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United  States  Circuit  Court  of 

Appeals 


FOR  THE  NINTH  QRCUIT 


JOHN  TRODICK, 

Appellant, 

vs. 

NORTHERN  PAdFIC  RAILWAY  COM- 
PANY,   a    Corporation,    and    ALBION 

Mcdonald  and  a(jnes  auchard 

as  Administratrix  witli  the  Will  annexed 
of  David  Auchard,  Deceased, 

Appellees. 


BRIEF  OF  APPELLANT. 


STATEMENT  OF  FACTS. 

This  is  an  appeal  from  a  decree  in  equity  made  bv  the 
Circuit  Court  of  the  United  States  for  the  District  of  Mon- 
tana dismissinj*;  on  the  merits  the  bill  of  complaint. 
Tlie  suit  was  brought  to  procure  a  decree  adjudjjin";  that 
the  defendant  Northern  Pacific  Railway  Company  holds 
in  trust  for  the  complainant  the  title  to  the  southeast 


8PECIPICATIOX  OP  ERBORR 

I. 

It  was  error  in  the  Court  to  rule  op  hold  that  the  right 
of  the  complainant  to  the  premises  described  in  his  bill 
of  complaint  was  affected  by  or  lost  to  the  complainant 
by  reason  of  his  failure  to  file  in  the  proper  United  States 
land  office  an  application  t4i  enter  said  lands  as  a  home*- 
stead  within  ninety  days  after  the  filing  of  the  township 
plat  of  the  survey  of  said  lands,  to-wit,  within  ninety  days 
after  the  10th  day  of  August,  1891. 

II. 

It  mas  error  in  the  Court  to  hold,  inasmuch  as  the  lands 
mentioned  in  the  bill  of  complaint  were  occupied  by  a  bona 
fide  settler  at  the  time  of  the  filing  of  the  map  of  definite 
location  of  the  defendant  company^s  railroad,  to-wit,  on 
July  6^  1882,  who,  having  theretofore  settled  on  the  said 
lands  and  being  qualified  to  enter  the  same  under  the  home* 
«tead  laws  of  the  United  States,  intended  to  enter  the  same 
nnder  said  laws  when  the  same  slitmld  be  surveyed,  any 
title  was  acquired  to  the  said  lands  by  the  Northern  Pacific 
Railroad  Company,  or  its  successor  in  interest,  the  de- 
fendant company,  by  virtue  of  the  grant  to  the  Northern 
Pacific  Railroad  Company. 

III. 

It  was  error  in  the  Court  not  to  hold  or  find  that  the 
lands  described  in  the  bill  of  complaint  were  excepted  out 
of  the  grant  to  the  Northern  Pacific  Railroad  Company, 
under  the  act  of  congress,  by  reason  of  the  fact  that  such 
lands  at  the  time  of  the  filing  of  the  map  of  definite  loca- 
tion of  the  railroad  of  the  said  company,  were  actually 
occupied  by  a  bona  fide  qualified  homesteader,  who  resided 
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thereon  intending  to  enter  the  8aid  laodti  under  the  home- 
stead laws  when  the  same  should  be  surveyed. 

IV. 

It  was  error  in  the  Court  to  hold  that  the  lands  de- 
scribed in  the  bill  of  complaint  were  not  open  to  entry  bv 
the  complainant  under  the  provision  of  the  homestead  lawM 
of  the  United  States,  at  the  time  he  applied  to  enter  the 
tfsame. 

V. 

It  was  error  in  the  Court  to  hold  that  the  complainant 
could  not  claim  any  advantage  because  of  the  settlement 
and  occupancy  of  the  lands  described  in  the  bill  of  ciun- 
I>1nint,  at  and  prior  to  the  time  of  the  filing  of  the  map 
of  dofinite  location  by  the  Northern  Pacific  Railroad  Cam- 
pany  of  its  line  of  railroad,  for  that,  by  rrason  of  such 
settlement  and  occupancy,  such  lands  were  excepted  from 
the  grant  to  the  railroad  company  and  remained  lands 
subject  only  to  the  preference  right  of  the  occupying  claim- 
ant Lemline  to  enter  the  same  under  the  homestead  laws. 

VI. 

It  was  error  in  the  Court  not  to  find  that  in  the  year 
1877,  Martin  licmline  settled  upon  the  land  dewTibed  in 
the  !»ill  of  complaint,  intending  to  enter  the  same  under 
the  homestead  laws  of  the  Unite<l  States,  and  that  with 
siu-h  intention  he  continued  to  reside  ther«M»n  until  the 
month  of  August,  1889,  fhe  said  lands  l»eing  during  all  of 
said  time  and  until  the  10th  day  of  August,  18i>l,  unsur- 
veywl  land. 

VII. 

It  was  error  in  the  Court  not  to  find  that  whatever 
rights  any  of  the  defendants  may  have  in  the  premisei} 
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were  acquired  with  full  knomied^e  and  noike  of  the  rights 
of  the  complainant. 

VIII. 

It  was  error  in  the  Court  not  to  find  that  the  complain- 
ant purchased  all  the  rights  of  the  original  occupant  of 
the  said  lands,  Martin  Lemline,  in  the  year  1889,  and  that 
he  has  continuously  resided  upon  said  land  ever  since 
said  date  intending  to  enter  the  same  under  the  homestead 
laws  of  the  United  States,  being  at  a!l  said  times  a  duly 
qualified  homesteader. 

IX. 

It  was  error  in  the  Court  not  to  find  that  the  ci>niplain- 
ant  is  and  always  ha»  been  ready  and  willing  to  pay  to  the 
defendant  Northern  Pacific  Railway  Company,  or  to  the 
other  defendants,  such  sum  of  money  as  was  expended  by 
them  in  securing  from  the  United  States  the  patent  to  the 
land  described  in  the  bill  of  complaint,  and  to  fail  to  find 
the  amount  properly  chargeable  against  complainant  on 
account  of  such  expenses. 

X. 

It  was  error  in  the  Court  to  render  or  enter  itii  decree 
herein  dismissing  the  bill  of  complaint. 

XI. 

It  was  error  In  the  Court  not  to  find  and  hold  that  the 
defendants  hold  the  title  to  the  land  described  in  the  bill 
of  ctmiplaint  in  trust  for  the  plaintiff,  and  to  fail  to  enter 
its  decree  adjudging  that  they  convey  the  said  premising 
to  him  upon  the  payment  of  such  sum  as  the  Court  may 

find  to  have  been  expended  in  the  procuring  of  the  patent 
to  the  same  from  the  government  of  the  United '^tatea. 


ARGUMENT. 

The  case  is  controlled  by  the  decision  of  the  Sapreme 
Court  of  the  United  States  in 

Nelson  vs.  N.  P.  Ry.  Co.,  188  U.  S.  108, 
rendered  since  the  decision  by  the  land  office  rejecting  the 
appellant^s  application  to  enter  the  land  as  a  homestead. 

Tlie  proposition  determined  in  that  case,  bearing  in 
mind  that  the  Court  was  considering  the  case  of  land  that 
was  unsurveyed  at  the  time  of  the  filing  of  the  map  of  defi- 
nite location,  is  gathered  from  the  following  from  the 
syllabus : 

^'Continuous  occupation  of  public  land  with  a  bona  fide 
intention  to  acquire  it  under  the  homestead  laws  as  soon 
as  it  shall  be  surveyed,  constitutes,  when  begun  prior  to 
the  definite  location  by  the  Northern  Pacific  Railroad 
Company  of  its  route,  a  'claim'  upon  the  land  within  the 
meaning  of  the  act  of  congress  of  July  2,  1864,  chapter 
217  (13  Stats,  at  L.  365),  Sec.  3,  restricting  the  grant  In 
and  of  such  railroad  to  such  odd-numbered  sections  within 
specified  limits  as  were  free  from  pre-emption  or  *other 
claims  or  rights'  at  the  date  of  definite  location,  and 
authorizing  the  company  to  select  other  lands  in  lieu  of 
any  found  at  that  date  to  be  'occupied  by  homestead  set- 
tlers.' " 

Inasmuch  as  the  land  was  occupied  under  a  bona  fide 
homestead  claim  at  the  time  of  the  filing  of  the  map  of  the 
definite  location  of  the  road  in  1882,  the  grant  did  not 
attach  to  it  at  all. 

The  right  of  the  Northern  Pacific  Railway  Company 
to  the  land  is  to  be  determined  by  the  conditions  existing 

on  the  6th  day  of  July,  1882,  when  its  map  of  definite 
location  was  filed.     It  became  the  owner  of  the  land  on 
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that  day  by  virtue  «f  lt»  grant,  or  it  never  did.  If  there 
existed  at  that  time  a  twna  fide  homestead  claim  attach- 
ing to  the  land,  it  wan  excepted  from  tlie  grant  and  did 
not  pass. 

If  the  Northern  Pacific  Railroad  Company  had  at  any 
time  prior  to  his  deatli  brought  action  to  oust  Lemlein 
from  the  possession  of  the  premises*,  or  to  recover  from 
him  the  %'ahie  of  the  use  and  oc-cupation  thereof,  it  must 
inevitably  have  failed.  It  could  not  have  proved  title. 
His  occupancy  of  the  premises,  claiming  the  same  as  a 
homestead  settler  at  the  time  of  the  filing  of  the  map  of 
definite  location,  the  land  being  unsurveyed,  would  over- 
come the  claim  of  the  railroad  to  it. 

As  the  grant  did  not  attach  to  it,  as  it  wa»  excepted 
from  its  operation  by  the  conditions  existing  at  the  time 
of  filing  of  the  map  of  definite  location,  it  remained  public 
land  subject  to  Lamlein^s  right  to  enter  it  as  a  homestead. 
If  for  any  reason  he  did  not  enter  it  as  a  homestead,  or  his 
right  to  the  land,  for  any  reason,  terminated,  it  dropped 
back  into  the  general  body  of  the  public  lands.  The  grant 
to  the  railroad  company,  which  had  become  fixed  and  defi- 
nite as  to  all  non-mineral  lands,  immediately  on  the  filing 
of  the  map,  did  not,  after  the  manner  of  an  elastic  blanket, 
expand  and  take  it  in.  It  became  subject,  whenever  I-<ani- 
lein's  rights  terminated,  to  appropriation  under  any  of  the 
law8  of  the  United  States  for  the  appropriation  of  the 
public  domain,  applicable  to  land  of  that  character,  to 
pre-emption,  homestead  or  other  similar  entry. 

Whether  Lamlein  sold  to  appellant  his  improvements  on 
the  land  or  attempted  to  sell  his  right  to  the  possession,  or 
any  rights  in  the  land,  is  utterly  beside  the  question.  He 
could  transfer  no  rights  to  the  land.    He  could,  of  coursCf 
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make  terms  with  anjone  as  a  condition  of  fnirrendering  the 
possession  and  the  transfer  of  his  improvements,  but  this 
successor  could  acquire  no  right,  in  or  to  the  land  liy  reason 
of  any  conveyance  or  sale  from  T^mlein.  He  was  in  no 
better  position  than  one  who  should  take  posst*ssion  and 
occupy  the  premises  upon  their  abandonment  by  I^mlein. 
But  such  an  occupant  would  have  a  perfect  right  to  enter 
the  premises  as  a  homestead.  The  railroad  company  has 
no  right  to  it.  Its  grant  never  did  attach  to  it.  T^mlein*N 
right  is  gone  by  reason  of  his  abandonment.  It  is  in  the 
same  condition  as  any  other  piece  of  public  land  open  to 
appropriation  by  any  comer. 

Herein  was  the  error  of  the  learned  trial  judge.  It  In 
evident  that  he  labored  under  an  impression  that  the  com-, 
plainant  must  trace  a  relation  of  succession  between  hitn- 
self  and  T^mlein,  making  his  claim  thus  by  relation  ante- 
date the  filing  of  the  map  of  definite  location,  and  becom- 
ing entitled  to  the  land  only  in  case  Lamlein  had  done 
everything  which  would  entitlwl  him  to  a  patent.  Ills 
views  are  thus  expressed :  ^ 

"By  the  act  of  congress  of  May  14,  1880  (Vol.  21,  H. 
S.  Statutes  at  Large,  140),  the  settler  upon  public  unsur 
veyed  lands,  who  intended  to  claim  under  the  homestead 
laws,  was  allowed  the  same  time  to  file  his  homestead  ap« 
plication,  and  to  perfect  his  original  entrj*"  in  the  United 
States  land  office,  as  was  allowed  to  a  pre-emption  settler 
to  put  his  claim  on  record,  and  it  was  providetl  that  his 
right  should  relate  back  to  the  date  of  settlement,  the 
same  as  if  he  settlwl  under  the  pre-emption  laws.  This 
would  have  given  Lamlein,  had  he  lived,  ninety  days  after 
the  filing  of  the  township  plat  (August  10,  1891),  within 
which  time  he  was  obliged  to  put  his  application  for  entrj* 
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file,  so  as  to  become  of  record.  He  had  sold,  however, 
to  Trodick  in  1889,  so  that  the  ver^'  best  poMible  position 
that  may  be  conceded  to  Trodick  is  such  as  I^^amlein  could 
have  occupied,  if  he  had  not  sold,  and  had  lived  until  after 
the  plats  of  survey  were  filed.  But  even  upon  such  a  con- 
cession, it  became  his  duty,  as  it  would  have  been  Lam* 
lein's  duty,  to  file  his  application  for  homestead  within 
ninety  days  after  the  filing  of  the  township  plat  in  1891. 
He  failed  to  do  so,  though,  and  by  his  omission  he  lost 
his  rights  to  enter  the  land  under  the  homestead  laws.** 

But  the  Court  lost  sight  of  what  was  decided  in 
N.  P.  B.  Co.  vs.  Sanders,  166  U.  8.  620, 
and  the  application  made  of  it  in  the  Nelson  case. 

tn  that  case  it  appeared  that  the  ground  in  question 
at  the  time  of  the  filing  of  the  map  of  definite  loi^-ation  was 
covered  by  and  embraced  in  certain  placer  mining  loca- 
tions, and  there  were  pending  in  the  local  land  office  appli- 
cations  for  patents  under  .such  locations. 

Eeally,  the  lands  never  were  subject  to  entry  as  placer, 
and  it  was  conceded  in  the  action  that  they  "did  not  con- 
tain gold  or  other  precious  metals  in  paying  quantities  or 
In  such  quantities  as  to  make  the  same  or  any  part  thereof 
commercially  valuable.'* 

In  fact,  Sanders,  asserting  that  the  lands  were  non* 
mineral,  after  the  map  of  definite  location  was  filed, 
entered  the  lands  as  agriculture),!  in  character  and  they 
were  patented  to  him. 

The  action  of  the  land  department  in  patenting  the 
lands  to  Sanders  was  approved,  the  Court  holding  that  the 
railroad  company  never  got  any  title  to  them,  that  its 
grant  never  attached  to  the  land  involved,  and  that  on  the 
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extinction  of  the  mineral  claim  they  became  subject  to 
appropriation  as  other  public  lands. 

The  Court  went  farther  and  said : 

^'Indeed  if  it  now  appeared  that  the  land  office  finally 
adjudged,  after  the  definite  location  of  the  road,  that  the 
lands  embraced  by  those  applications  were  not  mineral, 
they  could  not  be  held  to  have  passed  to  the  railroad  com- 
pany under  the  act  of  1864,  for  the  reason  that  they  were 
not,  at  the  time  of  such  definite  location,  free  from  pre- 
emption or  *other  claims  or  rights.'  ^ 

As  in  that  case,  it  was  immaterial  whether  by  rea.son 
of  any  condition  then  existing  or  by  reason  of  any  tmiis* 
anion  on  their  part  after  the  filing  of  the  map  of  definite 
location,  the  mineral  claimants  might  find  themselves,  as 
they  evidently  did,  unable  to  perfect  their  title  and  to 
obtain  patent,  so  in  this  case  it  is  immaterial  whether 
l^mlein,  after  the  filing  of  the  map  of  definite  location,  by 
any  deed  of  commission  or  omission  on  his  part,  placed 
himself  in  a  position  where  he  could  not  claim  a  patent 
to  the  land.  The  determinative  question  is,  was  there  m 
bona  fide  claim  to  the  land  at  the  time  of  the  filing  of  t\w 
map  of  definite  location?  If  there  was,  the  Northern 
Pacific  Railroad  Company  has  no  right  to  the  land  under 
its  grant,  nor  have  Its  assignees,  claiming  thereunder. 

A  considerable  quantity  of  evidence  was  Introduced 
touching  the  question  as  to  whether  Lamlein  sold  to  the 
appellant,  as  the  latter  claims,  or  to  Houghton,  who  sold 
to  appellant,  as  the  appellees  claim.  It  is  utterly  imma- 
terial what  the  fact  is  as  to  this  matter  or  whether  he  sold 
to  eitlier.  The  claim  of  the  appellant  is  in  no  manner  de- 
pendent upon  his  connecting  himself  either  directly  or 
indirectly  with  I^mlein,  further  than  to  show  Lamleio'ti 
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claim  to  the  land,  his  possession  and  occupancy  with  in- 
tent to  enter  it  at  the  time  of  the  filing  of  the  map  of 
definite  location.  This  very  matter  was  considered  and 
disposed  of  in  the  Sanders  ease,  as  witness  the  followinj; 
from  the  opinion : 

"But  it  is  said  that  no  account  is  to  be  taken  of  those 
applications  (of  the  mineral  claimants)  for  the  reason 
that  the  present  defendants,  who  had  nothing  to  do  with 
them,  and  had  no  interest  in  them,  confess  in  their  answer 
that  the  lands  in  question  did  not  contain  gold  or  other 
precious  metals  in  paying  quantities  or  in  such  quantity 
as  to  make  the  same,  or  any  part  thereof,  commercially 
valuable  therefor;  that  the  lands  are  therefore  to  be  re- 
garded as  agricultural  lands  that  passed  to  the  company 
under  the  act  of  1864,  and  were  preserved  to  it  by  the 
filing  of  the  map  of  the  general  route  in  1872  and  by  their 
withdrawal  in  that  year  by  the  general  land  office  'from 
sale  or  location,  pre-emption  or  homestead  entry.'  This 
view  overlooks  the  fact  that  the  express  declaration  of 
congress  was  that  no  public  lands  should  pass  to  the  com- 
pany to  which  at  the  time  of  the  definite  location  of  the 
road  the  United  States  did  not  have  title  free  from  pre- 
emption ,or  other  claims  or  rights.' " 

The  doctrine  thus  announced,  that  upon  the  subsequent 
determination  of  the  claim  outstanding  against  any  par- 
ticular tract  at  the  time  of  the  definite  location  of  the  road, 
without  such  claim  culminating  in  a  patent,  the  grant  to 
the  railroad  company  did  not  open  and  embrace  it,  had, 
it  was  shown,  been  repeatedly  asserted  by  the  Court.  The 
Court  referred  to  its  ruling  in 

Kansas  R.  R.  Co.  vs.  Dunmeyer,  113  U.  S.  629, 
in  which  it  appeared  that  a  certain  tract  of  land  was  em- 
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braced  in  a  homestead  entry  at  the  time  tlie  line  of  the  road 
was  definitely  fixed,  the  girant  containing  reservations 
similar  to  the  one  under  consideration.  The  homesteader 
s<ubse<|uently  abandoned  the  claim  and  the  railroad  com- 
pany asserted  that  thereupon  ''the  i;raut  by  its  in- 
herent force  reasserted  itself  and  extended  to  or  covered 
the  land  as  though  it  had  never  been  within  the  exception." 
But  the  Court  declined  to  adopt  this  view,  and  held  that 
tlie  land  on  its  abandonment  by  the  (Kcupaut  became  sub- 
ject to  appropriation  like  anj*  otlier  public  laud. 

lleference  was  made  to 

Hasting,  V.  D.  R.  Co.  vs.  Whitney,  132  U.  S.  357, 
and  the  following  quotation  made  from  the  opinion : 

"For  the  foregoing  reasons  we  concur  with  the  Court 

below  that  Turner's  homestead  entry  excepted  the  land 

from  the  operation  of  the  railroad  grant;  and  that  uikhi 

the  cancellation  of  that  entn/  the  tract  in  question  did  not 

in  arc  to  the  benefit  of  the  com  pan  ij,  hut  reverted  to  the 

iiorernment  and  became  a  part  of  the  public  domain,  snb- 

I 
jeet  to  appropriation  bi/  the  first  le</al  applicant. 

The  particular  proposition  determined  in  the  Sanders 
case  to  which  effort  has  been  made  to  direct  attention  is 
found  embodied  in  the  following  terse  comment  on  it  in 
the  opinion  in  the  Nelson  case,  namely: 

"In  the  same  case  the  Court,  after  observing  that  as 
the  lands  there  in  dispute  were  not  free  from  claims  at 
date  of  definite  location,  it  was  of  no  consequence  what 
was  done  with  them  after  that  date." 

The  Nelson  case  is  identical  in  all  essential  respects 
with  the  case  before  the  Court.  In  that  case,  as  in  this, 
the  land  was  unsurveyed  at  the  time  the  map  of  definite 
location  was  filed.    It  was,  how'ever,  at  that  time  occupiecl 
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by  a  settler  with  the  bona  fide  purpose  of  entering  the 
same  under  the  homestead  laws  as  soon  as  it  should  be 
surveyed.  That  condition,  the  Court  held,  operated  to 
exempt  it  from  the  operation  of  the  "jrant.  It  was  excepted 
out  of  it.    The  grant  never  attached  to  it. 

Now,  the  only  diflferenee  between  the  two  cases  is  that 
in  that  case  the  homesteader  continued  to  live  on  the  land 
until  it  was  surveyed,  and  when  it  was  he  promptly  at- 
tempted to  enter  it.  His  application  was  rejected,  the  land 
office  holding  that  the  land  passed  to  the  raihvay  company 
under  the  grant.  But  the  Supreme  Court  of  the  United 
States  reversed  the  Supreme  Court  of  Washington,  hold- 
ing, as  above  indicated,  that  the  claim  or  right  of  the  home- 
steader was  embraced  within  the  language  "other  claims 
or  rights,"  in  the  granting  act,  and  consetiuentlj'  the  com- 
pany got  no  title  to  it. 

But  in  view  of  the  decisions  of  the  Supreme  Court  ad- 
verted to,  the  fact  that  the  homestead  claimant  in  the  Nel- 
son case  continued,  after  the  filing  of  the  map  of  definite 
location,  to  reside  on  the  land  and  promptly  applied  to 
enter  it  when  surveyed,  is  of  no  consequence.  Suppose  he 
had  not?  Suppose,  as  in  the  Dunmeyer  case  or  the  Whit- 
ney case,  he  had  subsequently  abandoned  it.  The  railroad 
company  could  assert  no  title  to  the  land.  It  would,  as 
said  in  the  Whitney  case,  have  reverted  to  the  government 
and  become  a  part  of  the  public  domain,  subject  to  appro- 
priation by  the  first  legal  applicant. 

Suppose  he  had  continued  to  reside  on  the  land,  but 

had  neglected  to  make  his  application  to  enter  within  the 

time  limited  by  the  act  of  May  14, 1880.    By  no  possibility, 

.under  the  repeated  decisions  of  the  Supreme  Court,  could 

the  railroad  company  be  advantaged  under  the  grant  here 
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involved  by  his  delinquency.  He  would  subject  himself 
to  the  risk  of  losing  the  land  by  reason  of  the  filing  of 
an  application  by  some  other  qualified  appropriator,  but 
the  railroad  grant  had  l^ecome  fixed  and  bound  many 
years  before,  and  he  would  be  in  no  peril  from  it. 

There  is  no  difficulty  whatever  in  distinguishing  this 
case  from 

N.  P.  R.  R.  Co.  vs.  Colburn,  164  IT.  S.  383. 

In  that  case  all  that  appeared  was  that  at  the  time  of 
filing  the  map  of  definite  location  the  premises  were  occu- 
pied and  cultivated  by  one  Kelly.  It  was  not  shown  that 
lie  made  any  claim  to  the  land  under  any  law  of  the  United 
States,  that  he  intended  to  enter  the  land  as  a  homestead 
or  pre-emption,  nor  does  it  appear  from  the  opinion  wheth- 
er the  land  was  surveved  or  unsurveved.  If  the  land  was 
surveyed  and  the  ninety-day  period  within  which  he  was  re- 
quired to  file  had  expired,  even  if  he  did  occupy  with  intent 
to  enter  as  a  homestead  or  pre-emption,  it  might  well  be 
held  that  he  had  no  longer  any  "claim"  or  "right"  to  the 
land,  and  that  as  against  any  beneficiary  of  a  grant  taking 
effect  thereafter  or  any  legal  appropriator  the  land  was 
public  and  free  from  "claim"  or  "right."  The  land  office  ap- 
pears to  have  believed  that  it  was  decided  in  the  Colburn 
case  that  in  order  to  constitute  a  "claim"  such  as  would 
operate  to  exclude  a  tract  from  the  grant,  such  "claim^ 
must  be  of  record  in  the  land  office.  The  case  certainly 
does  not  so  decide.  It  simply  holds  that  there  was  not 
enough  shown  to  except  the  land  from  the  operation  of 
the  grant. 

But  the  Nelson  case  and  the  case  of 

Oregon  &  Cal.  R.  R.  Co.  vs.  U.  S.,  189  V.  S.  103, 
now  to  be  adverted  to,  point  out  that  the  homesteader  or 
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pre-emption  claimant  on  unsurveyed  lands  cannot  make 
any  filing  in  the  land  office,  nor  any  record  there,  of  his 
claim ;  and  they  hold  that  he  cannot  he  prejudiced  by  the 
fact  that  he  is  afforded  no  opportunity  under  the  law  to 
make  a  record.  It  would  l>e  most  unjust  to  the  pioneer  to 
allow  his  holding,  which  he  subjugated  before  the  railroad 
came,  to  be  appropriated  by  it  when  eventually  the  land 
should  be  surveyed,  by  giving  to  the  word  "claim"  in  the 
act  a  significance  so  narrow  as  to  exclude  his  mo*4t  meri- 
torious claim. 

The  Oregon  &  California  Co.  case  reasserted  the  d(K'- 
trine  of  the  Nelson  case,  the  opinion  of  the  Court  in  each 
being  written  bv  the  same  learned  Justice. 

In  that  case  the  company  sought  to  select  the  lands  in 
question  under  the  lieu  provisions  of  the  grant.  They  had 
l>een  occupied  previous  to  the  survey  by  homestead  set- 
tlers, and  immediately  thereafter  the  railroad  selections 
were  filed.  Within  the  ninety-day  period  the  homesteaders 
filed  their  applications,  and  it  was  held  that  they  and  not 
the  railroad  company,  were  entitled  to  the  land.  The  cas(» 
is  here  adverted  to  Ixxause  it  emplmsizes  the  point  decided 
in  the  Nelson  case,  that  the  "right"  and  "claim"  of  the 
occupant  was  not  to  be  prejudiced  by  the  fact  that  the 
lands  were  not  surveyed  at  the  date  of  occupancy. 

Reference  was  made  above  to  the  predicament  in  which 
Lamlein  would  have  been  had  he  continued  to  reside  on  the 
land  and  failed  within  three  months  after  the  land  was 
surveyed  to  file  his  applicaticm  to  enter — namely,  that  the 
land  would  become  subject  to  appropriation  by  any  legal 
applicant.  80,  if  this  appellee  railway  company  should, 
after  the  expiration  of  the  three  months'  period,  select  this 
tract  with  other  lands  under  the  lieu  provisions  of  its 
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jjrant  or  under  the  act  <»f  1899-,  eomiiionly  koowii  as  the 
Mount  Rainier  Forest  Reserve  aet,  or  any  other  aet  en- 
titlinjjj  it  to  seleet  lands,  its  superior  rijjht  eould  not  l)e 
denied.  It  would  l>e  in  the  position  of  any  other  appro- 
pi'iator  and  the  ri«;hts  of  l^nilein  would  sueeunib. 

So  with  appellant  Tnxliek.  He  did  not  apply  to  enter 
within  the  three  months'  peri<Hl  and  if  after  that  time  and 
before  he  applied  to  enter,  any  leji;al  applicant  had  fih^l 
on  the  land,  his  rijjhts  would  In*  gone.  But  unless  inter- 
voning  rights  have  attaeluHl  it  is  entirely  immatt^rial  how 
long  he  delayed  alnmt  making  his  application. 

The  decisions  of  the  land  department  as  to  this  have 
heen  uniform.  Settlement  initiates  the  right,  and  under 
the  statute  application  must  Ik*  filed  within  ninety  days 
after  the  survey.  But  delay  in  doing  so  is  immaterial  un- 
less there  are  intervening  rights. 
H.  B.  McLean,  fi  L  D.  053. 

The  same  principle  finds  very  general  application. 

The  filing  must  be  made  within  three  months  after 
settlement  in  case  of  pre-empticms,  but  delay  in  doing  s«» 
is  of  no  ((msequence  unless  meanwhile  scmie  one  else  lias 
filed. 

Johnson  vs.  Towsley,  13  Wall.  72. 

A  pre-emption  entry  had  to  be  completcnl  within  a  oer- 
tain  limited  time.  After  the  filing  of  the  declaratory 
statement,  by  making  pnwf  and  paying  for  the  land,  but 
no  right  was  lost  by  delay  in  doing  so  unless  after  the  time 
limited  and  l>efore  the  tender,  some  one  els<»  initiate<l  a 
right  to  the  land. 

Chicago,  Milwaukee  &  St.  Paul  Co.,  9  L.  D.  221. 
J.  B.  Raymond,  2  L.  D.  854. 

It  is  likewise  recognized  in  the  law  applicable  to  the 
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disposition  of  mineral  c-laimt».  The  right  is  initiat^^  by 
discovery  and  marking  the  boundaries  and  must  be  com- 
pleted under  the  local  laws  by  filing  a  certificate  within  a 
certain  time.  But  delay  in  the  filing  of  the  certificate  is 
unimportant  unless  some  one  else  locates  after  the  time 
allowed  and  before  the  record  is  made. 
1  Lindley  on  Mines,  390. 

So  there  was  no  reason  to  deny  appellant's  application 
to  enter  the  land  by  reason  of  any  delay  on  his  part  in 
presenting  it  after  the  survey.  Indeed  the  land  office 
recognized  no  objection  to  the  application  on  that  ground. 
The  action  of  the  Commissioner  was  based  on  the  Colburn 
case,  which  clearly  was  not  governing  and  was  misapplied. 

Because  it  might  possibly  be  inferretl  from  the  language 
of  some  of  the  opinions  of  the  Supreme  (\mrt  of  the 
United  States  in  construing  railroad  grants,  as  the  honor- 
able Commissioner  evidently  inferretl  from  tlie  opinion  in 
the  Colburu  case,  that  in  order  to  constitute  a  "claim'' 
within  the  meaning  of  the  word  as  us(h1  in  the  excepting 
clause  of  the  Northern  Pacific  grant,  there  must  have  been 
a  land  office  record  of  it,  the  following  is  quoted  from  the 
later  decision  in  the  Nelson  case,  namely : 

"As  the  railroad  had  not  acquired  any  vested  interest 
IB  the  laud  when  Nelson  went  upon  it,  his  continuous 
occupancy  of  it  with  a  view,  in  good  faith,  to  acquire  it 
under  the  homestead  laws  as  soon  as  it  was  surveyed,  con- 
stitutedy  in  our  opinion,  a  c/aim  upon  the  land  within  the 
meaning  of  the  Northern  Pacific  act  of  1864 ;  and  as  the 
claim  existed  when  the  railroad  company  definitely  located 
it«  line,  the  land  was,  by  the  express  words  of  that  act, 
excluded  from  the  grant." 

Aod  then,  ha?ing  referred  to  the  lands  excepted  as 
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lieing  such  8ubj«»ct  to  **other  <'laitii.s  or  rights"  th»«  |»r«*- 
emption  claims,  and  Ut  the  lan;i;uagc  of  thr  lieu  «•!al•^*«» 
grantinj;  the  right  to  selet*t  in  place  of  tractx  "mTiipi^tl 
hv  homestead  settlers,"  the  opinion  c«nitiuiie(< : 

"The  words  ^occupied  hy  hoim'stead  settlers'  show  that 
congress  intende<i  by  the  charter  of  th<«  Northern  Pacific 
Railroad  Company — whatever  it  may  have  intended  as  in 
other  companies  receiving  grants  of  public  lands — that 
occupancy  bj-  a  homestead  settler,  with  the  intention  to 
take  the  l)enefit  of  the  homestead  laws,  constituted  a  claim 
which,  existing  at  date  of  definite  hu'ation,  would  exclude 
from  the  grant  land  that  might  otherwise  be  covere<l  by 
it.  *  *  *  If  it  lie  said  that  Nelson's  claim  was  that  of 
mere  occupancy,  unattended  by  formal  entry  or  applica- 
tion for  the  land,  the  answer  is  that  that  was  a  condition 
for  which  he  was  not  in  any  wise  responsible,  and  hi* 
rights  in  law  were  not  lessened  by  that  fact.  The  land 
was  not  surveyed  for  twelve  years  after  he  took  up  bU 
residence  on  it,  and  under  the  homestead  law  he  could  not 
initiate  his  right  by  formal  entry  of  record  until,  such 
survey." 

And  then  the  Court  shows  the  inapplicability  of  the 
case  of  N.  P.  R.  K.  Co.  vs.  Colburn,  distinguishing  it  by 
the  fact  that  in  that  case  the  settlement  was  made  up<Mi 
surveyed  land  and  that  the  occupant  had  not  shown  his 
good  faith  by  making  his  filing  prior  to  the  filing  of  the 
map,  though  he  had  an  opportunity  to  do  so. 


Proof  tending  to  show  the  citizenship  of  Lamlein  was 
introduced,  but  it  is  unnecessary  to  consider  its  sufficiency 
since  it  has  been  quite  generally  held  that  in  the  absence 
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of  fottntervailing  evidence,  the  fact  that  one  resides  in  the 
United  J^tates  is  prima  facie  proof  tliat  lie  is  a  citizen. 
Jantz€»n  vs.  Arizona  Copper  Co.,  20  Pac.  93. 
Lindlev  on  Mines,  227. 
And  the  fact  that  his  name  was  found  on  the  election 
poll  book,  that  he  had  repeatedly  voted  at  elections  and 
exercised  the  privileges  and  acted  as  a  citizen  of  the  United 
States,  is  proof  that  he  was  such. 

Strickley  vs.  Hall,  02  Pac.  893. 

Providence  M.  Co.  vs.   Burke,  57  Pac.  641,  citing 

inter  aim 
Boyd  vs.  Nebraska,  143  U.  S.  135. 
3  Encv.  of  Evidence,  154. 
But  the  inquiry  is  not  an  important  one  because  the 
question  is  not  as  to  whether  Lamlein  had  an  absolutely 
indefeasible  right  to  the  land  as  between  himself  and  the 
government,  but  whether  he  was  occupying  the  land  in- 
tending to  apply  to  enter  it  as  a  homestead  as  soon  as  it 
should  be  surveyed.    Whether  in  the  particular  situation 
in  which  he  found  himself  his  application  would  have  to 
be  denied,  or  whether  he  must  inevitably  get  the  land,  is 
immaterial. 

That  question,  also,  was  decided  in  the  Sanders  case. 
In  facf,  it  was  conceded  in  that  case  that  the  claimants 
asserting  rights  to  the  land  at  the  time  the  map  was  filed 
had  no  valid  claims,  that  the  ground  was  not  of  a  character 
such  as  that  it  could  Im*  patented  to  them  under  the  right 
they  were  asserting. 

In  ruling  upon  that  phase  of  the  case  the  Court  quoted 
what  had  been  said  in  Whitney  vs.  Taylor,  as  follows: 

"It  was  not  the  intention  of  congress  to  open  a  contro- 
versy between  the  claimant  and  the  railroad  company'  as 


2^ 


^23— 

to  the  validity  of  tlu»  former's  claini.  It  was  enouj^h  that 
the  claim  existed,  and  the  question  of  the  validity  was  a 
matter  to  be  settled  between  the  jjovernment  and  the  claim- 
ant, in  respect  to  which  the  railroad  company  was  not  per- 
mitted to  be  heard.'' 

And  in 

N.  P.  Kv.  Co.  vs.  De  Lacev,  174  U.  S.  (>22, 
the  (^)nrt  said : 

"If  there  were  at  the  time  of  the  filinj?  of  the  map  of 
definite  locatiim  an  actual  existinj;  claim,  even  thouj;h  it 
mij;ht  turn  out  to  be  wholly  unfounded,  the  land  thus 
claimed  would  not  pass  by  the  grant." 


It  has  been  insisted  that  in  view  of  the  destruction 
♦riven  to  the  grant  and  the  principles  controlling  in  the 
decisions  referred  to,  it  is  immaterial  whether  any  relation- 
ship is  traced  between  Lamlein  and  Trodick;  that  the 
lauds  continued  public  lands  free  from  any  claim  upon 
tliem  by  the  railroad  ccnnpany  by  reasiui  of  the  conditions 
existing  when  its  map  of  definite  location  was  filed,  and 
that  upon  the  substHjuent  termination  <if  his  claim,  they 
were  open  to  the  first  bona  fide  settler  who  should  occupy 
them,  and  to  entry  as  other  public  lands. 

And  yet  it  may  be  important,  perhaps,  in  this  action  in 
equity  in  which  it  is  sought  to  divest  the  railroad  company 
of  an  apparent  title  to  which  it  has  no  right,  that  there  nev- 
er was  a  time  since  prior  to  the  date  when  its  grant  iK'cauu* 
fixed  that  the  lands  were  in  the  possc^ssion  of  the  railroad 
cinnpany, — never  a  time  when  they  were  n(»t  in  the  adverse 
occupancy  of  either  the  appellant  or  Lamlein,  who  re- 
claimed and  improved  them,  appellant  paying  ^500  for  the 
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improvements  placed  upon  them  bj^  Lamlein.  Even  if  the 
appellees'  testimony  is  to  be  credited  rather  than  that  of 
the  appellant,  as  to  the  transaction  under  which  the  Lam- 
lein possession  was  terminated,  Houghton's  possession, 
if  he  ever  had  any,  existed  for  only  a  brief  period  when  the 
transfer  to  the  appellant  was  made.  The  occupancy  of  the 
premises  by  the  appellant  and  by  Lamlein  would  have 
been  notice  to  any  intending  purchaser  of  the  land  from 
the  railroad  company,  either  before  or  after  patent,  of  their 
rights.  It  is  a  universally  acknowledged  principle  of  the 
law  of  notice  that  possession  and  occupancy  of  real  prop- 
erty is  as  effectual  as  notice  to  purchasers  as  is  any  record. 
Mullins  vs.  Butte  II.  Co.,  25  Mont.  525. 

There  never  was  a  time  after  the  company  might, 
under  any  circumstances,  have  asserted  title  to  this  land 
that  any  intending  purchaser,  supposing  the  railroad  com- 
pany to  have  title,  would  not  have  been  disabused  of  »uch 
view  by  taking  the  precaution  which  is  imposed  on  every 
person  contemplating  purchasing  land  to  inquire  of  the 
occupant,  if  there  is  one,  by  what  title  he  holds. 

Nor  in  the  problem  of  the  construction  to  be  given 
to  the  grant  ought  any  particular  weight  to  be  given  to 
the  argument  evidently,  from  the  opinions,  adduced  to 
support  the  contention  of  the  railroad  company  that  in- 
cecuritv  must  attend  titles  under  its  grant  unless  it  can 
be  determined  frcmi  record  evidence  what  tracts  were  and 
what  were  not  granted. 

At  every  stage  in  the  history  of  the  litigation  over  this 
particular  grant  this  argument  has  been  made.  It  was 
arged  with  special  insistence  in  the  Harden  case,  and  pre- 
dictions of  disaster  should  the  Court  hold  that  no  mineral 
lands  H'ere  excepted  from  the  grant  save  those  known  to 
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Vw  such  at  the  time  of  the  filinp;  of  the  map  of  definite 
hjcation  by  the  company  were  freely  made  by  counsel 
representing  it.  The  communities  affected  do  not  seem 
to  have  suffered  the  catastrophe  prophesied. 

Equally  jjroundless  are  the  present  prophecies  of  evil. 

While  any  land  within  the  limits  of  the  grant  remains 
unpatented  it  is  eminently  fitting  that  the  land  depart- 
ment should,  on  tlie  suggestion  of  anyone  interesteci,  listen 
to  a  suggestion  that  any  particular  tract  was  subject  to 
a  valid  claim  at  the  time  of  the  filing  of  the  nmp  of  definite 
location,  and  that  for  that  reason  the  railroad  company 
lijis  no  just  claim  to  it.  That  was  why  the  act  provide*! 
for  the  issuance  of  patents, — namely,  that  the  department 
might  make  such  inquiries  as  it  might  in  any  manner  be 
prompted  to  start  as  to  whether  any  particular  tract 
within  the  place  limits  was,  for  any  reason,  excepted  from 
the  grant.  This  is  the  principle  on  which  the  Bardeu  cas<' 
was  decided. 

Burden  vs.  N.  P.  R.  Co.,  154  U.  S.  288. 

Such  a  hearing  seems  to  have  been  ordered 
in  respect  to  this  particular  tract  l>efore  the  patent  issued 
to  the  railroad  company,  but  on  the  coming  in  of  the  tes- 
timony it  was  ruled  bj'  the  Commissioner,  as  a  matter  of 
law,  that  the  title  passed  to  the  railroad  company  on  the 
filing  of  the  map  of  definite  location,  because  there  was 
no  claim  of  record  in  tlie  land  oifice,  following  what  was 
supposed  to  have  been  ruled  in  the  Colburn  case. 

The  railroad  compam'  certainly  ought  not  to  be  ht»ard 
to  complain  if  when  it  applies  for  patent  the  land  office 
calls  for  information  as  to  whether  the  land  was  occupied 
by  a  bona  fide  homesteader  or  was  subject  to  any  other 
claim  at  the  time  of  filing  the  map  of  definite  location, 
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W  to  the  refusal  of  the  department  to  issue  it  a  patent  for 
X\^  land  if  it  is  determined  that  it  was  so  subject. 

A  purchaser  of  the  land  from  the  railroad  company 
hefore  the  patent  issues  ought  not  to  be  heard  to  object, 
l»ecaose  he  knows  that  under  the  law  the  apparent  title 
Ml  subject  to  be  defeated  by  evidence  on  the  application 
for  the  patent  that  the  railroad  company  has,  in  fact,  no 
title  to  the  land. 

There  is  no  hardship  at  all  on  the  railroad  company 
m  this,  and  there  is  no  more  uncertainty  in  any  title 
iteriTed  from  the  railroad  company  l)efore  patent  issues 
than  there  is  in  a  title  derived  from  any  other  claimant 
i)f  land  to  whom  patent  has  not  issued.  Every  purchaser 
in  that  position  takes  the  chance  that  patent  may  never 
issue. 

Ilawley  vs.  Diller,  178  U.  S.  47G. 

The  government  may  at  any  time  start  an  inquiry 
that  may  result  in  the  conclusion  that  the  party  who  seems 
entitled  to  a  patent  has  no  real  claim  to  the  land  at  all. 

When  the  patent  does  issue,  it  is  subject  to  attack  only 

by  some  one  who  before  it  issued  put  himself  in  a  position 

lief  ore  the  land  oflBce  to  demand  and  require  that  it  go  to 

him  instead.    The  equitj'  action  cannot  be  maintained  by 
any  other. 

The  grant  to  the  Northern  Pacific  Railroad  Company 
was  of  a  vast  domain.  The  plainest  principles  of  justice 
demanded  that  it  should  not  absorb  the  modest  holdings 
and  improvements  of  those  who  had  gone  on  the  frontier 
to  tame  its  wildness  in  advance  of  the  coming  of  the  rail- 
road. 

Congress  was  determined  that  it  should  not  have,  as 
it  seeks  to  appropriate  by  its  patent,  the  fruits  of  the  labor 
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and  expenditures  of  Lamlein  in  subduing  this  land.  It 
was  recognized  that  when  surveys  are  delayed  many  years, 
as  they  were  in  this  case,  that  pre-emptioners  and  home- 
steaders frequently  relinquish  their  possessions  and  im- 
provements to  later  comers,  effecting  a  sale  for  all  prac- 
tical purposes  as  though  they  had  title.  There  was  good 
sound  reason  for  not  providing  by  the  act  that  in  the  event 
that  land  should  be  claimed  at  the  time  of  the  filing  of  tli^ 
map  of  definite  location  and  so  excepted  from  the  grant, 
yet  if  for  any  reason  the  right  of  the  occupying  claimant 
should  thereafter  be  terniinatwl  before  patent,  the  land 
should  become  subject  to  the  grant.  Congress  recognized 
that  the  settler  had  probably  done  as  much  in  his  way 
towards  the  development  of  the  country  as  the  railroad 
was  to  do,  and  it  did  not  propose  to  put  an  embargo  on  his 
disposing  of  his  possessions  and  his  improvements  should 
<»ld  age  overtake  him  b<*fore  the  survey  was  made  or  <»tlier 
nec<»ssity,  or  even  his  interest  prompted  him  to  w»U. 

It  got  a  great  grant,  as  stated.  It  was  not  intendtil 
that  it  should  reap  what  others  had  sown.  It  liecaiiu' 
nwessary  to  except  in  general  tenns  lands  subject  to  elaiiUM 
or  rights.  Certain  embarrassments  to  t\w  railroad  com- 
I>any  necessarily  ensued  by  reason  of  the  exception — the 
einl>arrassment  of  being  met  when  It  applied  for  patent 
by  i)roof,  any  legitimate  pr<M>f,  that  any  particular  tract 
was  excepted  from  the  grant. 

Before  it  got  it.s  patent  in  this  case  the  appt^llant  caiiWHl 
the  proper  inquiry  to  Im'  made,  with  the  r«»«ult  Ktate<l. 

He  could  only  bide  his  time,  maintaining  his  poKnieii- 
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siou  of  the  land  until  patient  issued  and  then  appeal  t<i 
the  Courts. 
This  he  did. 

The  patent  was  made  to  tlie  eomijany  January  10,  11I03, 
Trans.,  21,  30. 
and  h^  bejjan  this  action  March  14,  1004. 

The  claim  of  the  railroad  company  in*  without  right 
and  it  should  be  so  decreed. 

WAL8H  &  NOLAN, 

Sttwaetf*!  for  Sif/K'Umit. 
T.  J.  WALSH, 

Vounfst'l  for  Appellant. 
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United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 
No.  1563. 

JOHN  TRODICK, 

Appellant. 

VS. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 

ALBION    McDonald,    and    AGNES    AUCH- 

ARD,  as  Administratrix  with  the  Will  Annexed 

of  David  Auchard,  Deceased, 

Appellees. 


BRIEF  OF  NORTHERN   PACIFIC   RAILWAY 

COMPANY. 

L 

This  is  a  suit  in  equity,  the  purpose  of  which  is  to 
have  it  adjudged  that  the  appellant  is  the  owner  of 
the  southeast  quarter  of  section  35,  township  15  north, 
of  range  4  west,  M.  P.  M.,  in  Lewis  &  Clark  County. 
Montana,  and  that  the  patent  title  given  by  the  United 
States  to  the  defendant  railway  company,  and  by  that 
company  transferred  to  its  co-defendants,  is  held  in 
trust  for  appellant.  The  bill  was  dismissed  by  the 
court  below  and  from  the  decree  of  dismissal  this  ap- 
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peal  is  taken.  It  will  aid  the  court^  in  arriving  at  a 
decision  if  we  summarize  briefly  certain  facts  and 
legal  principles  about  which  there  is  no  dispute. 

The  Northern  Pacific  Railroad  Company  was  in- 
corporated by  Act  of  Congress,  dated  July  2,  1864, 
(13  Statutes  at  Large  365).  The  third  section  of  that 
act  (omitting  immaterial  clauses  at  the  end  thereof) 
reads  as  follows : 

"That  there  be,  and  hereby  is,  granted  to  the 
'Northern  Pacific  Railroad  Company,'  its  suc- 
cessors and  assigns,  for  the  purpose  of  aiding  in 
the  construction  of  said  railroad  and  telegraph 
line  to  the  Pacific  coast,  and  to  secure  the  safe 
and  speedy  transportation  of  the  mails,  troops, 
munitions  of  war,  and  public  stores,  over  the 
route  of  said  line  of  railway,  every  alternate  sec- 
tion of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  railroad 
line,  as  said  company  may  adopt,  through  the 
territories  of  the  United  States,  and  ten  alternate 
sections  of  land  per  mile  on  each  side  of  said  rail- 
road whenever  it  passes  through  any  state,  and 
whenever  on  the  line  thereof,  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or  oth- 
erwise appropriated,  and  free  from  preemption 
or  other  claims  or  rights,  at  the  time  the  line  of 
said  road  is  definitely  fixed,  and  a  plat  thereof 
filed  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office ;  and  whenever,  prior  to  said  time 
(of  definite  location),  any  of  said  sections  or 
parts  of  sections  shall  have  been  granted,  sold, 
reserved,  occupied  by  homestead  settlers,  or  pre- 
empted, or  otherwise  disposed  of,  other  lands 
shall  be  selected  by  said  company  in  lieu  thereof, 
under  the  direction  of  the  Secretary  of  the  In- 
terior, in  alternate  sections,  and  designated  by 
odd  numbers,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections." 
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Compliance  with  certain  conditions  was,  by  other 
sections  of  the  act,  made  necessary  to  the  enjoyment  ! 

of  the  above  grant;  but  it  appears  affirmatively  from 
the  bill  of  complaint  that  these  conditions  were  com- 
plied with.  The  grant  thus  made  was  a  grant  in 
praesenti;  and  upon  the  filing  of  the  map  of  definite 
location,  the  title  to  the  specific  lands  granted  within 
the  place  limits  attached  as  of  the  date  of  the  grant. 

St.  Paul  &  Pac.  R.  R.  Co.  v.  N.  P.  R.  R.  Co., 

139  U.  S.  5. 

On  July  6,  1882,  the  Northern  Pacific  Railroad 
Company  filed  with  the  Commissioner  of  the  General 
Land  Office  its  map  of  definite  location  of  its  line  of 
railroad,  coterminous  with  and  within  less  than  forty 
miles  of  the  land  here  in  controversy,  which  land  was  -^ 

and  is  part  of  an  odd-numbered  section.  It  is  con- 
ceded by  all  parties,  as  well  as  by  the  government, 
that  this  land  is  not  mineral,  and  that  at  the  time  of 
the  filing  of  the  map  of  definite  location,  the  United 
States  had  "full  title"  to  it. 

It  is  alleged  in  the  complaint,  and  the  oral  evidence 
given  before  the  Special  Examiner  shows,  that  on 
July  6,  1882,  when  this  map  of  definite  location  was 
filed,  one  Martin  Lammlein  was  living  upon  the  land 
in  question.  He  continued  to  reside  there  until  his 
death  in  1889.  During  all  of  this  time  the  land  was 
unsurveyed  (Tr.  p.  531).  Before  Lammlein's  death 
appellant  purchased  or  agreed  to  purchase  from  Lamm- 
lein the  improvements  which  the  latter  had  put  upon 
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the  land :  and  he  has  since  continued  to  reside  upon  it. 
(Tr.  p.  i6o.) 

The  land  was  surveyed  in  1891,  and  the  township 
plat  of  survey  embracing  it  was  tiled  in  the  local  land 
office  August  10,  1891.  (Tr.  p.  503.)  On  Septem- 
ber 21,  1892,  the  land  was  listed  by  the  Northern  Pa- 
cific Railroad  Company  in  its  list  No.  215.  (Tr.  p. 
503.)  No  attempt  was  made  to  enter  the  land  by 
any  one  until  January  10,  1896,  when  the  appellant 
applied  to  make  a  homestead  entry.  His  application 
was  refused  upon  the  ground  that  the  land  belonged  to 
the  railroad  company  under  its  grant.  He  appealed  to 
the  Commissioner  of  the  General  Land  Office,  who 
affirmed  the  action  of  thtt  local  officers  May  26,  1896, 
w  ithout  prejudice,  however,  to  the  right  of  appellant 
to  apply  for  a  hearing  to  determine  the  status  of  the 
land  July  6,  1882. 

Appellant  applied  fur  a  hearing  August  10,   1896. 

The  hearing  was  had  and  upon  the  testimony  adduced 
the  conclusion  v\as  reachetl  by  the  Commissioner  of 
the  General  Land  Office  that  appellant  had  no  right 
to  enter  the  land.  He  was  given  sixty  days  to  appeal 
from  this  decision,  which  was  made  December  24, 
1898  (Tr.  pp.  502-504) ;  but  no  appeal  was  ever  taken 
by  him.  On  January  lo,  1903,  patent  was  issued  to 
the  defendant  Northern  Pacific  Railway  Company,  as 
successor  in  interest  to  the  Northern  Pacific  Rsiilroad 
Company. 

The  contention  of  counsel  for  appellant  is  that  upon 
the  foregoing  facts  this  case  is  ruled  by  the  decision 
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of  the  Supreme  Court  in  the  case  of  Nelson  z\  North" 
cm  Pacific  Raihi'oy  Company,  i88  U.  S.  io8;  and  that 
the  lan<K  having  been  occnj^ied  by  Laninilein  on  July 
6.  1882.  when  tlie  map  of  definite  location  was  file<l. 
was  excepted  from  the  railroad  company's  grant,  even 
thougli  no  entry  was  ever  made  by  Lammlein,  and 
tliough  no  entry  was  ever  made  or  sought  to  be  made 
by  api^ellant  himself,  until  four  and  one-half  years 
after  the  completion  of  the  survey. 

In  the  Nelson  case,  as  in  the  case  at  bar.  the  land 
was  unsurveyed  when  the  map  of  definite  location  was 
tiled.  The  plaintiff  Nelson  occupied  the  lands  at  that 
time:  but  as  soon  us  the  land  was  surveyed  (and  we 
ask  the  court  to  note  the  stress  which,  throughout 
the  opinion,  Mr.  Justice  Harlan  places  upon  this  fact) 
Nelson  at  once  attempted  to  enter  it.  The  act  of  May 
14.  1880.  cited  and  relied  on  by  Mr.  Justice  Harlan 
in  his  opinion  in  the  Nelson  case,  gives  the  homestead- 
er ninety  days  after  the  completion  of  the  survey  in 
which  to  make  his  entry,  and  H'itJiin  this  period  Nel- 
son entered,  or  applied  to  enter  the  land  in  questioti. 

This  is  the  vital  distinction  between  the  Nelson  case 
and  the  case  at  bar.  In  the  Nelson  case  there  was  of 
record  in  the  land  office,  within  the  |)erio^l  allowed  u* 
all  homestead  settlers  in  which  to  make  their  entries, 
an  application  to  enter  the  land  in  question,  and  the 
good  faith  of  the  occupant  of  the  land  had  been  at- 
tested of  record.  In  the  case  at  bar  no  entry  what- 
soever was  made  by  Lammlein.  and  his  occupancy. 
which  is  relied  on  to  except  the  land  from  the  grant. 
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had,  by  his  own  act  in  selling  to  appellant,  been  affirm- 
atively shown  to  be  without  intention  to  enter  under 
the  homestead  law. 

Previous  to  the  decision  in  the  Nelson  case,  it  had 
been  held  by  the  Supreme  Court  of  the  United  States, 
in  Northern  Pacific  Railroad  Company  v.  Colburn, 
164  U.  S.  383,  that  the  only  occupancy  of  an  odd  num- 
bered section  of  land  within  a  railroad  grant,  which 
could  operate  to  except  such  land  from  the  grant  was 
an  occupancy  of  which  the  good  faith  was  manifested 
by  an  entry  in  the  local  land  office.  In  his  dissenting 
opinion  in  the  Nelson  case,  Mr.  Justice  Brewer  in- 
sists that  the  rule  thus  laid  down  in  the  Colburn  case 
was  meant  to  apply  to  all  cases  of  occupancy  of  sur- 
veyed or  unsurveyed  land;  but  Mr.  Justice  Harlan 
writing  the  opinion  of  the  majority  distinguishes  the 
Colburn  case  from  the  Nelson  case  by  pointing  out 
that  in  the  Colburn  case  the  land  was  surveyed  and 
the  occupant  might  have  entered  it,  and  his  failure 
to  enter  it  was  conclusive  evidence  of  a  lack  of  good 
faith;  whereas,  in  the  Nelson  case,  the  land  was  un- 
surveyed at  the  time  of  filing  the  map  of  definite  loca- 
tion, and  therefore  the  occupant  could  not  enter  it  at 
that  time.  But  the  point  is  (and,  as  said  above,  Mr. 
Justice  Harlan  himself  lays  special  stress  upon  and 
italicizes  the  fact),  that  Nelson  did  seek  to  enter  the 
land  promptly  on  the  completion  of  the  survey,  and 
thus  got  his  claim  of  record  as  soon  as  it  was  possible 
for  him  to  do  so. 

Amid  all  the  confusion  in  which  the  law  relating 
to  railroad  grants  is  involved  (and  this  confusion  is 


«P-  S^  fi^-S    Ji.fl.-gK.-«» 


3' 


evidenced  by  the  numerous  dissenting  opinions  in  the 
cases  construing  these  grants),  the  following  four 
principles  may  be  said  to  be  firmly  settled. 

1.  That  as  to  land  within  the  place  limits  of  the 
grant,  the  title  of  the  railroad  company  attaches  to  the 
definite  sections  within  those  limits,  on  the  filing  of  the 
map  of  definite  location ;  and  that  as  to  lands  which  at 
that  time  were  not  occupied  by  homestead  settlers  or 
within  the  other  excepted  classes  the  railroad  com- 
pany's title  takes  effect  as  of  the  date  of  the  grant. 

St.  Paul  &  Pac.  R.  R.  Co.  v.  N.  P.  R.  R.  Co,, 
139  U.  S.  1. 

2.  That  as  to  lands  within  the  indemnity  limits  of 
the  grant,  (i.  e.,  those  limits  to  which  the  company 
may  resort  for  lieu  lands  to  make  up  for  deficiency  in 
its  place  limits  caused  by  homestead  occupancies,  etc.,) 
no  rights  are  acquired  by  the  railroad  company,  by 
the  filing  of  the  map  of  definite  location,  but  the  title 
of  the  railroad  company  to  such  lands  first  attaches 
when  the  lands  are  selected  by  it  and  the  selection  is 
regularly  filed  with  the  proper  land  officers. 

Oregon  &  C.  R.  R.  Co.  v.  U.  S.,  189  U.  S. 
103. 

3.  That  as  to  all  lands  within  the  place  limits  of  the 
grant,  which  have  been  surveyed  when  the  map  of 
definite  location  is  filed,  the  question  whether  there 
is  such  a  homestead  or  other  occupancy  as  will  pre- 
vent the  grant  from  attaqliing  to  them,  is  determined 
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absolutely  by  the  condition  of  the  records  of  the  land 
department  at  the  time  when  that  map  is  filed,  and  if 
at  that  time  no  entry  is  made,  the  lands  are  conclu- 
sively presumed  to  be  free  from  any  occupancy  that 
would  prevent  the  grant  from  attaching,  and  no  one 
will  be  heard  to  say  that  they  were  in  fact  occupied. 

Northern  Pacific  R.  R.  Co.  v.  Colhurn,  164 
U.  S.  383. 

4.  That  as  to  lands  within  the  place  limits  of  the 
grant,  which  are  unsurveyed  when  the  map  of  definite 
location  is  filed,  the  records  of  the  land  department, 
at  the  time  of  the  filing  of  such  map,  are  not  conclu- 
sive upon  the  question  of  homestead  occupancy,  be- 
cause, at  that  time,  the  lands  being  unsurveyed,  there 
could  of  course  be  no  record  of  their  entry,  or  at- 
tempted entry  in  the  land  office.  And  as  to  such  lands 
an  application  to  make  a  homestead  entry  of  them 
tvithin  the  time  allowed  by  the  Act  of  May  14,  1880, 
\'\z.^  ninety  days  after  the  filing  of  the  township  plat 
of  survey,  will  operate  to  take  them  out  of  the  grant. 

Nelson  v.  N.  P.  Ry.  Co.,  188  U.  S.  108. 

If  in  the  fourth  proposition  above  stated,  we  have 
correctly  represented  all  that  was  held  in  the  Nelson 
case,  it  is  obvious  that  the  appellant  cannot  prevail. 
The  lands  in  question  are  within  the  place  limits  as 
distinguished  from  the  indemnity  limits  of  the  North- 
cm  Pacific  grant.  Appellant's  sole  reliance  is  upon 
the  doctrine  announced  in  the  Nelson  case;  but  he 
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does  not  bring  himself  within  it  for  the  reason  that 
the  bona  fide  character  of  Lammlein's  occupancy  of 
these  lands  has  never  been  attested  by  any  entry  in 
the  land  office,  and  all  that  we  know  concerning  that 
occupancy,  or  concerning  the  right  of  Lammlein  to 
enter  them,  or  his  intention  to  enter  them,  is  what  is 
advanced  by  way  of  oral  testimony  years  after  the 
survey  was  completed  and  the  privilege  of  entering 
these  lands  accrued  and  expired. 

We  contend  that  the  rule  to  be  gathered  from  a 
reading  of  the  Colbum  case  and  the  Nelson  case  is 
simply  this:  that  as  to  surveyed  lands,  the  question 
of  occupancy  or  non-occupancy  is  determinable  by  the 
condition  of  the  record  at  the  time  when  the  map  of 
definite  location  is  filed;  and  that  as  to  unsurveyed 
lands,  the  question  of  occupancy  is  determinable  by 
the  condition  of  the  record  ninety  days  after  the  com- 
pletion of  the  survey  and  filing  of  the  plat  in  the  local 
office. 

It  is  true  that  the  court  in  the  Nelson  case  does  not 
in  terms  rest  Nelson's  right  to  the  lands  in  question 
upon  the  fact  that  in  addition  to  his  occupancy  he 
made  application  to  enter  promptly  upon  the  comple- 
tion of  the  survey  and  the  filing  of  the  plat ;  but  such 
is  the  necessary  inference.  The  court  certainly  did 
not  mean  that  it  was  a  matter  of  indifference  whether 
this  application  to  enter  is  promptly  made  or  not,  for, 
if  it  did  mean  this,  Mr.  Justice  Harlan  would  not 
have  laid  so  much  stress  upon  the  fact  that  the  appli- 
cation was  promptly  made.     Again  and  again  in  the 
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course  of  the  majority  opinion,  the  fact  is  adverted 
to  and  italicized  that  as  soon  as  Nelson  could  apply 
to  enter  the  lands  he  did  so. 

That  this  is  the  correct  a  iew  of  what  was  decided 
in  the  Nelson  case  appears  very  clearly  from  the  only 
decision  since  rendered  by  the  Supreme  Court  of  the 
United  States,  in  which,  so  far  as  we  can  find,  this 
question  has  been  considered  or  the  doctrine  of  the 
Nelson  case  applied.  We  refer  to  the  case  of  Oregon 
&  California  R.  R.  Co.  v.  U.  S.,  189  U.  S.  103,  de- 
cided in  April,  1903.  That  case  involved  the  construc- 
tion of  a  railroad  grant,  identical  in  its  terms  (so  far 
as  regards  the  present  controversy)  with  the  Northern 
Pacific  grant;  and  in  that  case,  as  in  the  Nelson  case, 
the  railroad  company  had  received  patents  from  the 
government  under  its  grant  to  the  lands  in  question. 
That  case  involved  lands  within  the  indemnity  limits 
of  the  railroad  company's  grant.  These  lands  had 
been  occupied  for  a  number  of  years  previous  to  the 
completion  of  the  survey  by  homestead  settlers.  Im- 
mediately upon  the  completion  of  the  survey  and  be- 
fore any  claims  by  the  homestead  settlers  were  filed, 
the  railroad  company  selected  the  lands.  After  such 
selection,  but  within  the  ninety  days  allozved  by  the 
act  of  May  14,  1880,  applications  to  enter  the  land  as 
hctfnesteads  were  made  by  the  occupants.  Mr.  Jus- 
tice Harlan,  in  holding  that  the  rights  of  the  occu- 
pants under  these  circumstances  were  superior  to  those 
€•1  the  railroad  company,  adverted  again  to  the  deci- 
iion  in  the  Nelson  case,  written  by  him  but  a  few 
months  before,  and  said : 
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"3.  But  it  is  contended  that  as  the  selection  by 
the  company  (except  as  to  the  tract  which  was 
occupied  in  1869,  before  any  selection  by  the 
company  of  lieu  lands)  was  prior  to  the  appli- 
cation by  the  respective  settlers  for  entry  under 
the  homestead  laws,  its  right  to  the  lands  in  ques- 
tion was  superior  to  that  asserted  by  the  settlers. 
This  view  is  completely  met  by  the  fact  that  the 
settler,  by  prior  occupancy  in  good  faith,  could 
avail  himself  of  the  homestead  acts  whenever,  by 
an  official  survey,  the  way  is  opened  by  the  gov- 
ernment for  him  to  do  so,  and  by  the  fact  thai, 

within  ninety  days  after  these  lands  were  siu- 

veycd,  he  filed  in  the  proper  office  his  application 
to  enter  them  under  the  homestead  laws  of  the 
United  States.  He  moved  with  due  diligence  to 
protect  and  perfect  the  right  acquired,  by  his  oc- 
cupancy of  the  land  with  the  intention  to  avail 
himself  of  the  benefit  of  those  laws.  That  right 
was  not  to  be  affected  or  impaired  by  the  fact 
that  the  lands  were  not  surveyed  at  the  date  of 
occupancy.  Nelson  v.  Northern  Pac.  Ry.,  188 
U.  S.  108,  ante  406,  2^  Sup.  Ct.  Rep.  302;  Ard 
V.  Brandon,  156  U.  S.  537,  543,  39  L.  Ed.  524, 
526,  15  Sup.  Ct.  Rep.  406,  409;  Tarpey  v.  Mad- 
sen,  178  U.  S.  215,  219,  44  L.  Ed,  1042,  1044, 
20  Sup.  Ct.  Rep.  849,  850.  In  the  Ard  case,  the 
court  said : 

"  'The  law  deals  tenderly  with  one  who,  in 
good  faith,  goes  upon  the  public  lands,  with  a 
view  of  making  a  home  thereon.  If  he  does  all 
that  the  statute  prescribes  as  the  condition  of 
acquiring  rights,  the  law  protects  him  in  those 
rights,  and  does  not  make  their  continued  exist- 
ence depend  alone  upon  the  question  whether  or 
no  he  takes  an  appeal  from  an  adverse  decision 
of  the  officers  charged  with  the  duty  of  acting 
upon  his  application.'  In  the  Tarpey  case  it  was 
said  that  *the  right  of  one  who  has  actually  occu- 
pied (public  lands),  with  an  intent  to  make  a 
homestead  or  preemption  entry,  cannot  be  de- 
feated by  the  mere  lack  of  a  place  in  which  to 
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make  a  record  of  his  intent ;'  that  if  a  settler  was 
in  possession  before  definite  location,  'with  a  view 
of  entering  it  as  a  homestead  or  preemption  claim, 
and  was  simply  deprived  of  his  ability  to  make 
his  entry  or  declaratory  statement  by  the  lack  of 
a  local  land  office,  he  could  undoubtedly,  when  such 
office  was  established,  have  made  his  entry  or 
declaratory  statement  in  such  way  as  to  protect 
his  rights.'  So,  if  the  condition  of  the  lands,  be- 
ing unsurveyed,  prevents  the  making  by  a  bona 
fide  occupant  of  a  proper  application  of  record 
to  enter  them  under  the  homestead  laws  his  rights 
will  not  be  lost,  if,  after  the  lands  are  surveyed, 
he  applied  in  due  time  to  enter  the  lands  under 
those  laws.  And  such  has  been  held  to  be  the 
object  and  effect  of  the  act  of  May  14,  1880,  c.  89, 
21  Stat.  140  (U.  S.  Comp.  Stat.  1901,  p.  1392). 
We  could  not  otherwise  adjudge  in  this  case 
without  holding  that  the  mere  selection  of  the 
lands  by  the  railroad  company  displaced  or  de- 
stroyed the  rights  of  a  bona  fide  settler  arising 
from  previous  occupancy  with  the  intention  of 
making  the  required  homestead  entry  whenever 
he  was  permitted  to  do  so.  We  cannot  so  hold. 
We  adjudge  that  the  rights  which  bona  fide  oc- 
cupancy gave  to  the  settler  under  the  act  of  1866 
are  not  defeated  by  a  mere  selection  afterwards 
of  the  lands  by  the  railroad  company — the  settler 
having,  after  the  lands  were  surveyed,  promptly 
taken  the  necessary  steps  to  protect  his  rights  un- 
der the  homestead  laws.  And  in  such  case,  the 
entr>'  made  under  those  laws,  relates  back  to  the 
date  of  settlement  on  the  lands.  It  was  so  sub- 
stantially held  in  Nelson  v.  Northern  Pac.  Ry. 
{ i88  U.  S.  108,  ante  406,  23  Sup.  Ct.  Rep.  302.)" 

Here  the  superiority  of  the  occupants'  right  is  ex- 
pressly rested  upon  the  fact  that  they  moved  within 
the  period  allowed  them  by  the  Act  of  May  14,  1880. 

The  importance  of  the  case  at  bar  is  not  to  be  meas- 
ured by  the  amount  of  land  involved  in  it,  and  we 
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earnestly  ask  the  court  in  deciding  it  to  keep  in  mind 
the  principle  which  counsel  for  appellant  are  seeking 
to  establish,  and  to  consider  how  very  far  reaching 
would  be  the  consequences  of  an  authoritative  an- 
nouncement of  that  principle  as  one  of  railroad  grant 
law.  That  principle  is  that  it  is  allowable  at  any  time 
for  any  one  to  come  into  a  court  of  equity  and  over- 
throw the  patent  title  of  the  Northern  Pacific  Company 
to  any  of  the  lands  within  its  grant  on  a  mere  orcU 
showing  that  on  the  day  when  the  map  of  definite  loca- 
tion was  filed  opposite  them,  the  lands  were  unsur- 
veyed,  and  A  or  B  or  C  was  living  upon  them,  intend- 
ing to  enter  them  as  a  homestead.  The  occupant,  as 
in  the  case  at  bar,  may  have  been  dead  when  the  sur- 
vey was  completed ;  the  question  of  his  citizenship  and 
of  his  right  to  enter  them  may,  as  in  the  case  at  bar, 
be  left  altogether  unsettled ;  the  question  of  his  inten- 
tion to  enter  them  at  all  may,  in  fact  necessarily  would, 
as  in  the  case  at  bar,  have  to  be  resolved  by  oral  tes- 
timony, and  that  of  a  hearsay  character;  the  impos- 
sibility of  successfully  meeting  and  overcoming  such 
testimony  concerning  events  so  remote  would  be  ob- 
vious ;  and  yet,  to  a  showing  of  such  a  character,  ac- 
cording to  counsel's  contention,  the  patent  rights  must 
yield.  * 

The  Supreme  Court,  we  respectfully  insist,  has  not 
meant  in  the  Nelson  case  to  affirm  any  such  principles 
as  these.  That  case  must  be  read  in  connection  with 
the  unanimous  decision  of  that  court  in  the  case  of 
N.  P.  R.  R.  Co.  V.  Colburn,  164  U.  S.  383,  which 
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latter  case  has  never  been  repudiated  by  the  Supreme 
Court.  Mr.  Justice  Harlan  expressly  refers  to  it  in 
the  Nelson  case,  and  approves  of  the  doctrine  an- 
nounced in  it;  and  the  effect  of  the  two  cases  read 
together  is,  as  we  have  above  stated,  that  in  the  case 
of  surveyed  land,  the  question  of  occupancy  turns  on 
the  condition  of  the  record  at  the  time  of  the  filing  of 
the  map  of  definite  location,  and  in  the  case  of  unsur- 
veyed  lands,  that  question  turns  upon  the  condition  of 
those  records  ninety  days  after  the  completion  of  sur- 
vey and  the  filing  of  the  township  plat.  In  each  case 
occupancy  and  intention  to  enter  must  be  attested  by 
record  evidence;  the  only  difference  is  as  to  the  time 
allowed  in  which  to  place  the  entry  of  record. 

It  will  not  be  contended  by  counsel,  in  the  face  of  the 
decision  in  the  Colbum  case,  that  as  to  surveyed  land 
the  occupant  of  it  has  any  right  as  against  the  railroad 
company  unless  his  entry  is  of  record  when  the  map 
of  definite  location  is  filed;  his  rights  are  fixed  abso- 
lutely by  the  condition  of  the  record  at  that  time.  He 
may  be  able  to  advance  excellent  excuses  for  not  hav- 
ing it  of  record  at  that  time,  but  those  will  not  avail 
him.  The  hardship  that  might  result  in  a  particular 
case  by  the  application  of  the  rule  would  have  to  give 
way  to  the  necessity  of  having  a  definite  and  fixed  time 
at  which  the  question  of  occupancy  or  non-occupancy 
must  be  settled. 

Why  is  the  necessity  for  such  a  rule  any  less  in  the 
case  of  lands  unsurveyed  when  the  map  of  definite  lo- 
cation is  filed  ?    Why  should  there  not  be  a  fixed  time 
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in  the  case  of  such  lands  when  the  settler's  right  either 
as  against  the  government  or  the  railroad  company 
must  be  definitely  and  formally  asserted?  And  what 
other  period  of  time  can  this  be  than  the  period  of 
ninety  days  after  the  filing  of  the  township  plat,  which 
is  fixed  by  the  Act  of  May  14,  1880? 

It  will  be  said  that  Lammlein's  failure  to  appear 
and  enter  the  lands  in  question  is  explained  by  the  fact 
that  he  died  before  the  survey  was  completed ;  and  the 
evidence  certainly  does  show  (Tr.  p.  160)  that  I-amm- 
lein  died  in  1889,  two  years  before  the  survey  was 
completed  and  the  township  plat  filed.  We  shall  show 
in  the  second  subdivision  of  this  brief  that  even  though 
Lammlein  had  lived  until  the  completion  of  the  sur- 
vey, he  could  not  have  entered;  that  he  had  in  fact 
during  his  lifetime  sold  all  his  rights  in  it  to  appellant, 
and  that  this  absolutely  disqualified  him  as  an  entry- 
man,  and  negatived  the  idea  that  his  occupancy  of  the 
land  was  in  good  faith  or  with  any  intention  to  enter 
it  as  a  homestead.  But  putting  this  aside  for  a  mo- 
ment, we  respectfully  submit  that  this  very  contention 
does  but  accentuate  the  necessity  for  the  rule  for  which 
we  are  contending,  and  which,  as  we  insist,  the  Nel- 
son case  supplemented  by  the  Oregon  &  California 
Railroad  case  lays  down.  As  stated  above,  if  the  rule 
for  which  counsel  contend  is  correct,  there  is  not  a 
patent  ever  issued  to  the  Northern  Pacific  Railroad 
Company  that  may  not  be  overthrown  on  a  mere  oral 
showing  that  on  the  date  when  the  map  of  definite 
location  was  filed,  A  or  B  was  in  possession  of  the 
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knd  covered  by  the  patent  ''intending  to  enter  it  as  a 
homestead/'  and  that  he  died  the  next  day. 

That  is  the  principle  contended  for  here;  and  it  is 
not  in  point  to  say  that  the  showing  in  fact  made  is 
stronger  than  this;  that  Lammlein  is  shown  to  have 
lived  for  years  upon  the  land  and  to  have  built  ex- 
tensive improvements  upon  it  All  this  may  be  true, 
but  the  principle  invoked  necessarily  remains  the  same. 
The  rule  once  established,  any  patent  to  the  Northern 
Fadik  Company  may  be  overthrown  by  any  one  on 
an  oral  showing  of  occupancy  at  the  time  of  filing  the 
map  of  definite  location,  and  an  oral  showing  of  the 
good  faith  and  qualifications  of  the  occupant.  The 
strength  of  the  showing  made  would  of  course  vary 
in  different  cases,  but  in  all  cases  the  patent  would  be 
open  to  the  attack.  The  announcement  of  such  a  rule 
would  be  utterly  destructive  of  titles.  The  Supreme 
Court  of  the  United  States  has  never  announced  it, 
and  the  stress  which  it  has  placed  upon  diligence  in 
pladng  of  record  written  evidence  of  these  facts  nega- 
tives it 

But  even  if  death  had  prevented  Lammlein  from 
entering  the  land  within  ninety  days  after  the  survey, 
this  excuse  cannot  be  made  for  the  appellant's  failure 
to  enter  within  that  period.  He  claims  to  have  suc- 
ceeded to  Lammldn's  rights.  He  was  in  possession 
of  tiie  land  when  survejred  in  1891,  and  never  applied 
to  enter  it  until  four  and  one-half  years  thereafter. 
He,  as  the  successor  of  Lammlein,  might  have  asserted 
his  f%hts  during  the  ninety  days  after  the  township 
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plat  was  filed;  he  failed  to  do  so.  By  his  feilure  to  do 
so,  his  rights  expired  under  the  Act  of  May  14,  1880, 
certainly  as  against  the  United  States,  and  we  insist 
that  they  expired  equally  as  against  the  grantees  of 
the  United  States. 

We  submit,  therefore,  that  when,  after  the  expira- 
tion of  ninety  days  from  the  filing  of  the  township 
plat,  there  was  no  entry  or  application  to  enter  these 
lands  of  record  in  the  land  office,  the  title  of  the  rail- 
way company  to  them  became  absolute,  and  that  s^ 
pellant  is  not  entitled  to  the  relief  sought 


11. 


The  foregoing  considerations  are  all  addressed  to 
the  important  question  presented  in  this  controversy 
by  the  bill  itself.  We  insist  that,  conceding  the  truth 
of  everything  stated  in  the  bill,  the  appellant  is  not 
entitled  to  the  relief  sought.  If,  however,  it  should 
be  held  that  the  rule  announced  in  the  Nelson  case 
Is  applicable,  and  that  lands  are  taken  out  of  the  North- 
em  Pacific  grant  by  an  oral  showing  that  on  the  date 
of  the  filing  of  the  map  of  definite  location  they  were 
unsurveyed,  and  were  in  the  occupancy  of  someone 
who  thereafter  died  before  the  completion  of  the  sur- 
vey; and  it  should  further  be  held  that  the  failure  to 
assert  any  rights  in  such  lands  for  a  period  of  ninety 
days  after  the  completion  of  the  survey  was  a  matter 
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of  fto  moment,  and  that  the  title  of  the  railway  com- 
pany or  its  grantees  may  be  challenged  at  any  time, 
then  we  submit  that  on  the  evidence  offered  the  appel- 
lant is  not  entitled  to  the  relief  sought. 

The  kind  of  occupancy  that  will  operate  to  except 
land  from  the  grant  is  an  occupancy  by  a  qualified  en- 
tryman,  who  does,  in  good  faith,  intend  to  enter  the 
lands.  This  is  recognized  in  all  cases,  in  the  Nelson 
case  as  well  as  others;  and  in  that  case  the  qualifica- 
tions and  good  faith  of  Nelson  were  stipulated  as  facts. 
The  occupancy  of  Lammlein  was  certainly  not  such 
as  would  except  the  lands  from  the  grant  unless  he 
was  qualified  to  enter  the  land  when  it  was  surveyed, 
if  he  had  lived;  and  if  appellant  has  not  shown  that 
on  the  filing  of  the  township  plat  on  August  i,  1891, 
Martin  Lammlein  might,  if  he  had  lived,  have  entered 
the  land,  he  has  not  shown  facts  sufificient  to  except 
the  land  frcmi  the  grant  He  has  not  shown  this  for 
the  following  reasons: 

I.  It  is  not  shown  that  Lammlein  was  a  citizen  of 
the  United  States.  It  is  afHrmatively  shown  (Tr.  p. 
84*  93)  that  he  was  a  native  of  Germany  and  returned 
to  Germany  on  a  visit  in  187 1.  If  he  ever  became  a 
citizen  of  the  United  States  then,  it  was  by  becoming 
naturalized,  and  of  this  his  naturalization  papers  would 
be  the  only  proof.  The  testimony  of  his  having  voted 
and  other  testimony  of  a  similar  character  referred 
to  in  the  brief  of  appellant  (all  taken  over  our  objec- 
tion) is  Utterly  incompetent  to  establish  the  fact  of 
Ins  citiaenshipi 
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2.  It  is  not  shown  that  Lammlein  was  not  the  pro- 
prietor  of  more  than  i6o  acres  of  land  in  any  stale 
or  territory.  An  applicant  to  enter  lands  as  a  home- 
stead must  show  this  fact  affirmatively,  and  one  who 
cannot  show  it,  is  not  a  qualified  entryman.  (See 
Sec.  5,  Act  of  March  3,  1891,  26  Statutes  at  Large, 

1095) 

3.  It  is  shown  affirmatively  that  before  his  death 
Lammlein  abandoned  the  land  and  sold,  or  agreed  to 
sell  his  squatter  rights  in  it  to  appellant.  (Tr.  p.  179.) 
This  absolutely  disqualified  him  as  an  entrymaa  (See 
Sec.  2290  Revised  Statutes,  as  amended  by  Act  of 
March  3,  1891,  26  Statutes  at  Large,  1095.) 

Again,  it  must  be  remembered  that  this  is  not  an 
action  by  the  government  to  cancel  a  patent.  In  such 
an  action  all  that  need  be  shown  is  that  the  patentee 
is  not  entitled  to  the  patent  issued.  Here,  however, 
what  is  claimed  is  not  only  that  the  railway  company 
is  not  entitled  to  the  patent,  but  that  appellant  is,  and 
in  order  to  prevail,  both  of  these  facts  must  be  estab- 
lished. It  is  not  enough  to  show  that  the  patent  has 
been  wrongfully  or  improvidently  issued.  If  that 
were  true,  that  is  the  concern  only  of  the  government 
The  appellant  must  show  more,  and  unless  he  shows 
that  he  is  entitled  to  the  patent  issued  to  the  railway 
company,  his  bill  must  be  dismissed,  whatever  rights 
the  government  might  have  by  an  independent  suit  to 
cancel  the  patent  erroneously  issued.  These  princi- 
ples are  well  established  and  have  been  announced  in 
so  many  cases  that  we  need  cite  only  a  few  of  them. 
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Spmrkg  V.  Pierce,  lis  U.  S.  408; 
Li€  V,  Johnson,  116  U.  S.  48. 

This  being  so,  the  appellant's  case  necessarily  fails 
by  A  total  absence  of  any  evidence  that  he  is  not  the 
oinier  of  160  acres  of  land  in  any  state  or  territory, 

at  required  by  Section  5  of  the  Act  of  March  3,  1891, 


m. 


Finally,  waivii^  all  other  considerations,  appellant 
has  throi^hoiit  the  entire  period  since  his  connection 
with  this  land  began,  exhibited  a  degree  of  indiffer- 
enoe  to  the  establishment  of  his  alleged  rights  in  it  that 
in  fttdf,  on  old  and  well  recognized  principles,  must 
be  fatal  to  his  case.  He  is  in  this  court  asking  equiU 
abie  fdief.  He  is  asking  that  the  l^;al  title  which  the 
government  has  given  to  the  railway  company,  and 
through  it  to  its  co-defendants,  be  taken  from  them 
and  declared  to  be  held  in  trust  for  him;  and  that 
dcicndants,  who  have  expended  large  sums  of  money 
in  the  improvement  of  this  property  on  the  faith  of 
the  legal  title  and  of  his  acquiescence  in  it,  surrender 
aH  these  improvements  to  him.  If  he  is  entitled  to  this 
relief,  it  can  only  be  because  he  has  consistently  and 
without  intemiption  asserted  and  sought  to  establish 
his  right  to  the  land ;  or,  if  there  has  been  any  suspen- 
sion of  effort  in  this  direction,  then  that  this  suspen- 
sion be  explained,  or  justified,  or  accounted  for.    He 
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cannot  sit  idly  by  and  without  protest  let  the  legal  title 

go  into  other  channels;  allow  money  to  be  expended 
on  the  faith  of  that  title,  in  the  disposition  of  whidi 
he  apparently  acquiesced,  and  then,  years  afterward, 
come  in  and  challenge  it 

The  maxim  is  elementary  that  equity  aids  only  the 
vigilant,  not  those  who  slumber  on  their  rights.  The 
legal  title  to  this  land  is  in  these  defendants.  That 
title  is  questioned  by  appellan'  and  by  him  alone.  It 
was  first  formally  questioned  by  him  in  1896,  when 
he  contested  in  the  land  office  the  right  of  the  railway 
company  to  have  it.  But  if  he  sumbitted  to  the  deci* 
sion  of  that  contest ;  if  he  acquiesced  in  it ;  if  he  there^ 
after  apparently  abandoned  his  claim  to  the  land,  those 
who  were  in  possession  of  that  l^^l  title  were  justi* 
fied  in  acting  upon  that  apparent  abandonment  of  it; 
and  if  they  did  so,  and  spent  money  on  the  property  in 
consequence,  they  are  at  least  as  much  entitled  as  ap- 
pellant is  to  the  equitable  consideration  of  this  court. 
In  the  light  of  these  principles^  let  us  see  how  the  case 
stands. 

According  to  his  own  testimony,  appellant  purchased 
Lammlein's  rights  to  the  land  shortly  before  Lamm- 
lein's  death  in  1889,  and  thereafter  claimed  to  be  the 
owner  of  it.  (Tr.  p  179.)  The  land  was  then  tm- 
surveyed.  It  was  thereafter  surveyed  and  a  township 
plat  of  survey  was  filed  in  the  local  land  office  August 
10,  1891.  His  failure  to  do  anything  to  establish  hit 
rights  between  1889  and  August  10,  1891,  of  course 
does  not  tell  against  him,  because  until  the  plat  was 
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filed  he  could  do  nothing.  But  after  that  plat  was 
fiied  it  became  his  duty  to  act  promptly.  The  law 
^vc  him  only  ninety  days  in  which  to  assert  his  claim. 
He  made  no  effort  whatsoever  to  assert  it  until  Jan- 
uary, 1896.  (Tr.  p.  502.)  The  local  office  rejected 
it,  but  he  appealed  and  followed  his  claim  up  until 
December,  1898,  when  the  Commissioner  of  the  Gen- 
eral Land  Office  decided  against  him,  allowing  him, 
however,  sixty  days  in  which  to  appeal  to  the  Secre- 
tary of  the  Interior  from  that  decision.  He  never  took 
any  app  ;a!.  He  never  thereafter  made  any  move  of 
any  kind  to  assert  his  title  until  more  than  five  years 
thereafter,  when  he  filed  this  bill.  In  the  meantime 
the  other  defendants  in  this  action,  or  those  claiming 
under  them,  had  made  extensive  improvements  on  the 
land  (Tr.  p.  257-259,  349-351),  all  made  after  the 
decision  of  1898  and  in  reliance  upon  appellant's  ap- 
parent acquiescence  in  that  decision  and  upon  the  legal 
title  which  they  held ;  and  appellant  stood  by  and  saw 
the§c  improvements  made,  and  allowed  more  than  five 
year§  to  elapse  before  asserting  his  "equitable"  rights 
in  the  land  on  which  they  were  made. 

The  authorities  are  very  clear,  we  think,  that  under 
such  circumstances  he  is  not  entitled  to  equitable  re- 
lief, and  no  court  has  been  more  firm  and  clear  in  its 
anfiowncement  of  this  doctrine  than  the  Supreme  Court 
of  the  United  States.  The  case  of  Galliher  v.  Cad- 
welt,  X45  U.  S.  368,  is  directly  in  point  here.  In  that 
case  it  was  held  that  where  one  asserting  homestead 
rights  in  property  stood  by  and  saw  costly  improve- 
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ments  made  upon  that  property,  and  made  no  effort 
to  assert  his  claim,  equity  would  not  interfere  to  give 
him  relief.  The  same  doctrine  has  been  announced 
by  the  same  court  in  many  other  cases : 

Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587; 
Wood  V.  Carpenter,  loi  U.  S.  135 ; 
Hammond  v.  Hopkins,  143  U.  S.  224; 
Felix  V.  Patrick,  145  U.  S.  317; 
Foster  v.  Railroad  Co.,  146  U.  S.  88; 
Johnston  v.  Standard  Mining  Co.,  148  U.  & 

360; 
Halstead  v.  Guinnan,  152  U.  S.  4x2; 
Abraham  v.  Ordway,  158  U.  S.  416; 
Penn.  Ins.  Co.  v.  Austin,  168  U.  S.  685 ; 
Badger  v.  Badger,  69  U.  S.  94; 
Harwood  v.  R.  R.  Co.,  84  U.  S.  78 ; 
IVard  V.  Sherman,  192  U.  S.  168. 

In  nearly  all  of  the  above  cases  there  was  involved 
actual  or  constructive  fraud  on  the  part  of  those  hold- 
ing the  legal  title;  and  yet  the  court  held  that  even 
fraud  would  not  excuse  long  delay  in  the  assertion  of 
equitable  rights  where  property  had  been  improved 
on  the  faith  of  the  legal  title  and  of  the  apparent  ac« 
quiescence  of  the  complainant  in  that  title. 

It  is  true  that  in  some  of  the  cases  above  cited  the 
period  of  delay  was  much  longer  than  in  the  case  at 
bar.  In  others,  however,  it  was  even  less;  but  this  is 
a  matter  of  no  special  importance,  because  as  said  by 
the  court  in  Insurance  Co.  v.  Austin,  supra,  "the  rea« 
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son  upon  which  the  rule  is  based  is  not  alone  the  lapse 
of  time  during  which  the  neglect  to  enforce  a  right 
has  existed,  but  the  changes  of  condition  which  may 
have  arisen  during  the  period  in  which  there  has  been 
neglect."  And  again  in  the  case  of  Galliher  vs.  Cad- 
well,  supra,  the  Supreme  Court,  speaking  through  Mr. 
Justice  Brown,  after  citing  a  number  of  cases  in  which 
the  above  doctrine  had  been  laid  down,  said : 

"They  (these  cases)  all  proceed  upon  the  the- 
ory that  laches  is  not  like  limitation,  a  mere  mat- 
ater  of  time;  but  principally  a  question  of  the 
inequity  of  permitting  the  claim  to  be  enforced — 
an  inequity  founded  upon  some  change  in  the 
condition  or  relations  of  the  property  or  the  par- 
ties." 

No  explanation  is  oflfered  of  the  delay  in  this 
case.  The  claim  that  it  is  excusable  because  the  Nel- 
§on  case  was  not  decided  until  1903  cannot  be  coun- 
tenanced. The  Nelson  case  did  not  make  the  law.  It 
simply  affirmed  a  principle  which  was  law  already, 
which  (we  must  assume)  would  have  been  affirmed  in 
1889,  as  certainly  as  it  was  in  1903,  and  which  would 
have  been  announced  in  the  case  of  Trodick  v.  North- 
em  Pacific  as  certainly  as  it  was  in  the  case  of  Nelson 
vs.  Northern  Pacific,  had  the  former  case  been  first 
begun.  Whatever  may  be  our  practical  views  of  that 
decision,  it  is  certain  that  it  can  never  be  regarded 
theoretically  as  having  the  effect  of  legislation.  It 
would  be  subversive  of  our  whole  theory  of  jurispru- 
dence, if  decisions  should  ever  be  regarded  as  making 
law.    We,  of  course,  do  not  concede  that  the  Nelson 


fjiw'jv"7,'-™^'"'''v!H'''"-^'~r*'^'*"«-"'^''  ■'''s^-™!«^.-i^'is*«^vT[t«^''»s»«s^ijt^ 


25 

case  applies  to  the  facts  developed  in  the  present  one ; 
and  our  entire  argument  under  the  first  subdivision 
of  this  brief  has  been  addressed  to  the  proposition  that 
it  does  not;  but  if  it  did,  it  would  be  a  most  danger- 
ous and  unheard  of  doctrine  to  hold  that  a  litigant 
is  justified  in  postponing  the  assertion  of  his  rights 
until  some  one  else  has  obtained  a  decision,  the  effect 
of  which  is  to  make  it  easier  to  establish  them. 

WM.  WALLACE,  JR., 
CHARLES  DONNELLY, 
Solicitors  for  Northern  Pacific  Railway  Co. 
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No.  1563. 
IN   THE 


FOR  THE 
NINTH  CIRCUIT. 

JOHN  TRODICK, 

Appellaiiti 

vs. 
THE  NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a     Corporation,     and     ALBION     McDONALD     and 
AGNES  AUCHARD,  as  Administratrix  with  the  Will 
Annexed  of  David  Auehard,  Deceased, 

Appelle^it 


REPLY  BRIEF  OF  APPELLANT. 

The  appellees,  admitting  that  if  the  land  in  question 
was  occupied  by  a  bona  fide  homestead  settler  on  th# 
6th  day  of  July,  1882,  intending  to  file  as  soon  as  the  land 
should  be  surveyed,  it  was  excepted  from  the  grant  to 
the  Northern  Pacific  Railroad  Company,  advance  the 
contention  that  either  the  fact  of  occupancy  or  the  bona 
fides  of  the  purpose  of  the  settler  to  enter  is  to  be  deter* 
mined,  not  by  e^ddence  such  as  would  ordinarily  \m 
considered  as  tending  to  establish  such  facts,  but  by 
whether  the  land  office  record  shows,  within  three  montha 
of  the  filing  of  the  plat  of  the  survey,  an  entry  by  the 
person  occupying  the  land  at  the  time  of  the  filing  of 
the  map  of  definite  location.  Nothing  that  was  said  ill 
the  Nelson  case  or  in 

N.  P.  Ry.  Co.  vs.  McCormick,  94  Fed.  932, 
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by  this  court,  anticipating  the  decision  of  the  Supreme 
Court  of  the  United  States,  nor  anything  that  can  be 
fathered  from  its  earlier  decisions,  lends  any  support 
to  siM^  alleged  rule  of  evidence. 

It  is  true  the  learned  Justice  writing  the  opinion  in 
the  Nelson  case  makes  reference  a  number  of  times  to 
the  fact  that  the  settler  made  his  filing  as  soon  as  the  land 
vas  surveyed.  That  was  one  of  the  facts  of  the  case.  It 
vaa  a  rircumstance  clothing  his  case  with  a  special  equity. 
It  would  have  been  harsh  indeed  to  take  from  him,  under 
those  cnrcumstances*  the  home  he  had  established  and 
improved  before  the  railroad  company  had  earned  any 
right  to  the  land  by  building  into  the  region  in  which 
it  lay. 

But  there  is  absolutely  nothing  in  anything  that  was 
said  by  the  court  or  in  the  conclusion  that  was  reached 
that  could  lead  to  the  conclusion  that  the  fact  adverted 
to  was  vital  to  the  case,  and  the  reasoning  by  which  the 
court  awrded  Nelson  the  land  forbids  the  belief  that  it 
was  vital  to  the  case.  The  line  of  reasoning  compels  the 
conclusion  that  the  railroad  company's  right  to  the  land 
was  utterly  gone  years  before,  that  it  never  did  attach, 
by  reason  of  his  occupancy  at  and  prior  to  the  filing  of 
the  map  of  definite  location.  And  there  is  nothing  that 
can  possiUy  induce  the  belief  that  the  company's  right 
being  gone,  the  court  considered  his  own  right  to  the 
land  would  he  any  the  less  dear  though  he  had  delayed 
beyond  the  three  months'  period  in  making  his  filing. 

That  his  right  to  the  land,  except  against  claims  initi- 
ated intervening  the  filing  of  the  survey  and  his  own 
appliction  to  enter,  would  not  be  prejudiced  by  any  delay, 
was  expressly  ruled  by  the  Supreme  Court  of  the  United 
States  ill 
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Whitney  vs.  Taylor,  158  U.  S.  85;  and  in 
Lansdale  vs.  Daniels,  10  Otto,  113. 

Tlie  Court  referred  to  the  fact  that  he  did  apply  to 
enter  as  soon  as  the  plats  were  on  file,  rather  to  show 
that  though  entrymen  in  general  occupied  a  position  of 
so  much  equity,  the  construction  of  the  grant  contended 
for  by  the  railroad  company  would  deny  to  them  the  land 
that  had  been  made  valuable  by  their  pioneer  efforts. 

The  fact  was  by  no  means  vital,  but  it  was  important  as 
showing  the  inequity  that  would  be  wrought  if  any  con* 
struction  other  than  that  given  the  grant  by  the  court 
should  be  adopted. 


There  are  many  reasons  for  rejecting  the  role  of 
evidence  which  appellees  seek  to  have  established. 

In  the  first  place  there  is  no  sort  of  relation  betwe^i 
the  recitals  of  the  application  to  enter  by  a  homesteader^ 
filing  in  1891,  and  either  his  occupancy  in  1882  or  tho 
bona  fides  of  his  intention  to  enter  the  land  as  a  homo* 
«tead  when  surveyed. 

The  application  to  enter  as  a  homestead,  unlike  tlio 
declaratory  statement  of  a  pre-emptioner,  says  nothing 
at  all  about  when  the  applicant  settled  on  the  land. 

See.  2290,  R.  S.  IJ.  S.  (As  amended  by  Act  of  189L) 

The  pre-emptioner  could  not  file  his  declaratory  atato* 
ment  until  he  had  settled  on  ^e  land.  The  homesteader 
files  as  the  initial  act  in  the  acquisition  of  title,  thongli 
in  a  contest  with  another  claimant  he  may  insist  on  o 
^ight  to  the  land  as  of  his  date  of  settlement,  if  thai 
antedated  his  filing. 

It  is  strange  that  the  absence  of  an  official  docnmeni 
which  says  nothing  at  all  about  settlement  or  occupaacjry 
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even  at  the  time  it  is  filed,  should  be  deemed  conclusive 
proof  that  land  was  not  occupied  hy  a  homestead  settler 
nine  years  before. 

Reference  is  made  in  this  connection  to 
N.  P.  R.  R.  Co.  vs.  Colburn,  164  U.  S.  383 ;  and 
N.  P.  Ry.  Co.  vs.  DeLacey,  174  U.  S.  622. 

In  the  former  it  was  not  held  that  the  want  of  a  filing 
in  the  land  office  was  proof  either  of  non-occupancy  or 
want  of  good  faith.  The  land  had  been  surveyed.  Under 
th«  circumstances  an  opportunity  existed  to  file  and  the 
oecopant  did  not  file.  The  holding  was  that  the  rights  of 
lh«  railroad  company  having  attached  while  the  occupant 
wa»  in  default,  he  was  to  be  deemed  to  have  no  claim, 
just  as  if  the  map  of  definite  location  in  this  case  had 
been  filed  after  1891,  the  complainant  would  be  deemed 
to  have  no  claim  to  the  land. 

In  the  DeLacey  case  the  ruling  was  quite  in  keeping 
with  the  same  theory. 

The  Court  held  that  though  there  appeared  on  the 
records  of  the  land  office  at  the  time  of  the  filing  of  the 
map  of  definite  location  a  pre-emption  declaratory  state- 
ment, as  the  time  had  gone  by  within  which  proof  should 
have  been  made  when  the  map  was  filed,  its  vitality  was 
gone  and  it  could  not  be  considered  as  constituting  a 
claim. 

The  holding  in  these  cases  was  not  that  the  absence 
of  the  requisite  record  was  conclusive  proof  of  non- 
occupancy,  abandonment  or  want  of  good  faith,  but  that 
under  the  circumstances  whatever  claim  there  ever  had 
been  had  expired,  no  longer  existed  at  the  critical  period, 
—the  date  of  filing  the  map. 

Hie  real  ground  upon  whidi  this  court  decided  the 
DeLacey  case  was  that  thou^  tho  record  showed  the 
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existence  of  a  pre-emption  filing  at  the  time  the  map 
-was  filed,  it  could  be  and  was  shown  that  the  settler  ha<l 
actually  abandoned  the  claim  before  that  time. 
N.  P.  Ry.  Co.  vs.  De  Lacey,  66  Fed.  450. 

Inferentially,  at  least,  it  held  that  the  fact  of  a  subsist- 
ing  claim  at  the  time  of  the  filing  of  the  map  of  definite 
location,  of  occupancy,  and  every  other  fact  entering  into 
the  question,  could  be  shown  by  any  relevant  testimony. 

The  case  of 

Tarpey  vs.  Madsen,  178  U.  S.  215, 
may  as  well  be  mentioned  here,  since  some  support  for 
the  position  of  tlie  appellees  is  claimed  for  it.  In  thai 
case  the  map  of  definite  location  was  filed  October  20^ 
1868.  At  that  time  there  was  no  land  office  in  which 
the  pre-emptioner  could  file.  The  office  was  opened  some 
time  in  April  or  May,  1869.  On  May  29th,  one  Olney 
filed  a  pre-emption  declaratory  statement,  alleging  settle- 
ment  April  23,  1869.  It  will  be  noticed  that  the  date 
of  settlement  as  recited  was  after  the  filing  of  the  mapw 
OIney  afterwards  abandoned  the  land  and  Madsen  home- 
steaded  it  after  it  had  been  for  years  in  the  possessiom  of 
the  railroad  company. 

The  court  held  that  waiving  the  question  as  to  whether 
it  could  be  shown  that  Olney  had,  in  fact,  contrary  to  the 
recital  of  his  declaratory  statement,  settled  on  the  land 
prior  to  October  20, 1868,  as  the  evidence  tended  to  shoWy 
there  was  nothing  in  the  record  to  establish,  as  a  fact, 
that  his  occupancy  of  the  land  prior  to  that  date  was  with 
intent  to  acquire  title  to  it  from  the  United  States. 

None  of  these  cases  afford  any  support  to  the  novel 
rule  of  evidence  which  the  appellees  assert. 

To  resume  the  discussion  of  the  reasons  which  forbid 
its  acceptance. 
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Proof  that  a  man  did  not  make  a  filing  upon  a  certain 
tract  of  land  in  1891,  except  by  operation  of  an  arbitrary 
rale  of  law,  is  certainly  no  proof  that  he  did  not  occupy 
it  in  1882,  and  is  only  the  feeblest  kind  of  evidence,  if  it 
is  evidence  at  all,  that  occupying  it,  if  he  did  in  1882,  he 
then  had  no  bona  fide  purpose  to  enter  it. 

He  had  abundant  time  meanwhile  to  change  his  mind. 
Any  one  familiar  with  the  development  of  our  country 
knows  how  often  the  settler  has  taken  up  his  residence 
npon  a  piece  of  land,  filled  with  hope  and  the  fixed  pur- 
pose of  acquiring  title  to  it,  and  after  attempting  for  a 
time  to  make  a  living  off  it,  and  then  give  up  the  struggle 
and  abandoned  it,  to  be  taken  again  possibly  by  later 
c<Mmers. 

Even  if  Lemline  had  abandoned  this  land,  say  in  1889, 
as  is  charged  in  the  brief  of  appellees,  that  fact  would 
not  establish  that  he  did  not  have  a  bona  fide  intent  to 
acquire  the  land  in  1882.  But  he  died  before  the  land 
was  surveyed  and  sold  the  place  on  his  deatii-bed  to 
appellant  Had  he  eontinned  to  live  on  the  land  imtil 
after  1891  it  might  be  pennitted  to  submit  in  evidence 
that  his  failure  to  enter  promptly  when  he  had  an  oppor- 
tunity was  evidence  that  he  never  intended  to  enter.  But 
he  died  and,  anticipating  his  death,  sold  the  place.  Cer- 
tainly Trodick's  failure  in  1891  to  enter  is  no  proof  tiiat 
Lemline  had  no  intention  in  1882  to  do  so. 

The  rule  contended  for  would  give  to  the  railroad 
company  the  benefit  of  the  labor  and  toil  of  every  settler 
going  on  an  odd-numbered  section  before  the  survey  and 
the  advent  of  the  railroad,  if  he  happened  to  die  after  the 
filing  of  the  map  of  definite  location,  while  waiting  for 
the  government  to  complete  the  survey. 

If  the  only  competent  evidence  of  the  good  faith  of 


^7'rw'^^fWV'ms^^''^inf^?f^^!^li^^^!^m^ 


—7— 

the  occupant  at  the  time  of  the  filing  of  the  map  of 
definite  location  is,  as  contended,  the  making  of  a  filing 
by  the  party  who  occupied  the  premises,  within  tiiree 
months  after  the  survey  is  filed,  such  proof  must  inevit* 
ably  be  wanting  if  he  dies  meanwhile. 

Oftentimes  land  so  appropriated  and  improved  by  tiie 
pioneer  becomes  of  great  value  before  the  survey. 

But  it  is  not  only  in  cases  where  death  intervenes  thai 
the  railroad  would  enrich  itself  through  the  labor  of 
others  under  the  rule  contended  for. 

In  every  case  where  the  original  occupant  sold  his  plac« 
a  similar  result  would  ensue.  In  fact,  that  is  just  what 
is  claimed  in  the  brief  in  this  case,  that  Lemline  having 
sold  the  place,  he  thereby  abandoned  it  and  disqualified 
himself  from  entering  it,  so  it  belongs  to  the  railroad 
company.  Congress  never  could  have  intended  to  work 
such  oppression.  It  would  be  wanton  disregard  of  tht 
rights  of  a  most  deserving  class  of  citizens  if  the  sale  of 
his  holdings  by  a  settler,  prior  to  survey  and  after  the 
filing  of  the  map  of  definite  location,  should  operate  to 
devote  the  land,  against  the  claims  of  his  successor,  to  tiio 
railroad  company.  Such  a  holding  would,  of  course^ 
forbid  all  such  sales.  If  old  age  and  incapa<»tx  came 
before  the  survey,  the  settler  can  not  dispose  of  his 
holdings,  or  let  any  one  into  possession.  By  tiie  verjr 
act  of  bis  attempted  disposition  the  railroad  righl 
attaches.    This  will  not  do. 

The  Supreme  Court  of  the  United  States  has  frequent^ 
recognized  the  right  of  the  settler  to  bargain  for  th« 
surrender  of  the  possession  of  public  lands  occupied  hf 
him,  and  the  validity  of  contracts  founded  upon  such  a 
consideration  has  been  repeatedly  affirmed.   In 
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Catholic  Bishop  of  Nesqually  vs.  Gibbon,  158  XT. 
S.  155, 
the  court,  after  remarking  that  the  pioneer  had  always 
been  regarded  as  entitled  to  favorable  consideration, 
quoted  as  follows  from 

Lamb  vs.  Davenport,  18  Wall.  307: 

"  'Of  course,  no  legal  title  vested  in  any  one  by  these 
prooeednigs,  for  that  remained  in  the  United  States— all 
of  wliicii  was  well  known  and  undisputed.  But  it  was 
equally  well  known  that  these  possessory  rights,  and 
improvements  placed  on  ihe  soil,  were  by  the  policy  of 
the  government  generally  protected,  so  far,  at  least,  as 
to  give  priority  of  the  right  to  purchase  whenever  the 
land  was  offered  for  sale,  and  where  no  si)ecial  reason 
existed  to  the  contrary.  And  though  these  rights  or 
claims  rested  on  no  statute,  or  any  positive  promise,  the 
general  recognition  of  them  in  the  end  by  the  govern- 
ment, and  its  disposition  to  protect  the  meritorious  actual 
settlers,  who  were  the  pioneers  of  emigration  in  the  new 
territorief,  gave  a  decided  and  well  understood  value  to 
these  claims.  They  were  the  subjects  of  bargain  and  sale, 
and,  as  among  the  parties  to  such  contracts,  they  were 
valid.'  " 

It  is  a  fair  assumption  that  the  railroad  grant  acts 
were  not  so  framed  as  that  the  grant  would  expand  and 
take  in  lands  subject  to  claims  at  the  time  of  the  filing 
of  the  map  of  definite  location  when,  for  any  cause,  the 
right  of  the  occupying  claimant  should  terminate,  because 
such  a  provision  would  deny  to  him  the  opportunity  to 
sell  his  holdings  and  practically  operate  to  forfeit  his 
improvements  to  the  railroad  company  should  he  attempt 
to  do  so,  or,  unfortunately,  die,  before  his  claim  was 
perfected. 
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The  same  considerations  forbid  the  belief  that  in  ih% 
act  in  question  a  mle  of  evidence  was  established  that 
accomplishes  the  same  result  as  an  express  provision  so 
extending  the  grant. 

Finally  the  inadmissibility  of  this  arbitrary  rule  of 
evidence  is  apparent  if  we  conceive  of  an  action  brought 
by  the  Northern  Pacific  Railway  Company  against  Lem- 
line,  at  any  time  between  1882  and  1889,  to  eject  tht 
latter  from  the  premises. 

It  had  the  legal  title  to  all  non-mineral  odd  sections 
within  the  limits  defined  by  the  act  and  the  map  of  rout€^ 
not  reserved  or  excepted.  Certainly  Ijemline  could  havo 
shown  in  that  action  that  the  tract  in  question  ini 
excepted  and  he  could  show  the  facts  which  brought  ii 
within  the  exception.  The  company  would  have  been 
defeated  because  it  would  appear  that  it  had  no  title  to 
the  land.  But  if  it  had  no  title  in  1886,  say,  it  had  nono 
at  any  later  date. 

Three  reasons  are  assigned  by  the  brief  at  pages  18 
and  19  why  the  appellant  should  not  recover,  in  addition 
to  his  alleged  laches,  canvassed  later. 

These  are,  1.  That  Lemline  was  not  a  citizen  of  tho 
United  States ;  2.  That  it  is  not  shown  that  he,  Lemline^ 
was  not  the  owner  of  more  than  160  acres  of  land;  and 
3.  That  he  abandoned  the  land  in  1889  and  sold  his 
squatter  rights. 

1.  The  record  scarcely  justifies  the  statement  that  ho 
was  a  native  of  Germany,  but  if  he  was,  the  proof  of  his 
citizenship  from  his  voting  and  exercising  the  rights  of 
citizenship  is  ample,  on  the  authorities  referred  to  in  tho 
original  brief.  The  land  office  has  uniformly  regarded 
such  evidence  as  competent  and  sufficient 

Jones  vs.  So.  Pac.  By.  Co.,  19  L.  D.  270  j 
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So.  Pac.  By.  Co.  vs.  Brown,  9  L.  D.  173; 
Wm.  Heley,  6  L.  D.  631. 

2.  Since  the  law  denying  to  one  the  right  to  enter  a 
homestead  who  is  the  owner  of  160  acres  of  land  was 
not  passed  until  1891,  it  can  scarcely  be  regarded  as 
important  in  the  determination  of  the  question  as  to 
whether  the  land  in  suit  was  in  1882  occupied  by  a  bona 
fide  homestead  settler.  In  considering  whether  Lemline 
was  then  a  qualified  homesteader,  it  is  immaterial  how 
much  land  he  owned. 

A  further  complete  and  sufficient  answer  to  this  oLjec- 
tion  will  appear  hereafter. 

3.  The  claim  of  abandonment  in  1889  when  he  s»>ld 
to  Trodick  has  been  considered  above. 

These  objections  show  how  the  appellee  Northern 
Pacific  Railway  Company  persists  in  its  view  that  it  is 
the  conditions  which  happened  to  exist  in  1891,  after 
the  survey  was  made,  and  not  the  conditions  prevailing 
in  1882,  when  the  map  of  definite  location  was  filed,  that 
are  controlling. 

As  a  sort  of  make- weight  idea,  not  of  sufficient  import- 
ance in  the  mind  of  counsel  to  entitle  it  to  a  heading,  it 
is  suggested,  at  page  20,  that  it  is  not  shown  that  the 
appellant  is  not  the  owner  of  160  acres  of  land. 

This  is  the  first  time  the  circumstance  appears  to  have 
been  adverted  to  in  the  litigation.  The  record  is  silent 
on  the  subject.  There  is  no  question  about  the  fact.  The 
Commissioner  rejected  his  application  to  enter  for  no 
such  reason.  The  appellees  made  no  answer  that  the 
appellant  was  not  entitled  to  the  land  because  lie  was 
already  the  owner  of  160  acres  of  land,  or  because  he  was 
such  at  the  time  he  applied  to  enter,  or  that  his  appli- 
cation was  rightly  rejected  for  that  reason. 
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The  record  being  altogether  silent  upon  the  subject,  it 
becomes  a  question  as  to  whether  non-ownership  of  160 
acres  of  land  must  be  pleaded  and  proved  by  appellant 
or  whether  the  appellees  must  aver  such  a  condition  in 
order  to  defeat  the  action. 

By  well  established  rules  of  pleading  it  was  not  :ucuni» 
bent  on  the  appellant  to  plead  this  negative. 

Section  2289  of  the  Revised  Statutes,  as  amended  by 
the  Act  of  1891,  reads  as  follows: 

"Every  person  who  is  the  head  of  a  family,  or  who 
has  arrived  at  the  age  of  twenty-one  years,  and  is  a 
citizen  of  the  United  States,  or  who  has  filed  his  declara* 
tion  of  intention  to  become  such,  as  required  by  the 
naturalization  laws,  shall  be  entitled  to  enter  one-quarter 
section,  or  a  less  quantity,  of  unappropriated  public 
lands,  to  be  located  in  a  body  in  conformity  to  the  legal 
subdivisions  of  the  public  lands;  but  no  person  who  is 
the  proprietor  of  more  than  one  hundred  and  sixty  acres 
of  land  in  any  State  or  Territory,  shall  acquire  any  r'ght 
under  the  homestead  law.  And  every  person  owning  and 
residing  on  land  may,  under  the  provisions  of  this  section, 
enter  other  land  lying  contiguous  to  his  land,  which  shall 
not,  with  the  land  so  already  owned  and  occupied,  exceed 
in  the  aggregate  one  hundred  and  sixty  acres.** 

It  will  be  observed  that  the  qualifications  of  a  home- 
steader are  set  out  in  the  earlier  part  of  the  section,  and 
then  a  proviso  is  inserted  denying  to  any  one  the  right 
to  enter  a  homestead  who  is  the  owner  of  more  than 
160  acres  of  land  in  any  state  or  territory. 

The  question  as  to  when  one  pleading  rights  under  a 
statute  must  negative  the  existence  of  conditions 
expressed  in  a  proviso  under  which  the  right  can  not 
be  asserted  has  been  often  considered.    It  has  usnallv 
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presented  itself  in  connection  with  criminal  statutes,  but 
the  principles  are  equally  applicable  in  civil  actions 
asserting  rights  founded  on  statutes. 

United  States  vs.  Cook,  17  Wall.  168, 
is  a  leading  case. 

In  that  case  Mr.  Justice  Clifford,  speaking  for  the 
court,  says: 

**  Where  the  exception  itself  is  incorporated  in  the 
general  clause,  as  is  supposed  in  the  alternative  rule 
there  laid  down,  then  it  is  correct  to  say,  whether 
speaking  of  a  statute  or  private  contract,  that  unless  the 
exception  in  the  general  clause  is  negatived  in  pleading 
the  clause,  no  offense,  or  no  cause  of  action,  will  appear 
in  the  indictment  or  declaration  when  compared  with  the 
statute  or  contract;  but  when  the  exception  or  proviso 
is  in  a  subsequent  substantive  clause,  the  case  contem- 
plated in  the  enacting  or  general  clause  may  be  fully 
stated  without  negativing  the  exception  or  proviso,  as 
a  prima  facie  case  is  stated,  and  it  is  for  the  party  for 
whom  matter  of  excuse  is  furnished  by  the  statute  or 
contract  to  bring  it  forward  in  his  defense. 

**  Commentators  and  judges  have  sometimes  been  led 
into  error  by  supposing  that  the  words  *  enacting  clause,* 
as  frequently  employed,  mean  the  section  of  the  statute 
defining  the  offense,  as  contradistinguished  from  a  sub- 
sequent section  in  the  same  statute,  which  is  a  misappre- 
hension of  the  term,  as  the  only  real  question  in  the 
case  is,  whether  the  exception  is  so  incorporated  with 
the  substance  of  the  clause  defining  the  offense  as  to 
constitute  a  material  part  of  the  description  of  the  acts, 
omission,  or  other  ingredients  which  constitute  the 
offense.  Such  an  offense  must  be  accurately  and  clearly 
described,  and  if  the  exception  is  so  incorporated  with 
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the  clause  describing  the  offense  that  it  becomes  in  fact 
a  part  of  the  description,  then  it  cannot  be  omitted  in 
the  pleading;  but  if  it  is  not  so  incorporated  with  the 
clause  defining  the  offense  as  to  become  a  material  part 
of  the  definition  of  the  offense,  then  it  is  matter  of 
defense  and  must  be  shown  by  the  other  party,  though 
it  be  in  the  same  section  or  even  in  the  succeeding 
sentence.  2  Lead.  Cr.  Cas.,  2d  Ed.,  12;  Vavasour  v. 
Ormrod,  9  Dowl.  &  Ryl.,  599;  Spiers  v.  Parker,  1  T.  B., 
141;  Com.  v.  Bean,  14  Gray,  53;  1  Stark.  Cr.  PL,  246. 

"Few  better  guides  upon  the  general  subject  can  be 
found  than  tlie  one  given  at  a  very  early  period,  by 
Treby,  Ch.  J.,  in  Jones  v.  Axon,  1  Ld.  Raym.,  120,  in 
which  he  said,  the  difference  is,  that  where  an  exception 
is  incorporated  in  the  body  of  the  clause,  he  who  pleads 
the  clause  ought  also  to  plead  the  exception;  but  when 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  after- 
wards follows  a  proviso  which  is  against  him,  he  shall 
plead  the  clause  and  leave  it  to  the  adversary  to  show 
the  proviso;  which  is  substantially  the  same  rule  in  both 
its  branches  as  that  given  at  a  much  more  recent  period 
in  the  case  of  Steel  v.  Smith,  which  received  the  unani- 
mous concurrence  of  the  judges  of  the  court  by  which 
it  was  promulgated." 

The  entire  applicability  of  this  language  to  the  solution 
of  the  problem  before  us  will  be  apparent  when  Sectian 
2290,  E.  S.  U.  S.,  as  amended  by  the  act  of  1891,  is 
considered.  The  preceding  section  having  defined  the 
homestead  right,  this  one  sets  out  the  contents  of  the 
affidavit  which  the  applicant  must  file  to  assert  the  right. 

He  must  make  affidavit  of  his  qualification  to  enter, 
reciting  the  facts  as  required  by  Section  2289,  but  not 
a  word  is  said  in  the  affidavit  required,  the  substance  of 
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wliich  in  detail  is  set  out,  about  his  not  owning  more 
than  160  acres  of  land  in  any  state  or  territory. 

The  principles  announced  in  United  States  vs.  Cook 
were  applied  in  a  civil  action  in 

Miller  vs.  Shields,  8  L.  R.  A.  406, 
in  the  opinion  in  which  numerous  cases  are  referred  to 
showing  the  generality  of  its  application. 

The  Court  of  Appeals  of  the  State  of  New  York  was 
guided  by  the  same  rule  of  pleading  in  an  action  brought 
to  recover  of  certain  stockholders  of  a  corporation  a 
liability  imposed  upon  them  by  statute. 

The  case  of 

Bowell  vs.  Janvrin,  151  N.  Y.  60, 
is  particularly  pertinent  because  the  exception  or  proviso 
came  into  the  statute  by  amendment. 

The  works  on  pleading  in  civil  cases  announce  the  rule 
substantially  as  declared  by  the  Supreme  Court  in  the 
case  of  U.  S.  vs.  Cook. 

Bliss  on  Code  Pleading,  (3d  Ed.)  202; 
Shipman's  Common  Law  Pleading,  229. 

Many  other  conditions  besides  the  appellant's  land 
wealth,  if  he  were  so  encumbered,  would  operate  to  deny 
to  him  the  right  to  make  a  homestead  entry.  If  he  had 
ever  made  a  filing  before,  he  could  not  make  a  valid  new 
one  unless  his  right  was  restored. 

In  view  of  the  provisions  of  Section  2290,  he  would 
mot  be  entitled  to  the  land  if  he  had  made  any  agree- 
ment to  transfer  it  or  if  he  intended  it  should  be  for  the 
benefit  of  some  one  other  than  himself. 

Under  another  provision  of  the  statute— the  Act  of 
August  30, 1890—  no  single  individual  is  entitled  to  enter 
more  than  three  hundred  and  twenty  acres  of  public 
!an(f  in  the  aggregate. 
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If  the  appellant  had  prior  to  the  time  he  applied  to 
enter  the  land  in  question  and  after  1890  acquired  three 
hundred  and  twenty  acres  of  public  land  under  the  desert 
land  act,  he  could  not  make  a  valid  homestead  filing. 

But  it  surely  can  not  be  maintained  that  he  must 
negative  in  his  bill  the  existence  of  all  possible  conditions 
under  which,  if  existing,  he  would  be  denied  a  homestead 
entry.  If  such  a  state  of  facts  existed,  the  appellees 
should  have  pleaded  and  proved  it. 


But  it  is  said  that  the  appellant  is  guilty  of  such  laches 
as  ought  to  operate  to  deny  him  relief,  both  l>efore  and 
after  he  tendered  his  filing  in  1896. 

It  has  been  shown,  it  is  believed,  that  his  rights  were 
in  no  way  prejudiced  by  any  delay  in  tendering  his  iiling, 
no  intervening  claim  having  accrued.  As  to  delay  after 
the  Commissioner's  ruling,  it  is  enough  to  say  that  the 
present  suit  could  not  be  maintained  until  after  the  patent 
issued.  It  was  issued  in  January,  1903,  and  this  suit  was 
begun  in  March,  1904.   The  case  of 

Bogan  vs.  Edinburgh  L.  &  M.  Co.,  63  Fed.  192, 
is  a  complete  answer  to  the  claim  of  laches. 

In  that  ease  it  appeared  that  one  Irwin  filed  on  the 
land  January  6, 1881,  and  made  proof  December  21, 1881. 
He  was  an  alien  when  he  filed,  but  declared  his  intention 
before  making  proof  and  received  his  final  certificate. 
He  then  mortgaged  the  land  to  the  Edinburgh  Company. 
November  20,  1882,  the  Commissioner  canceled  his  entry 
on  the  ground  that  it  was  void  because  of  his  alienage, 
at  the  time  he  filed.  Then  one  Bogan  entered  the  land 
as  a  homestead  and  it  was  patented  to  him  September 
17,  1890.  In  1892  the  Company  foreclosed,  bought 
in     the     property     and     in     1893     brought     suit     to 
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hmre  the  patentee  declared  trustee  in  its  be- 
hsklf,  on  the  ground  that  the  Commissioner  erred 
as  a  matter  of  law  in  canceling  Irwin's  entry.  The  court 
liehl  that  his  alienage  at  the  time  of  his  filing  was  of 
■o  consequence  and  that  his  right  to  the  land  was  perfect 
whem  he  declared  his  intention  before  making  proof. 

II  was  urged  that  the  complainant  was  guilty  of  laches^ 
bat  the  Circuit  Court  of  Appeals,  speaking  through  Judge 
Sanborn,  disposed  of  the  contention,  as  follows : 

**The  doctrine  of  laches  has  no  just  application  to  this 
cage.  It  is  applied,  by  analogy,  to  the  statute  of  limita- 
tions, to  promote,  not  to  defeat,  justice.  It  was  not  until 
November  17,  1890,  that  the  patent  to  this  land  was 
issued,  and  this  suit  could  not  have  been  maintained 
before  that  date.  It  was  brought  April  8,  1893.  This 
ought  not  to  be  held  to  be  a  fatal  delay,  especially  in 
view  of  the  fact  that  the  time  limited  by  the  statutes  of 
North  Dakota  for  the  recovery  of  real  proi)erty  is  20 
years.    Comp.  Laws  Dak.  1887,  Sec.  4837." 

The  obvious  rule  that  a  suit  to  have  a  patentee  declared 
a  tmstee  can  not  be  maintained  until  the  patent  issues 
has  been  declared  in  manv  cases. 

Until  then  the  whole  subject  as  to  who  should  get  the 
land  is  reposed  for  determination  in  the  land  depart- 
ment 

It  may  at  the  eleventh  hour  or  at  the  last  minute  of 
the  eleventh  hour  conclude  that  its  former  rulings  were 
unsound  and  issue  the  patent  to  the  party  rightfully 
entitled  to  it.  But  in  any  event  the  court  will  not  take 
from  it  the  determination  of  the  question  as  to  which 
of  the  parties  is  entitled  to  the  patent  until  its  jurisdic- 
tion ceases  by  the  issuance  of  the  patent. 
Forbes  vs.  Driscoll,  31  N.  W.  633; 
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United  States  vg.  Sohnrz,  102  IT.  S.  167; 

Knight  vs.  Association,  142  U.  S.  161 ; 

Michigan  L.  &  L.  Co.  vs.  Bnst^  168  U.  S.  589; 

Love  vs.  Flahive,  205  U.  S.  195; 

17  Ency.  of  PI.  &  Pr.,  128129. 
In  connection  with  the  claim  of  ladies  moition  is  made 
of  the  fact  that  no  appeal  was  taken  from  the  ruling  of 
the  Commissioner  rejecting  appellant's  application  to  the 
Secretary.  It  is  not  claimed  that  this  operates  as  a  bar 
to  recovery,  but  is  mentioned  as  a  fact  that,  witii  tiie 
other  considerations  adverted  to,  ought  to  impel  the 
court  to  apply  the  doctrine  of  laches. 

Of  course  an  appeal  to  the  Secretary  is  not  an  essential 
pre-requisite  to  the  maintenance  of  the  action.  The 
action  of  the  Commissioner  unappealed  from  is  the  action 
of  the  Secretary.  The  latter  performs  his  functions  as 
to  the  disposition  of  the  public  lands  through  the  Com- 
missioner. 

The  rules  give  the  right  of  appeal  from  the  action  of 
the  Secretary  through  the  Commissioner  to  the  Secretary 
in  person.  But  there  is  no  obligation  to  appeal.  There 
was  no  appeal  in  the  Bogan  case. 

Cunningham  vs.  Ashby,  14  How.  377; 

Garland  vs.  Wynn,  20  How.  6; 

State  of  Arkansas  vs.  Lytle,  22  How.  193;  and 

Lindsey  vs.  Hawes,  2  Black.  554, 
were  all  cases  in  which  the  land  oflfice  ruling  complained 
of  was  made  by  some  officer  inferior  in  rank,  to  the 
Secretary. 

Besides  it  would  have  been  idle  to  appeal  to  the  Secre- 
tary, as  he  gave  to  the  Colbum  case  the  same  force  and 
o£fect  as  did  the  Commissioner. 

N.  P.  B.  B.  Co.  vs.  AUen,  27  L.  D.  286; 


74 


—18— 

Central  Pacific  R.  B.  Co.  vs.  Hunsaker,  27  L.  D. 

297. 


The  argranent  made  in  the  brief,  that  "if  the  mle  for 
which  connsel  contend  is  correct,  there  is  not  a  patent 
ever  issued  to  ihe  Nortiiem  Pacific  Railroad  Company 
that  may  not  be  overthrown  on  a  mere  oral  showing  that 
on  the  date  when  the  map  of  definite  location  was  filed, 
A.  or  B.  was  in  possession  of  the  land  covered  by  the 
patent,  *  intending  to  enter  it  as  a  homestead,'  and  that 
he  died  next  day,"  (Brief  of  Appellee,  pages  15  and  16) 
is  very  much  narrowed  in  the  oral  presentation  of  the 
case. 

In  the  first  place  all  tracts  are  cut  oat  which  were 
surveyed  before  the  filing  of  the  map  of  definite  location. 
It  was  recognized  that  counsel  for  api^ellant  did  not  and 
could  not  contend  that  patents  for  such  tracts  were  void 
if  there  was  no  land  office  record  at  the  time  of  filing  the 
map  of  definite  location. 

Next,  that  even  if  tliere  were  a  land  office  record,  raider 
tlie  decisions  in  Tarpey.vs.  Madsen  and  N.  P.  vs.  De 
Ijaoey,  and  the  time  had  expired  wh«i,  under  the  statute, 
the  next  succeeding  step  in  the  land  office  must  be  taken, 
before  the  map  of  definite  location  was  filed,  the  pat^it 
was  nnassailable. 

Hiird,  that  the  patent  is  valid  in  an  action  at  law, 
«v«i  though  it  should  api>ear  beyond  question  that  the 
land  was  occupied  by  a  bona  fide  homestead  settler  at  the 
time  of  the  filing  of  the  map  of  definite  location. 

Hm  determination  of  the  question  as  to  whether  it  was 
9»  oorapied  or  was  not  so  oeeopied  %jra|MiBed  by  ^ke  law 
in  the  land  depaftm^it  anil  Hi  deliiMlMil  m 
9%et!pk  in  cmnaa  of  f  im«d  «r  ^^^^^SSBmrnmrnml^if'^^^^'^^  ^^ 
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law. 

It  has  beta  expressly  held  that,  notwithManding  the 
dedsioQ  in  the  Dunineyer  case  and  in  Whitney  ts.  Taylor 
and  many  others,  a  patent  to  a  railroad  oompany  for  land 
whidi  the  facts  showed  were  excepted  from  the  grant 
15  twt  void,  will  sustain  the  title  of  the  railroad  company 
in  an  action  at  law,  and  enable  it  to  transfer  good  title 
to  a  bona  fide  purchaser.    The  decision  in 

United  States  vs.  Winona  &  St  P.  B.  Co.,  67  Fed. 
948, 
hy  the  Circuit  Court  of  Appeals  for  the  Eighth  Circ^l, 
is  to  this  effect 

Finally  the  patent  is  unimpeachable  even  in  equity, 
except  at  the  suit  of  some  one  to  whom  the  patent  ought 
to  have  been  issued  instead  of  to  the  railroad  company. 
If,  at  the  time  of  its  issuance,  there  is  no  one  who  han 
then  placed  himself  in  a  position  to  demand  the  patent, 
no  private  individual  can  be  heard  even  in  an  equity  suit 
to  say  that  it  is  void. 

In  the  oral  argument  counsel  for  the  appellees  recog- 
nized that  counsel  for  appellant  took  no  such  position  as 
the  brief  asserts  and  made  no  eontention  from  which  the 
conclusions  therein  said  to  follow  would  ensue. 

The  only  danger  the  railroad  company  is  in  after 
it  gets  the  patent  is  such  as  flows  from  a  suit  in  equity 
by  one  vhose  right  to  the  land  had  become  fixed  before 
the  }>atent  was  issued  and  to  whom  it  ou^t  to  have  gone. 
Certainly  it  ought  not  to  complain  of  sudi  a  risk.  Every 
other  patentee  of  the  government  takes  the  same  risi. 
AMiy  should  the  courts  be  dosed  to  one  asserting  such 
a  right  against  the  Xortiiem  Pacific  Railway  Comi)anyf 
Why  malce  any  distinetion  as  to  it!  Why  should  it  be 
|MMiiiiiJ4wl  to  keep  what  was  given  to  it  by  mistake  and 
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what  under  the  law  belongs  to  another? 

If  it  has  not  yet  obtained  a  patent  for  the  land,  what 
mle  more  just  than  that  the  land  department,  before  it 
issues  it,  should  inquire,  hear  and  determine  on  oral 
evidence  or  any  relevant  evidence  whether  the  land  was 
or  was  not  "free  from  pre-emption  or  other  claims  or 
rights,"  or  whether  it  was  or  was  not  occupied  by  home- 
stead settlers  at  the  time  of  the  filing  of  the  map  of 
definite  location? 


In  the  statement  of  the  position  of  counsel  for  appellant 
above,  the  brief  of  appellees  assumes,  for  the  purpose 
of  exhibiting  the  supposed  weakness  of  the  position 
attacked,  that  the  proof  showed  (presumably  before  the 
land  office  on  the  application  for  the  patent  or  in  such 
action  as  this)  the  occupancy  of  the  tract  by  a  bona  fide 
homestead  settler  who  died  the  next  day  after  the  map 
of  route  was  filed.  In  the  oral  argument  the  case 
was  put  of  the  occupant  abandoning  the  jlaind 
the  day  after.  Let  us  assume,  on  the  other 
hand,  that  after  continuing  his  residence  on  the 
land,  improving  it  yearly  by  his  labor  from  July  6,  1882, 
to  the  day  before  the  plats  of  the  survey  were  filed  in 
1891,  he  died  on  that  day.  Of  course  the  right  of  the 
railroad  company  to  the  land  is  just  exactly  the  same  as 
though  he  died  at  any  intervening  time,  say  near  the 
middle  of  the  period,  or  as  did  Lemline  in  1889. 

If  a  man  did  abandon  the  land  on  the  7th  day  of  July, 
1882,  that  fact  would  be  a  most  persuasive  circumstance 
leading  to  the  conclusion  tiiat  he  had  no  purpose  on  the 
6th  to  enter  the  land  as  a  homestead.  But  if  m  aasnme 
the  case  of  indubitable  proof  that  lie  was  cm  tte  6tli 
occupying  tlie  land  in  good  faith,  inteodliig  to  mtefTIhe 
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land  when  surveyed,  the  fact  that  he  abandoned  it  on  the 
7th  would  be  unimportant.  And  certainly  it  would  be 
unimportant  that  he  died  on  the  7th. 

The  appellee  Northern  Pacific  Railway  Company  has 
no  right  to  this  land  and  it  ought  not  to  be  permitted 
to  withhold  from  the  aged  appellant,  to  whom  under 
the  law  and  in  justice  it  belongs. 

WALSH  &  NOLAN, 
Solicitors   for  Appellant 
T.  J.  WALSH, 

Counsel  for  Appellant. 
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Doited  States  Circoit  Court  of  A|rpeals 

FOR  THE  NINTH  CIRCUIT. 
No.   1563. 

JOHN  TRODICK, 

Appellant, 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation,  and  ALBION  McDONALD 
and  AGNES  AUCHARD,  as  Administratrix  with 
the  Will  Annexed  of  David  Auchard,  Deceased, 

Appellees. 


SUPPLEMENTAL  BRIEF  OF  NORTHERN 
PACIFIC  RAILWAY  COMPANY. 

When  advised  of  the  setting  of  this  cause  for  argu- 
ment the  writer  hereof,  who  represented  the  Railway 
Company  on  the  argument  in  the  court  below,  realiz- 
ing that  it  would  not  be  possible  to  prepare,  print 
and  forward  to  San  Francisco  a  direct  answer  to  what- 
ever brief  should  be  prepared  on  behalf  of  appellant 
within  seven  days  after  that  brief  should  be  served  on 
associate  counsel  in  Helena  and  forwarded  to  St, 
Paul,  thought  it  necessary  to  print  and  forward  the 
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brief  on  behalf  of  appellees  in  advance  and  in  antici- 
pation of  the  receipt  of  appellant's  brief.  According- 
ly the  brief  submitted  to  Judge  Hunt  in  the  court  be- 
low was  printed  word  for  word  as  it  was  filed  there, 
excepting  only  such  verbal  changes  as  were  occasioned 
by  the  fact  that  it  was  addressed  to  a  different  court, 
and  forwarded  to  San  Francisco  for  filing.  It  would 
have  been  more  satisfactory,  of  course,  if  we  could 
have  seen  appellant's  brief  before  preparing  ours ;  but 
the  brief  submitted  below  sufficiently  stated  the  sub- 
stantive propositions  on  which  we  relied  and  we  were 
content  to  rest  upon  it. 

On  the  argument  of  the  cause  at  San  Francisco, 
counsel  for  appellant  announced  a  purpose  of  filing 
a  brief  in  reply  to  ours.  The  occasion  for  his  doing 
so  was  not  apparent  because,  as  stated,  our  brief  was 
the  same  brief  that  had  been  filed  below ;  it  had  been 
thoroughly  examined  by  him;  and  his  own  original 
brief,  as  the  court  will  see  on  examination,  is  through- 
out devoted  to  a  refutation  of  the  argument  advanced 
in  it.  But  we  could  see  no  reason  to  oppose  his  mak- 
ing any  further  reply  he  thought  it  necessary  to  make, 
and  so  we  made  no  objection  to  the  giving  of  that 
permission  which  the  silence  of  the  court  on  hearing 
his  suggestion  presumably  accorded  to  him. 

The  so  called  "reply  brief  of  appellant"  has  just 
been  received.  That  it  is  not  a  reply  brief  in  any  true 
sense  is  apparent  upon  the  slightest  inspection  of  it. 
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From  beginning  to  end  it  is  devoted  to  a  reargument 
and  a  re-enforcement  by  the  citation  of  new  authori- 
ties of  the  propositions  advanced  in  his  original  brief, 
to  restating  and  amplifying  the  points  made  by  him 
on  the  oral  argument,  and  to  analyzing  and  combating 
the  oral  argument  made  on  behalf  of  appellees.  It 
would  argue  indifference  to  the  decision  which  this 
court  shall  render  if  we  were  to  submit  in  silence  to 
what  we  conceive  to  be  a  plain  attempt,  under  the 
guise  of  a  reply  brief,  to  reargue  and  fortify  his  case. 
We  therefore  take  this  occasion  to  make  our  own  po- 
sition clear,  and  incidentally  to  answer  the  new  ar- 
guments now  advanced  by  him. 

I.  We  have  insisted  (Appellees'  Brief,  pp.  19-20) 
that  appellant's  failure  to  show  that  he  was  not  the 
owner  of  160  acres  of  land  was  fatal  to  his  case. 
Referring  to  this,  counsel  in  his  reply  brief  says  (page 
10)  : 

"As  a  sort  of  make-weight  idea,  not  of  suffi- 
cient importance  in  the  mind  of  counsel  to  entitle 
it  to  a  heading,  it  is  suggested,  at  page  20,  that  it 
is  not  shown  that  the  appellant  is  not  the  owner 
of  160  acres  of  land. 

''This  is  the  first  time  the  circumstance  appears 
to  have  been  adverted  to  in  the  litigation.  The 
record  is  silent  on  the  subject.  There  is  no  ques- 
tion about  the  fact.  The  Commissioner  rejected 
his  application  to  enter  for  no  such  reason.  The 
appellees  made  no  answer  that  the  appellant  was 
not  entitled  to  the  land  because  he  was  already 
the  owner  of  160  acres  of  land,  or  because  he  was 
such  at  the  time  he  applied  to  enter,  or  that  his 
application  was  rightly  rejected  for  that  reason." 
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The  criticism  as  to  the  manner  in  which  the  point  is 
made  by  us  may  be  dismissed  without  comment.  We 
are  content  that  the  a>urt  should  judge,  from  what 
we  have  said  on  pages  19  and  20  of  our  original  brief, 
of  the  sincerity  and  earnestness  with  which  the  point 
is  made.  But  counsel  proceeds  to  assert  that  *'this 
is  the  first  time  the  circumstance  appears  to  have  been 
adverted  to  in  the  litigation"  The  assertion  is  untrue. 
As  said  above,  our  brief  in  this  court  is  identical  with 
our  brief  in  the  court  below ;  and  all  that  we  have  said 
in  it  upon  the  point  in  question  was  said  word  for 
word  in  the  brief  submitted  to  Judge  Hunt  in  the  court 
below.  The  same  point  was  fully  developed  upon  the 
oral  argument  before  Judge  Hunt.  It  is  difficult  to 
understand  how  counsel  can  be  unaware  of  this  fact, 
for,  as  already  stated,  he  had  read  our  brief  in  the 
court  below  before  he  prepared  his  own,  and  the  only 
excuse  for  this  gross  error  of  fact  is  that  it  is  due  to 
the  same  kind  of  oversight  which  prompted  him  on 
the  oral  argument  of  the  case  to  deny  that  the  point 
had  been  made  at  all  until  his  attention  was  directly 
called  to  it. 

Counsel  says  that  there  is  no  question  about  the 
fact  of  appellant's  ownership  or  non-ownership  of  160 
acres  of  land.  There  is  the  same  question  that  always 
exists  concerning  a  fact  which  a  party  must  prove  in 
order  to  prevail  and  which  he  utterly  fails  to  prove. 
His  omission  to  prove  it  was  pointedly  called  to  his 
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attention  in  the  court  below  at  a  time  when  had  evi- 
dence been  adducible  to  establish  the  fact  it  is  prob- 
able  that  the  court  would  have  allowed  him  to  open 
his  case  and  prove  it.  No  such  proof  was  oflFered 
and  it  must  therefore  be  assumed  that  it  was  impos- 
sible to  adduce  it.  But  whether  possible  or  not  it  is 
certain  that  the  evidence  was  not  offered,  and  under 
well  established  principles  of  law  the  omission  to  prove 
it  is  fatal  to  his  case. 

It  is  quite  unnecessary  to  follow  counsel  through 
his  labored  argument  drawn  from  an  assumed  analogy 
with  criminal  statutes  as  to  what  it  is  necessary  to 
plead  in  cases  of  this  character,  because  the  decisions 
of  the  Supreme  Court  are  too  plain.  As  stated  in 
Sparks  V.  Pierce,  cited  in  our  original  brief,  "it  must 
afHrniatwely  appear  that  the  claimant  is  entitled"  to 
the  land  before  he  can  prevail  in  an  action  of  this  kind. 
Waiving  all  question  as  to  the  pleading,  the  failure 
to  make  it  appear  by  the  evidence  is  enough  to  defeat 
the  claim.  This  court  has  so  frequently  followed  the 
cases  cited  upon  this  point  that  further  argument  upon 
it  can  hardly  be  necessary. 

Savage  v.  Worsham,  66  Fed.  Rep.  852 ; 
California  Red  Wood  Co.  v.  Litle,  79  Fed.  Rep. 

854; 
American  Mortg.  Co.  v.  Hopper  et  ai,  64  Fed. 
Rep.  553. 


et 


It  is  said  the  Commissioner  did  not  reject  appellant's 
Application  upon  this  ground.  Certainly  not  because 
the  Commissioner  never  got  that  far.  The  grounds 
upon  which  his  rejection  was'  based  were  deemed  by 
him  sufficient. 

It  is  said  that  Section  2290  R.  S.  U.  S.  sets  out 
the  contents  of  the  affidavit  which  the  homestead  ap- 
plicant must  file;  and  that  not  a  word  is  said  in  the 
affidavit  required  by  that  section  about  the  applicant's 
not  owning  more  than  160  acres  of  land.  But  Section 
2290  does  not  profess  to  set  out  in  detail  all  that  the 
affidavit  of  the  homestead  applicant  must  contain. 
Nothing  is  said  in  Section  2290  about  the  applicant 
being  a  citizen  of  the  United  States  or  having  declared 
his  intention  to  become  such.  Would  counsel  con- 
tend that  an  applicant  could  enter  land  as  a  homestead 
without  making  it  appear  by  his  affidavit  that  he  was 
a  citizen  of  the  United  States?  Argument  of  this 
question  is  foreclosed  by  the  rulings  of  the  Land  De- 
partment. We  append  to  this  brief  a  copy  of  the  form 
of  affidavit  which,  by  the  rules  of  the  Commissioner 
of  the  General  Land  Office  as  contained  in  the  circular 
of  January  25,  1904,  page  275,  the  applicant  is  re- 
quired to  make;  and  it  will  be  observed  that  at  the 
very  head  and  front  of  this  affidavit  there  must  appear 
the  statement  that  the  applicant  is  not  the  proprietor 
of  more  than  160  acres  of  land  in  any  state  or  terri- 
tory. 
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In  an  action  of  this  kind  the  complainant  must  show 
to  the  court,  in  order  by  virtue  of  his  rights  under  the 
homestead  law  to  get  the  title  from  an  individual  in 
whom  it  stands,  precisely  what  he  must  show  to  the 
Government  in  order  to  get  the  title  from  the  Govern- 
ment by  virtue  of  his  rights  under  that  law.  He  is 
a  suitor  in  a  court  of  equity.  He  is  asking  for  equita- 
ble relief.  Principles  as  old  as  equity  jurisprudence 
require  that  he  shall  fully  and  fairly  state  his  case  and 
prove  it.  One  who  neglects  or  fails  to  show  non-own- 
ership of  i6o  acres  of  land  is  certainly  not  entitled  un- 
der  the  homestead  law  to  patent  from  the  Govern- 
ment ;  and  by  no  process  of  legerdemain  can  his  rights 
be  increased  or  the  establishment  of  them  facilitated 
merely  because  he  is  asserting  them  in  a  court  instead 
of  before  the  Land  Department. 

The  absurdity  of  relieving  him  from  the  burden  of 
supplying  this  affinnative  proof  is  well  illustrated  by 
the  suggestion  contained  in  counsel's  reply  brief,  page 
15,  as  to  how  the  fact  should  be  developed  and  estab- 
lished. "If  such  a  state  of  facts  existed,"  he  says, 
"the  appellees  should  have  pleaded  and  proved  if." 
How  can  the  appellees  possibly  know  anything  about 
it?  Must  the  Railway  Company,  whenever  it  is 
brought  into  a  court  of  equity  to  defend  the  title  which 
the  Government  has  given  to  it  against  one  claiming 
to  be  equitably  entitled  to  it,  conduct  an  independent 
investigation   to  ascertain   whether  the  complainajit 
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really  possesses  the  qualifications  to  enter  the  land? 
To  ask  such  a  question  is  to  answer  it.  The  facts  are 
in  the  possession  of  the  complainant  and  as  stated  by 
this  court  in  American  Mortg.  Co.  v.  Hopper,  supra, 
the  burden  is  upon  him  to  establish  them. 

It  is  said  that  conditions  other  than  non-ownership 
of  1 60  acres  of  land  would  operate  to  deny  to  com- 
plainant the  right  to  make  a  homestead  entry.  Very 
true;  and  if  appellant  has  not  shown  that  these  condi- 
tions have  been  fully  met,  it  is  certain  that  his  failure 
to  do  so  defeats  his  right  to  recover  in  this  suit.  No 
stress  has  been  laid  upon  the  other  conditions  because 
of  evidence  which  leaves  the  question  debatable  as  to 
whether  or  not  he  has  actually  met  them ;  but  that  he 
has  not  shown  non-ownership  of  160  acres  of  land  is 
indisputable.  Moreover,  the  affirmative  evidence  which 
the  record  contains  (pp.  166-169,  173)  of  the  use  by 
appellant  of  the  premises  in  question  for  saloon  and 
other  business  purposes  is  probably  of  itself  sufficient 
to  destroy  any  homestead  rights  he  might  otherwise 
possess. 

6  Land  Decisions,  332 ; 
ID  Land  Decisions,  649. 

2.  Counsel  cites  the  case  of  Northern  Pacific  Ry. 
Co.  V.  McCormick,  94  Fed.  Rep.  932,  as  supporting 
his  contention  that  occupancy  in  good  faith  may  be 
shown  by  oral  testimony  whether  entry  in  the  Land 
Office  has  been  made  by  the  occupant  within  the  pre- 


scribed  period  of  three  months  or  not.  But  the  de- 
cision in  the  McCormick  case  is  in  strict  accord  with 
the  construction  which  as  we  contend  the  decision  in 
the  Nelson  case  must  bear.  In  the  McCormick  case, 
as  in  the  Nelson  case,  the  person  who  was  in  posses- 
sion of  the  unsurveyed  land  when  the  map  of  definite 
location  was  filed  made  his  entry  within  the  time  pre- 
scribed by  law  after  the  completion  of  the  survey.  This 
point  is  brought  out  by  Judge  Morrow  in  the  decision 
where  in  distinguishing  the  Colbum  case  he  says,  "The 
facts  in  that  case  did  not  require  the  court  to  deter- 
mine the  effect  of  a  settlement  upon  public  land  by  a 
qualified  settler,  followed  by  a  pre-emption  entry  wfV/i- 
/;;  the  time  prescribed  by  law." 

3.  The  grant  of  July  2.  1864,  was  a  grant  in  prae- 
scnti.  Upon  the  identification  by  survey  of  the  sec- 
tions granted  and  the  filing  of  the  map  of  definite  loca- 
tion the  legal  title  vested  in  the  Railway  Company. 
Patents,  though  instruments  of  further  assurance,  are 
not  necessary  to  the  completeness  of  that  title,  and  an 
action  of  ejectment  could  be  maintained  by  the  Rail- 
way Company  though  no  patent  had  been  issued.  Dcs* 
crct  Salt  Co.  v.  Tarpey,  142  U.  S.  251.  The  lands 
were  granted  in  aid  of  the  railroad  enterprise  and  it 
was  contemplated  that  the  Railway  Company  should 
be  able  to  use  the  proceeds  derived  from  their  sale 
long  before  the  actual  issuance  of  patents  by  the  I-and 
Department.    As  stated  by  the  Supreme  Court  of  the 
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United  States  in  Tarpey  v.  Madsen,  178  U.  S.  227 
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'Surely  Congress  in  making  a  grant  to  a  rail- 
road company  intended  that  it  should  be  of  pres- 
ent force,  and  of  force  with  reasonable  certainty. 
It  meant  a  substantial  present  donation  of  some- 
thing which  the  railroad  company  could  at  once 
use,  and  use  with  knowledge  of  that  which  it  had 
received.  It  cannot  be  supposed  that  Congress 
contemplated  that,  as  in  this  case,  a  score  of  years 
after  the  line  of  definite  location  had  been  fixed 
and  made  a  matter  of  record,  some  one  should 
take  possession  of  a  tract  apparently  granted,  and 
defeat  the  company's  record  title  by  oral  testi- 
mony, that  at  the  time  of  the  filing  of  the  map 
of  definite  location  there  was  an  actual  though 
departed  occupant  of  the  tract,  and  therefore  that 
the  title  to  it  never  passed." 

When  the  case  of  Barden  v.  Northern  Pacific  Ry. 
Co.,  154  U.  S.  288,  came  before  the  Supreme  Court 
in  1894,  it  was  recognized  that  the  principles  there  laid 
down  would  create  a  doubt  as  to  the  validity  of  the 
Railway  Company's-  title  until  such  time  as  a  patent 
amounting  to  an  adjudication  that  the  land  was  non- 
mlneral  should  issue;  and  in  consequence  of  that  de- 
cision and  of  the  intimation  contained  in  it  that  legis- 
lation should  be  enacted  providing  for  a  definite  as- 
certainment of  the  character  of  the  lands  within  the 
grant,  the  act  of  Congress  of  February  26,  1895  (28 
Stotutes  at  Large,  p.  682),  was  enacted.  That  act 
provided  for  the  examination  and  classification  of  these 
lands  for  the  very  purpose  of  removing  whatever 
doubt  should  exist  previous  to  the  issuance  of  patent 
as  to  where  the  title  lay  and  to  enable  the  railroad 
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company  to  convey  a  perfectly  valid  title  to  lands  classi- 
fied as  non-mineral  even  tfaough  patent  should  not  as 
yet  have  issued  to  it 

The  principle  laid  down  in  the  Barden  case  was  ap- 
plied to  the  question  whether  lands  were  excepted  from 
the  grant  by  reason  of  their  physical  character.  That 
question  could  be  resolved  by  actual  examination  of 
the  lands;  and  could  be  resolved  as  well  at  one  time 
'%s  at  another.  But  when,  two  years  later,  in  the  case 
of  Northern  Pacific  Ry.  Co.  v.  Colbum,  164  U.  S.  383, 
the  question  arose  whether  lands  were  excepted  from 
the  grant  because  of  their  occupancy  by  bona  fide  set- 
tlers there  was  no  thought  on  the  part  of  the  Supreme 
Court  of  applying  for  the  determination  of  this  ques- 
tion the  principle  which  it  had  laid  down  for  the  de- 
termination of  the  question  of  the  physical  character 
of  the  lands.  Had  the  principle  for  which  counsel  is 
here  contending  appealed  to  it,  it  certainly  would  have 
been  laid  down.  The  Barden  case  had  been  decided 
only  two  years  before.  Ytt  by  its  unanhnous  deci- 
sion the  court  in  the  Colbum  case  adhered  to  the  prin- 
ciple which  it  had  so  many  times  previously  announced 
that  the  good  faith  of  the  homesteader  or  other  occu- 
pant must  be  attested  of  record  in  order  to  except  the 
land  from  grant. 

And  this  principle  has  never  been  departed  from. 
The  Nelson  case  and  the  decision  of  this  court  in 
Railway  Co.  v.  McCormick,  supra,  are  in  strict  accord 
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with  it.  Both  hold  that  the  occupancy  in  good  faith 
of  unsurveyed  land  within  an  odd  numbered  section  at 
the  time  of  filing  of  the  map  of  definite  location  will 
except  such  occupied  land  from  the  grant;  but  cer- 
tainly nothing  is  said  in  either  of  them  to  indicate 
that  the  court  has  departed  from  the  principle  that 
this  good  faith  must  be  attested  by  an  entry  within  the 
time  required  by  law. 

Every  decision  cited  by  counsel  for  appellant  either > 
in  his  original  brief  or  in  his  reply  brief  is  a  case  in 
which  the  good  faith  of  the  claimant  was  so  attested. 

Nor  is  it  in  the  slightest  degree  inconsistent  or 
illogical,  nor  does  it  work  any  hardship  on  the  occu- 
pant to  apply  this  rule.  It  certainly  is  no  hardship 
to  hold  the  occupant  to  that  same  diligence  which  he 
must  exercise  as  against  other  claimants,  and  it  cer- 
tainly is  no  more  illogical  to  say  that  the  time  when 
the  railroad  company  shall  definitely  know  what  lands 
belong  to  it  shall  be  fixed  at  ninety  days  from  the  date 
of  filing  of  the  plat  of  sulVey  than  it  is  to  say  that  this 
time  shall  be  fixed  as  the  date  of  the  issuance  of  the 
patent.  On  counsel's  own  contention  where  lands  were 
unsurveyed  when  the  map  of  definite  location  was 
filed  the  question  what  lands  actually  passed  to  the 
Railroad  Company  must  remain  suspended  until  it  shall 
have  been  resolved  by  the  issuance  of  a  patent;  and 
it  is  no  more  illogical  to  say  that  this  question  shall 
be  resolved  at  one  time  and  in  one  way  than  it  is  to 
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say  that  it  shall  be  resolved  at  a  later  time  and  in  a 
different  way;  and  the  purposes  underlying  the  grant 
require  that  the  question  shall  be  promptly  resolved. 

It  is  said  that  if  the  Railway  Company  at  any  time 
between  the  filing  of  the  map  of  definite  location  and 
the  death  of  Lammlein  sought  to  eject  him  it  must 
have  failed  in  the  action.  It  is  a  sufficient  answer  to 
this  argument  to  say  that  while  the  land  was  unsur- 
veyed  it  would  have  been  impossible  for  the  Railway 
Company  to  maintain  ejectment  or  any  other  action 
at  law.  Northern  Pacific  Ry.  Co.  v.  Hussey,  6i  Pac. 
235;  United  States  v.  Montana  Lbr.  Co.,  196  U.  S. 
573.  While  the  lands  were  unsurveyed  and  until  the 
odd  numbered  sections  were  defined  they  were  within 
the  jurisdiction  of  the  Land  Department ;  Humbird  v. 
Avery,  195  U.  S.  480 ;  and  though  in  accordance  with 
the  decision  of  this  court  in  Northern  Pacific  Ry.  Co. 
V.  Hussey,  sufra,  the  Railway  Company  could  main- 
tain an  equitable  action  to  enjoin  waste  the  courts 
would  be  powerless  to  say  in  an  action  at  law  who 
was  entitled  to  possession  of  them. 

It  is  said  that  the  principles  contended  for  by  us 
would  result  in  defeating  the  right  of  every  bona  fide 
homestead  settler  who  was  in  actual  possession  of  un- 
surveyed lands  when  the  map  of  definite  location  was 
filed  and  who  died  before  the  completion  of  the  sur- 
vey. But  this  is  not  so.  Under  Section  2291  R.  S. 
U.  S.  the  widow  or  heirs  of  such  a  settler  could,  of 
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course,  prove  up  within  the  same  time  after  the  com- 
pletion of  the  survey  that  the  law  gives  to  the  settler 
himself.  And  so  if — ^to  take  the  case  supposed  by 
counsel  on  page  20  of  his  reply  brief — Lammlein  had 
continued  to  occupy  the  premises  until  the  day  before 
the  plats  were  filed  in  1891  and  had  then  died,  his 
widow  or  his  heirs  would,  of  course,  have  had  an  un- 
doubted right  to  prove  up  the  claim  for  a  period  of 
ninety  days  thereafter.  But  if  previous  to  his  death 
he  had  bargained  away  such  possessory  rights  as  he 
had  in  it,  it  is  surely  unjust  and  unreasonable  to  hold 
that  the  land  is  excepted  from  the  grant  by  reason  of 
its  occupation  in  good  faith  with  an  intention  to  enter 
ivhen  survey  should  have  been  completed,  in  the  face 
of  evidence  absolutely  disqualifying  the  occupant  as 
an  entryman  and  conclusively  negativing  any  inten- 
tion to  enter.  34  Land  Decisions,  46. 
Respectfully  submitted, 
WM.  WALLACE,  JR., 
CHARLES  DONNELLY, 
Solicitors  for  Northern  Pacific  Railway  Co. 

APPENDIX. 

(4-063) 

HOMESTEAD  AFFIDAVIT. 

U.  S.  Land  Office  at , 

,  19 

I, ,  of , 

having  filed  my  application.  No ,  for  an 

entry  under   Section   2289,   Revised    Statutes  of  the 
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United  States,  do  solemnly  swear  that  I  am  not  the 
proprietor  of  tnore  than  one  hundred  and  sixty  acres 
of  land  in  any  State  or  Territory;  that  I  am  (b) 
;  that  my  application  is  honest- 
ly and  in  good  faith  made  for  the  purpose  of  actual 
settlement  and  cultivation,  and  not  for  the  benefit  of 
any  other  person,  persons,  or  corporation,  and  that 
I  will  faithfully  and  honestiy  endeavor  to  comply  with 
all  requirements  of  law  as  to  settlement,  residence, 
and  cultivation  necessary  to  acquire  title  to  the  land 
applied  for ;  that  I  am  not  acting  as  agent  of  any  per- 
son, corporation,  or  syndicate  in  making  such  entry, 
nor  in  collusion  with  any  person,  corporation,  or  S)m- 
dicate  to  give  them  the  benefit  of  the  land  entered,  or 
any  part  thereof,  or  the  timber  thereon ;  that  I  do  not 
apply  to  enter  the  same  for  the  purpose  of  specula- 
tion, but  in  good  faith  to  obtain  a  home  for  myself, 
and  that  I  have  not  directly  or  indirectly  made,  and 
will  not  make,  any  agreement  or  contract  in  any  way 
or  manner,  with  any  person  or  persons,  corporation  or 
syndicate  whatsoever,  by  which  the  title  which  I 
might  acquire  from  the  Government  of  the  United 
States  should  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  myself;  and  further,  that  since 
August  30,  1890,  I  have  not  acquired  title  to,  nor  am 
I  now  claiming  under  any  of  the  agricultural  (Miblic 
land  laws,  an  amount  of  land  which,  together  with  the 
land  now  applied  for,  will  exceed  in  the  agg^^^ate 

three  hundred  and  twenty  acres,  except 

and  that  I  have  not  heretofore  made  any  entry  under 

the  homestead  laws  except 

(Sign  plainly  with  full  Christian  name.) 

Sworn  to  and  subscribed  before  me  this 

day  of ,  19 ,  at  my  office  at 

,  in County, 


(b)  Herfe  insert  statement  that  affiant  is  a  citizen 
of  the  United  States,  or  that  he  has  filed  his  declara- 
tion of  intention  to  become  such,  and  that  he  is  the 
head  of  a  family,  or  is  over  twenty-one  years  of  age, 
as'  the  case  may  be.  It  should  be  stated  whether  ap- 
plicant is  native  born  or  not,  and  if  not,  a  certified 
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copy  of  his  certificate  of  naturalization,  or  declaration 
of  intention,  as  the  case  may  be,  must  be  furnished. 
(See  circular  of  Land  Department  of  January  25, 

1904.) 
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SoiiraDe  GoDt  of  Ok  DkHM  Saks 


(x:tober  term,  1910. 

No.  117. 


NORTHERN  PACIFIC  RAILWAY  COMPANY. 
ALBION  McDonald  and  AGNES  AUCHARD, 
as  Administratrix  with  the  Will  Annexed  of 
DAVID  AUCHARD,  Deceased, 


JOHN  TRODICK, 

Appdlee, 


STATEMENT  OF  FACTS. 

This  is  an  sqypeal  from  a  decree  of  the  Circiut  Court 
of  Appeals  for  the  Ninth  Circuit  in  a  suit  in  equity 
brought  by  the  appellee  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Montana.  In  that 
suit  appellee  sought  to  have  it  decreed  that  he  was 
rightfully  entitled,  under  the  homestead  laws,  to  the 
southeast  quarter  of  section  thirty-five,  township  fif- 
teen north,  range  four  west,  in  the  state  of  Montana, 
and  that  the  patent  title  given  by  the  government  to  the 
Northern  Pacific  Railway  Company  and  by  that  com- 
pany transferred  to  its  co-defendants^  should  be  held 
in  trust  for  him.    The  Circuit  Court,  Judge  Hunt  sit- 
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ling,  denied  the  relief  sought  and  dismissed  the  bill. 
The  Court  of  Appeals,  in  an  opinion  written  by  Judge 
Ross  and  concurred  in  by  Judge  Gilbert,  reversed  the 
decree  of  the  Circuit  Court,  Judge  Morrow  dissenting. 
From  the  decree  of  reversal,  this  appeal  is  taken. 

There  is  no  dispute  as  to  the  facts  and  they  are  as 
follows : 

July  7,  1864,  the  Northern  Pacific  Railroad  Com- 
pany was  incorporated  by  act  of  Congress  (13  Stat, 
at  L.  365).  The  third  section  of  that  act  (omitting 
immaterial  clauses  at  the  end  thereof)  reads  as  follows: 

"That  there  be,  and  hereby  is,  granted  to  the 
'Northern  Pacific  Railroad  Company,'  its  succes- 
sors and  assigns,  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad  and  telegraph  line 
to  the  Pacific  coast,  and  to  secure  the  safe  and 
speedy  transportation  of  the  mails,  troops,  muni- 
tions of  war,  and  public  stores,  over  the  route  of 
said  line  of  railway,  every  alternate  section  of 
public  land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  twenty  alternate  sections 
per  mile,  on  each  side  of  said  railroad  line,  as  said 
company  may  adopt,  through  the  territories  of 
the  United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  through  any  state,  cmd  whenever  on 
the  line  thereof,  the  United  States  have  full  title, 
not  reserved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  preemption,  or  other  claims 
or  rights,  at  the  time  the  line  of  said  road  is  defi- 
nitely fixed,  and  a  plat  thereof  fjiiled  in  the  office 
of  the  commissioner  of  the  general  land-c^ce; 
and  whenever,  prior  to  said  time  [of  definite  lo- 
cation], any  of  said  sections  or  parts  of  sections 
shall  have  been  granted,  sold,  reserved,  occupied 
by  homestead  settlers,  or  preempted,  or  otherwise 
disposed  of,  other  lands  shall  be  selected  by  said 
company  in  lieu  thereof,  under  the  direction  of 
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the  Secretary  of  the  Interior,  in  alternate  sections, 
and  designated  by  odd  numbers,  not  more  than 
ten  miles  beyond  the  limits  of  said  alternate  sec- 
tions." 

Compliance  with  certain  conditions  was  by  other 
sections  of  the  act  made  necessary  to  the  enjoyment 
of  the  above  grant;  but  it  appears  affirmatively  from 
the  bill  of  complaint  that  these  conditions  were  com- 
plied with. 

July  6,  1882,  the  railroad  company  filed  with  the 
Commissioner  of  the  General  Land  Office  its  map  of 
definite  location  of  its  line  of  railway  coterminous 
with  and  less  than  forty  miles  from  the  land  here  in 
controversy.  All  parties  concede  that  this  land  is  not 
mineral  and  that  when  the  map  of  definite  location  was 
filed  the  United  States  had  "full  title"  to  it.  At  that 
time  one  Martin  Lammlein  was  living  upon  it  and  he 
continued  to  live  there  until  his  death,  which  occurred 
in  August,  1889  (Tr.  p.  531),  not  in  1891,  as  the 
Court  of  Aj^als  erroneously  states  (Tr.  j^.  554, 
558 ) .  During  all  of  this  time  the  land  was  unsurveyed. 
Before  Lammlein's  death,  appellee  purchased  or  agreed 
to  purchase  from  him  the  improvements  upon  the  land, 
and  has  since  resided  upon  it. 

The  land  was  surveyed  in  189 1  and  the  township 
plat  of  survey  embracing  it  was  filed  in  the  local  land 
office  August  10,  1891.  No  attempt  was  made  by  any- 
one to  enter  it  until  January  10,  1896,  when  ap- 
pellee applied  to  make  a  homestead  entry.  His  ap- 
plication was  refused  upon  the  ground  that  the  land 
belonged  to  the  railroad  company  under  its  grant.  He 
appealed  to  the  Commissioner  of  the  General  Land 
Office  who  affirmed  the  action  of  the  local  officers  May 
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26,  1896,  without  prejudice,  however,  to  appellee's 
right  to  apply  for  a  rehearing  to  determine  the  status 
of  the  land  July  6,  1882.  He  applied  for  a  rehearing 
August  10,  1896.  A  rehearing  was  had  and  upon  the 
testinK)ny  adduced  the  Commissioner  of  the  General 
Land  Office,  on  December  24,  1898,  decided  that  the 
land  belonged  to  the  railroad  company.  November 
30,  1896,  the  railroad  company  contracted  to  sell  the 
land  to  David  Auchard  and  on  March  3,  1899,  it  con- 
veyed it  to  him  by  warranty  deed.  (Tr.  p.  33.) 
January  10,  1903,  patent  was  issued  to  the  defendant 
Northern  Pacific  Railway  Company  as  successor  to 
the  Northern  Pacific  Railroarf  Company. 


SPECIFICATION  OF  ERRORS. 
I. 
The  court  erred  in  holding  that  Lammlein's  occupa- 
tion, unaccompanied  by  any  entry,  either  during  his 
lifetime  or  within  ninety  days  after  the  filing  of  the  plat 
of  survey,  operated  to  except  the  land  from  the  grant. 

II. 
The  court  erred  in  not  holding  that  Lammlein*s 
sale  of  his  rights  established  conclusively  that  his  oc- 
cupancy was  not  bona  fide. 

III. 
The  court  erred  in  holding  that  appellee  was  entitled 
to  the  land. 

IV. 
The  court  erred  in  not  affirming  the  decree  dismis- 
sing the  bill. 
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ARGUMENT. 
I. 

The  question  upon  which  the  case  was  decided,  both 
in  the  Circuit  Court  and  in  the  Court  of  Appeals  turns 
on  the  decision  of  this  Court  in  Nelson  v.  Northern 
Pacific  Railway  Company,  i88  U.  S.  io8.  That  case, 
like  the  case  at  bar,  deaH  with  lands  lying  within  the 
primary  limits  of  the  grant  to  the  Northern  Pacific 
Railroad  Company;  and  in  that  case,  as  in  the  case 
at  bar,  the  land  involved  was  unsurveyed  when  the 
map  of  definite  location  was  filed.  The  plaintiff 
Nelson  occupied  it  at  that  time ;  hut  as  soon  as  the  land 
was  surveyed  (and  we  ask  the  court  to  note  the  stress 
which,  throughout  the  opinion,  Mr.  Justice  Harlan 
places  upon  this  fact).  Nelson  at  once  attempted  to 
enter  it.  The  act  of  May  14,  1880,  cited  and  relied  on 
by  Mr.  Justice  Harlan  in  the  opinion,  gives  the  home- 
steader ninety  days  after  the  completion  of  the  survey 
in  which  to  make  his  entry,  and  zvithin  this  period 
Nelson  entered,  or  applied  to  enter  the  land  in  question. 

This  is  the  vital  distinction  between  the  Nelson  case 
and  the  case  at  bar.  In  the  Nelson  case  there  was  of, 
record  in  the  land  office,  within  the  period  allowed  to 
all  homestead  settlers  in  which  to -make  their  entries, 
an  application  to  enter  the  land  in  question,  and  the 
good  faith  of  the  occupant  of  the  land  had  been  at- 
tested of  rtcord.  In  the  case  at  bar  no  entry  what- 
soever was  made  by  Lammlein,  and  his  occupancy, 
which  is  relied  on  to  except  the  land  from  the  grant, 
had  by  his  own  act  in  selling  to  appellee  been  affirm- 
atively shown  to  be  without  intention  to  enter  under 
the  homestead  law. 
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Previous  to  the  decision  in  the  Nelson  case,  it  had 
been  held  in  Northern  Pacific  Railroad  Company  v. 
Colburn,  164  U.  S.  383,  that  occupancy  of  an  odd- 
numbered  section  of  land  within  the  place  limits  of  a 
railroad  gn^nt,  did  not  except  it  from  the  grant  unless 
the  occupant  had  manifested  his  good  faith  by  an  entry 
in  the  local  land  office.  In  his  dissenting  opinion  in 
the  Nelson  case,  Mr.  Justice  Brewer  insists  that  the 
rule  thus  laid  down  was  meant  to  apply  to  all  cases 
of  occupancy  whether  of  surveyed  or  unsurveyed  land ; 
but  Mr.  Justice  Harlan  writing  the  opinion  of  the 
majority  distinguishes  the  Colburn  case  from  the  Nelson 
case  by  pointing  out  that  in  the  Colburn  case  the  land 
was  sur\'eyed  and  the  occupant  could  have  entered  it, 
and  his  failure  to  enter  it  was  conclusive  evidence  of 
a  lack  of  good  faith ;  whereas,  in  the  Nelson  case,  the 
land  was  unsurveyed  at  the  time  of  filing  the  map  of 
definite  location,  and  therefore  the  occupant  could  not 
enter  it  at  that  time.  But  the  point  is  (and,  as  said 
above,  Mr.  Justice  Harlan  himself  lays  special  stress 
upon  and  italicizes  the  fact),  that  Nelson  did  seek  to 
enter  the  land  promptly  on  the  completion  of  the  sur- 
vey, and  thus  got  his  claim  of  record  within  the  time 
allowed  by  the  act  of  May  14.  1880  for  doing  so. 

Counsel  for  appellee  contends,  however,  and  the 
Court  of  Appeals  has  lield,  that  the  circumstance  thus 
adverted  to  as  distinguishing  the  Nelson  case  was  but 
an  incident  of  that  case  and  not  at  all  vital  to  it ;  that 
as  to  lands  unsurveyed  when  map  of  definite  location 
is  filed,  the  state  of  the  record  then  or  at  any  subse- 
quent time  is  utterly  beside  the  question:  that  if  at  the 
time  of  definite  location,  there  is  present  upon  the  land 
a  qualified  settler  intending  to  enter  it  when  surveved. 
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the  land  is  ipso  facto  taken  out  of  the  grant ;  and  that 
even  though  the  settler  may  abandon  it  the  day  after 
definite  location,  even  though  he  may  (as  in  the  case  at 
bar  he  did)  actually  disqualify  himself  to  enter  it  by 
selling  his  rights  in  it  in  violation  of  a  statute  forbid- 
ding that  very  thing  (Sec.  2290,  R.  S.  as  amended  by 
act  of  March  3,  1891,  26  Statutes  at  Large,  1095)  the 
fact  that  he  had  settled  upon  it  and  the  fact  that  he  in- 
tended to  enter  it  may  be  established  by  oral  evidence, 
by  anyone,  at  any  time  before  the  issuance  of  patent  to 
the  railroad  company. 

To  sustain  this  contention  the  court  must  disregard 
the  purpose  for  which  the  act  of  1864  was  passed  and 
a  long  line  of  decisions  in  which  it  has  been  construed. 
The  grant  to  the  Northern  Pacific  Railroad  Company, 
like  all  other  Pacific  Railroad  grants,  was  made  in  aid 
of  the  railroad  enterprise :  and  it  was  contemplated  that 
the  company  should  be  able  to  sell  the  lands  granted 
and  to  use  the  proceeds  from  their  sale  long  before  the 
actual  issuance  of  patents.  Accordingly  it  was  held  at 
an  early  date  that  the  grant  was  in  pracsenti;  that  upon 
filing  map  of  definite  location  title  attached  as  of  the 
date  of  the  grant  to  the  specific  lands  granted  within 
the  place  limits;  that  patents,  though  instruments  of 
further  assurance,  were  not  necessary  to  the  complete- 
ness of  that  title;  and  that  ejectment  could  be  main- 
tained by  the  railroad  company,  if  the  lands  had  been 
identified  by  survey,  even  though  no  patent  had  issued. 
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As  was  said  by  this  court  in  Tarpey  v.  Madsen,  178 
U.  S.  227, 

"Congress  in  making  a  grant  to  a  railroad  com- 
pany intended  that  it  should  be  of  present  force, 
and  of  force  with  reasonable  certainty.  It  meant 
a  substantial  present  donation  of  something  which 
the  railroad  company  could  at  once  use,  and  use 
with  knowledge  of  that  which  it  had  received." 

Such  being  the  purpose  of  the  grant,  it  was  import- 
ant to  know  in  advance  of  the  issuance  of  patents  (  for 
these  might  be  delayed,  and  in  fact  have  been  delayed 
many  years)  exactly  which  of  the  odd  numbered  sec- 
tions came  under  the  grant  and  which  of  them  were 
excepted  from  it;  and  this  court  early  laid  down  the 
rule,  from  which  it  has  never  swerved,  that  the  ques- 
tion whether  an  odd  numbered  section  within  primary 
limits  had  passed  to  the  railroad  company  or  had  been 
excepted  from  the  grant  by  reason  of  a  homestead  or 
other  claim  upon  it  must  be  determined  by  the  records 
of  the  Land  Department  and  that  only  by  an  entrv'  of 
record  in  that  department  could  the  good  faith  of  the 
claimants  be  manifested. 

Thus  in  Lansdale  v.  Daniels,  100  U.  S.  113,  116,  it 
was  said  that  "such  a  notice  of  claim  or  declaratory 
statement  is  indispensably  necessary  to  give  the  claim- 
ant any  standing  as  a  pre-emptor,  the  rule  being  that 
his  settlement  alone  is  not  sufficient  for  that  purpose." 

In  Kafisas  Pacific  R.  R.  Co.  i\  Dunmeyer,  113  U.  S. 
629.  644,  the  court,  speaking  of  the  kind  of  occupancy 
necessary  to  except  land  from  a  railroad  grant,  said : 

"Of  all  the  words  in  the  English  language,  this 
word  attached  was  probably  the  best  that  could 


have  been  used.  It  did  not  mean  mere  settlement, 
residence,  or  cultivation  of  the  land,  but  it  meant 
a  proceeding  in  the  proper  land  office,  by  which 
the  inchoate  rif;ht  to  tlw  land  was  initiated.  It 
meant  that  by  such  a  proceeding  a  right  of  home- 
stead had  fastened  to  that  land,  which  could  ripen 
into  a  perfect  title  by  future  residence  and  culti- 
vatioa" 

In  Whitney  v.  Taylor,  158  U.  S.  85,  94,  the  court 
said: 

"But  it  is  also  true  that  settlement  alone  with- 
out a  declaratory  statemem  creates  no  preemption 
right.  'Such  a  notice  of  claim  or  declaratory 
statement  is  indispensably  necessary  to  give  tbe 
claimant  any  standing  as  a  preemptor,  the  rule 
being  that  his  settlement  alone  is  not  sufficient  for 
that  purpose.'  Lonsdale  v.  Daniels,  100  U.  S. 
1 13,  1 16.  And  the  acceptance  of  such  dedaratory 
statement  and  noting  the  same  on  the  boc^  of  the 
local  land  office  is  the  c^cial  recognition  of  the 
preemption  claim." 

In  Northern  Pacific  R.  R  .Co.  v.  Colbum,  164  U.  S. 
383,  386,  the  court  said : 

**If  it  be  true,  as  matter  of  law,  that  mere  oc- 
cupation or  cultivation  of  the  premises  at  the  time 
of  the  filing  of  the  map  of  definite  location,  unac- 
companied by  any  filing  of  a  claim  in  the  land 
office  then  or  thereafter,  excludes  the  tract  f r<mi 
the  operation  of  the  land  grant,  die  decision  of  the 
Supreme  Court  of  Montana  was  right  But 
frequent  decisions  of  this  a>urt  have  been  to  the 
effect  that  no  preemption  or  homestead  daun  at- 
taches to  a  tract  tmtil  an  entry  in  the  local  land 
office." 

In  Tarpey  v.  Madsen,  17S  U.  S.  216,  the  holding 
of  the  court  is  expressed  in  die  following  paragra{^ 
from  the  syllabus : 
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"A  pn^r  interpretation  of  the  acts  of  Con- 
gress making  railroad  grants  like  the  one  in  this 
case  requires  that  the  relative  rights  of  the  com- 
pany and  an  individual  entryman  must  be  deter- 
mined, not  by  the  act  of  the  company,  in  itself  fix- 
ing definitely  the  line  of  its  road,  or  by  the  mere  oc- 
cupancy of  the  individual,  but  by  record  evidence, 
on  the  one  part  the  filing  of  the  map  in  the  office 
of  the  Secretary  of  the  Interior,  and,  on  the  other, 
the  declaration  or  entry  in  the  local  land  c^ce/' 

And  in  United  States  v.  C.  M.  &  St.  P.  Ry.  Co.,  de- 
cided at  this  term,  the  court,  dealing  with  a  grant 
similar  to  this,  where  it  was  stipulated  that  "none  of 
the  lands  described  in  the  bill  of  complaint  had  been 
covered  by  any  homestead  entry,  pre-emption,  declara- 
tory statement  or  warrant  location  or  other  existing 
claims  of  record  in  the  office  of  the  Commissioner  of 
the  General  Land  Office'*  said : 

"If  this  were  the  whole  case,  then,  beyond  all 
question,  the  law  would  be  in  favor  of  the  rail- 
way company;  for  the  grant  of  1864  was  one  in 
praesenti  for  the  purposes  therein  mentioned,  and 
according  to  the  settled  doctrines  of  this  court, 
the  beneficiary  of  the  grant  was  entitled  to  the 
lands  granted  in  place  limits  which  had  not  been 
af^Fopriated  or  reserved  by  the  United  States  for 
any  purpose  or  to  which  a  homestead  or  pre- 
emption right  had  not  attached  prior  to  the  definite 
location  of  the  road  proposed  to  be  aided." 

The  act  of  May  14,  1880  (21  Statutes  at  L.  141) 
did  not  change  the  rule  which  these  cases  lay  down. 
Indeed  most  of  them  were  decided  after  that  law  be- 
came effective.  That  act  simply  gave  to  the  home- 
steader the  same  period  of  grace  previously  enjoyed 
by  the  preemptor  within  which  to  make  his  entry; 
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and  indisputably  if  such  an  entry  had  been  made  by 
Lammlein  or  by  his  heirs  within  three  months  after 
the  plat  of  survey  was  filed,  the  railroad  company 
would  have  lost  its  right  to  the  land.  But  when  that 
period  had  expired,  the  land  was  in  the  same  category 
with  every  other  odd  numbered  section  within  primary 
limits  to  which  no  right  had  been  asserted  of  record 
within  the  time  allowed  by  law.  It  belonged  to  the 
railroad  company  and  assuredly  that  company  was  not 
obliged  to  wait  twelve  years  until  patent  should  be 
issued  before  it  could  convey  a  good  title  to  it. 

The  case  of  Water  &  Mining  Company  v.  Bugbey, 
96  U.  S.  165,  is  exactly  in  point.  That  case  involved 
a  controversy  between  a  settler  on  the  one  hand  and  a 
water  and  mining  company  on  the  other  over  title  to 
a  tract  of  land  in  California.  In  185 1,  the  company, 
apparently  without  authority  of  law,  commenced  the 
construction  of  a  canal  upon  the  unoccupied  and  un- 
surveyed  public  lands  of  the  United  States  within  that 
state  for  the  purpose  of  supplying  water  to  miners.  The 
canal  was  completed  at  large  expense  in  April,  1853, 
and  it  covered  the  premises  in  controversy.  By  die  act 
of  March  3,  1853  (10  Statutes  at  L.  244)  G>ngress 
granted  sections  16  and  36  to  the  State  of  California 
for  school  purposes,  the  act  providing  "that  where  any 
settlement  by  the  erection  of  a  dwelling  house  or  the 
cultivation  of  any  portion  of  the  land  shall  be  made 
on  the  sixteenth  and  thirty-sixth  sections  before  the 
same  shall  be  surveyed,  other  land  shall  be  selected  by 
the  proper  authorities  of  the  state  in  lieu  thereof.** 
The  land  in  question  was  a  part  of  section  16.  It  was 
surveyed  in  May,  1866,  and  the  plats  were  filed  June 
16,  1866.    At  that  time  Bugbey  was  an  actual  settler 
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Upon  it  and  had  thereon  a  dwelling  house  and  agri- 
cultural and  other  improvements.  But  he  filed  no 
claim  to  it  ziitkim  the  time  allowed  by  the  preemption 
o^  homestead  laivs.  On  the  contrary,  he  dealt  wiA  it 
as  being  the  property  of  the  state  and  on  April  22,  1867, 
purchased  it  from  the  state.  On  July  26,  1866,  Con- 
gress passed  an  act  recognizing  the  rights  and  confirm- 
ing the  title  of  those  who  had  ccmsi^eted  canals  across 
public  lands  for  mining  purposes.  The  mining  com- 
pany was  within  the  provisions  of  this  act  and  its 
rights  were  superior  to  those  of  Bugb^r,  the  settler, 
if  at  the  time  of  its  passage  the  United  States  had  title 
to  the  lands.  Rugfoey  asserted  that  at  that  time  title 
had  passed  to  the  State  of  California,  and  that  there- 
fore Congress  was  powerless  to  grant  or  to  confirm  the 
mining  company's  rights  in  it;  the  mining  company 
asserted  that  title  had  not  passed  to  the  states  because 
at  the  time  of  survey  there  was  a  "settlement*'  upon  it ; 
and  thb  was  the  one  question  in  the  case. 

The  court  will  observe  how  exact  is  the  parallel  here 
with  the  case  at  bar.  From  the  gram  to  the  state  of 
Calif omia  there  were  excepted  lands  upon  which  there 
was  "any  settlement."  just  as  from  the  gram  to  the 
Northern  Pacific  Railroad  Company  there  were  except- 
ed lands  "occupied  by  homestead  settlers."  And  if  the 
mere  physical  presence  upon  the  land  of  the  "settle- 
ment" in  the  one  case  or  of  the  "homestead  settler" 
in  the  other,  as  facts  to  be  established  by  oral  testi- 
mony, had  been  all  that  was  required  to  give  rise  to  the 
exception  and  take  the  land  out  of  the  grant,  the  min- 
ing company  must  have  prevailed,  because  there  was 
indisputably  a  seftkment  upon  the  land  when  the  sur- 
v^  was  completed.     But  the  settler  in  that  case,  as 
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Lammlein  in  this  case,  made  no  entry  within  the  time 
allowed  by  law  for  doing  so;  and  having  failed  to  do 
so,  he  is  said  by  the  court  to  have  abandoned  it — ^just 
as  Lammlein  in  a  more  emphatic  way  abandoned  his 
claim  when  he  sold  whatever  rights  he  had  in  it  to 
the  appellee.  And  the  court  held  that  because  the  set- 
tler failed  to  assert  his  claim  to  it,  the  title  passed  to 
the  state,  saying: 

"As  against  all  the  world,  except  the  pre- 
emption settler,  the  title  of  the  United  States 
passed  to  the  State  upon  the  completion  of  the  sur- 
veys; and  if  the  settler  failed  to  assert  his  claim, 
or  to  make  it  good,  the  rights  of  the  State  became 
absolute.  *  *  *  Xhe  settler,  however,  was 
under  no  obligation  to  assert  his  claim,  and  he 
having  abandoned  it.  the  title  of  the  State  became 
absolute  as  of  May  /p,  1866,  when  the  surz'cys 
were  completed.  The  case  stands,  therefore,  as 
it  at  that  date  the  United  States  had  parted  with 
all  interest  in  and  control  over  the  porperty.  As 
the  act  of  July  26  was  not  passed  until  after  that 
time,  it  follows  that  it  could  not  operate  upon  this 
land  in  favor  of  the  company." 

It  is  not  possible  to  distinguish  these  two  cases. 
The  question  whether  title  passed  to  the  State  of  Cali- 
fornia in  the  Bugbey  case  depended  upon  the  con- 
dition of  the  land  at  date  of  suney,  just  as  in  this  case 
the  question  whether  the  land  passed  to  the  railroad 
company  depended  upon  its  condition  at  date  of 
definite  location.  If  there  was  a  settlement  upon  the 
land  at  date  of  survey,  the  land  was  excepted  from 
the  grant  to  California.  If  there  was  a  homestead 
settler  upon  the  land  at  definite  location,  the  land  was 
excepted  from  the  grant  to  the  railroad  company.    As 
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a  matter  of  actual,  physical  fact  there  was  a  settle- 
ment upon  the  land  in  the  Bugbey  case  at  date  of  sur- 
vey, and  as  a  matter  af  actual,  physical  fact  there  was 
a  settler  upon  the  land  involved  in  this  case  at 
date  of  definite  location.  But  because  of  the  failure  of 
the  settler  in  the  Bugbey  case  to  follow  up  his  settle- 
ment by  entry  in  the  land  office  within  the  time  re- 
quired by  law,  it  was  held  that  the  title  became  absolute 
in  the  state  as  of  date  of  survey  and  that  Congress 
lost  all  control  over  it.  Clearly  by  the  same  reason- 
ing upon  failure  to  make  entry  in  the  present  case 
the  title  of  the  railroad  company  became  absolute. 

The  case  of  Buxton  v.  Trover,  130  U.  S.  232,  is 
likewise  in  point.  In  that  case  it  appeared  that  cer- 
tain lands  in  California  had  been  occupied  by  one 
Oscar  Traver  from  1870  until  his  death  in  1877. 
During  all  this  time  these  lands  were  unsun^eyed. 
Thereafter  they  were  surveyed  and  the  township  plat 
was  filed  July  i,  1879;  and  Hattie  L.  Traver,  the 
widow  of  the  occupant,  made  preemption  declaratory 
statement  in  her  own  right  and  obtained  patent  to 
the  lands.  The  suit  was  brought  by  two  daughters 
of  the  patentee,  who  alleged  that  they,  with  the  paten- 
tee, were  the  only  heirs  of  Oscar  Traver,  the  original 
ocaipant,  and  that  under  Section  2269  of  the  Revised 
Statutes  the  patent  obtained  by  the  widow  accrued  to 
the  benefit  of  the  heirs.  But  the  court,  speaking  unan- 
imously through  Mr.  Justice  Field,  said  : 

"A  settlement  upon  the  public  lands  in  advance 
of  the  public  surveys  is  allowed  to  parties  who 
in  good  faith  intend,  when  the  surveys  are  made 
and  returned  to  the  local  land  office,  to  apply  for 
their  purchase.     If.  li'ithin  a  specified  time  after 
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the  surveys,  and  the  return  of  the  township  plat, 
the  settler  takes  certain  steps,  that  is,  files  a  de- 
claratory statement,  such  as  is  required  when  the 
surveys  have  preceded  settlement,  and  performs 
certain  other  acts  prescribed  by  law,  he  acquires 
for  the  first  time  a  right  of  preemption  to  the 
land,  that  is,  a  right  to  purchase  it  in  preference 
to  others.  Until  then  he  has  no  estate  in  the  land 
which  he  can  devise  by  will,  or  which,  in  case  of 
his  death,  will  pass  to  his  heirs  at  law.  He  has 
been  permitted  by  the  government  to  occupy  a 
certain  portion  of  the  public  lands  and  therefore 
is  not  a  trespasser,  on  his  statement  that  when 
the  property  is  open  to  sale  he  intends  to  take  the 
steps  prescribed  by  law  to  purchase  it;  in  which 
case  he  is  to  have  the  preference  over  others  in 
purchasing,  that  is,  the  right  to  preempt  it.  The 
United  States  make  no  promise  to  sell  him  the  land, 
nor  do  they  enter  into  any  contract  with  him  upon 
the  subject.  Tliey  simply  say  to  him — if  you 
wish  to  settle  upon  a  portion  of  the  public  lands, 
and  purchase  the  title,  you  can  occupy  any  unsur- 
veyed  lands  which  are  vacant  and  hav^e  not  been 
reserved  from  sale ;  and,  when  the  public  surveys 
are  made  and  returned,  the  land  not  having  been 
in  the  meantime  withdrawn  from  sale,  you  can 
acquire,  hy  pursuing  certain  steps,  the  right  to 
purchase  them.  If  those  steps  are  from  any 
cause  not  taken,  the  proffer  of  the  government  has 
not  been  accepted,  and  a  title  in  the  occupant  is 
not  even  initiated.  The  title  to  the  land  remains 
unaffected,  and  subfect  to  the  control  and  disposi- 
tion of  the  government,  as  before  his  occupancy." 

The  principles  announced  in  the  foregoing  decisions, 
we  repeat,  have  never  been  departed  from.  The  Nel- 
son case  is  in  strict  accord  with  them.  It  holds  that 
occupancy  in  good  faith  of  unsurveyed  land  in  an  odd 
numbered  section  within  primary  limits  at  date  of 
definite  location  will  except  the  land  occupied  from  the 
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grant ;  but  nothing  is  said  in  the  <q>inion  to  indicate  that 
the  court  has  departed  from  the  principle  that  the  oc- 
cupant must  manifest  his  good  faith  by  an  entry  within 
the  time  required  by  law. 

In  further  suf^iort  of  its  decision  reversing  the  de- 
cree of  the  Circuit  Court,  the  Court  of  Appeals  refers 
to  its  own  opinion  in  Railway  Company  v.  McCor- 
mkk,  94  Fed.  Rep.  932.  But  the  decision  in  the  Mc- 
Comiick  case  is  in  strict  accord  with  the  construction 
which,  as  we  contend,  the  Nelson  case  must  bear.  In  the 
McCormick  case,  as  in  the  Nelson  case,  the  person  in 
possession  of  the  unsurveyed  land  when  map  of  definite 
location  was  filed,  made  his  entry  ivithin  the  time  pre- 
scribed by  law  after  completion  of  the  survey.  This 
point  is  brought  out  by  Judge  Morrow  in  the  decision 
where  in  distinguishing  the  Colbum  case  he  says :  "The 
facts  in  that  case  did  not  require  the  court  to  determine 
the  effect  of  a  settlement  upon  public  land  by  a  qualified 
settler,  followed  by  pre-emption  entry  within  the  time 
prescribed  by  law"  And  as  showing  that  the  distinc- 
tion upon  which  we  are  here  insisting  was  present  at 
least  to  the  mind  of  the  author  of  the  opinion  in  the 
McCormick  case,  we  call  the  court's  attention  to  the 
fact  that  Judge  Morrow,  who  wrote  the  opinion  in  that 
case,  has  dissented  vigorously  from  the  opinion  of  the 
Court  of  Appeals  in  the  case  at  bar,  holding  that  the 
railroad  company  was  clearly  entitled  to  the  land  in 
question.     (Transcript  pp.  562-570.) 

That  this  is  the  correct  view  of  what  was  decided 
in  the  Nelson  case  appears  very  clearly  from  the  only 
decision  since  rendered  by  this  Court,  in  which,  so  far 
as  we  can  find,  this  question  has  been  considered  or  the 
doctrine  of  the  Nelson  case  applied.    We  refer  to  Ore- 
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gon  &  California  R.  R.  Co.  v.  U.  S,,  189  U.  S.  103. 
That  case  involved  the  construction  of  a  railroad  grant, 
identical  in  its  terms  (so  far  as  regards  the  present  con- 
troversy) with  the  Northern  Pacific  grant;  and  in  that 
case,  as  in  the  Nelson  case,  the  railroad  con^Nuiy  had 
received  patents  from  the  government  under  its  grant 
to  the  lands  in  question.  That  case  involved  lands 
within  the  indemnity  limits  of  the  grant  These  lands 
had  been  occupied  for  years  previous  to  the  surv^  by 
homestead  settlers.  Immediately  after  survey  and  be- 
fore any  claims  by  the  homestead  settlers  were  filed, 
the  railroad  company  selected  the  lands.  After  such 
selection,  but  ivithin  the  ninety  days  allowed  by  the 
act  of  May  14,  1880,  applications  to  enter  the  lai^  as 
liomesteads  were  made  by  the  occupants.  Mr.  Jus- 
tice Harlan,  in  holding  that  the  rights  of  the  occu- 
pants under  these  circumstances  were  superior  to  those 
of  the  railroad  company,  adverted  again  to  the  deci- 
sion in  the  Nelson  case,  written  by  him  but  a  few 
months  before,  and  said : 


But  it  is  contended  that  as  the  selection  by 
the  company  (except  as  to  the  tract  which  was 
occupied  in  1869,  before  any  selection  by  the 
company  of  lieu  lands)  was  prior  to  the  appli- 
cation by  the  respective  settlers  for  entry  under 
the  homestead  laws,  its  right  to  the  lands  in  ques- 
tion was  superior  to  that  asserted  by  the  settlers. 
This  view  is  completely  met  by  the  fact  that  the 
settler,  by  prior  occupancy  in  good  faith,  could 
avail  himself  of  the  homestead  acts  whenever,  by 
an  official  survey,  the  way  is  opened  by  the  gov- 
ernment for  him  to  do  so,  and  by  the  fact  that, 
ivithin  ninety  days  after  these  lands  were  sur- 
I'cyed,  he  filed  in  the  proper  office  his  a[^lication 
to  enter  them  under  the  homestead  laws  of  the 
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United  States.  He  moved  zvith  due  diligence  to 
protect  and  perfect  the  right  acquired  by  his  oc- 
cupancy of  the  land  with  the  intention  to  avail 
himself  of  the  benefit  of  those  laws.  That  right 
was  not  to  be  affected  or  impaired  by  the  fact 
that  the  lands  were  not  surveyed  at  the  date  of 
occupancy.  Nelson  v.  Northern  Pac.  Ry.,  i88 
U.  S.  i<^,  ante  406,  23  Sup.  Ct.  Rep.  302;  Ard 
V.  Brandon,  156  U.  S.  537,  543.  39  L.  Ed.  524, 
526,  15  Sup.  Ct.  Rep.  406,  409;  Tarpey  v.  Mad- 
sen,  178  U.  S.  215,  219,  44  L.  Ed.  1042,  1044, 
20  Sup.  Ct.  Rep.  849,  850.  In  the  Ard  case,  the 
court  said : 

"  The  law  deals  tenderly  with  one  who,  in 
good  faith,  goes  upon  the  public  lands,  with  a 
view  of  making  a  home  thereon.  If  he  does  all 
that  the  statute  prescribes  as  the  condition  of 
acquiring  rights,  the  law  protects  him  in  those 
rights,  and  does  not  make  their  continued  exist- 
ence depend  alone  upon  the  question  whether  or 
not  he  takes  an  appeal  from  an  adverse  decision 
of  the  officers  charged  with  the  duty  of  acting 
upon  his  application.*  In  the  Tarpey  case  it  was 
said  that  *the  right  of  one  who  has  actually  occu- 
pied (public  lands),  with  an  intent  to  make  a 
homestead  or  preemption  entry,  cannot  be  de- 
feated by  the  mere  lack  of  a  place  in  which  to 
make  a  record  of  his  intent,'  that  if  a  settler  was 
in  possession  before  definite  location,  'with  a  view 
of  entering  it  as  a  homestead  or  preemption  claim, 
and  was  simply  deprived  of  his  ability  to  make 
his  entry  or  declaratory  statement  by  the  lack  of 
a  local  land  office,  he  could  undoubtedly,  when 
such  office  was  established,  have  made  his  entry  or 
declaratory  statement  in  such  way  as  to  protect 
his  rights.'  So.  if  the  condition  of  the  lands,  be- 
ing unsurveyed,  prevents  the  making  by  a  bona  - 
fide  occupant  of  a  proper  application  of  record 
to  enter  them  under  the  homestead  laws  his  rights 
will  not  be  lost,  if,  after  the  lands  are  surveyed, 
he  applied  in  due  time  to  enter  the  lands  under 
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those  laws.  And  such  has  been  held  to  be  the 
object  and  effect  of  the  act  of  May  14,  1880,  c  89, 
21  Stat.  140  (U.  S.  Comp.  Stat.  1901,  p.  1392). 
We  could  not  otherwise  adjudge  in  this  case 
without  holding  that  the  mere  selection  of  the 
lands  by  the  railroad  company  displaced  or  de- 
stroyed the  rights  of  a  bona  fide  settler  arising 
from  previous  occupancy  with  the  intention  of 
making  the  required  homestead  entry  whenever 
he  was  permitted  to  do  so.  We  cannot  so  hold. 
We  adjudge  that  the  rights  which  bona  fide  oc- 
cupancy gave  to  the  settler  under  the  act  of  1866 
are  not  defeated  by  a  mere  selection  afterwards 
of  the  lands  by  the  railroad  company — ^the  settler 
having,  after  the  lands  were  surveyed,  promptly 
taken  the  necessary  steps  to  protect  his  rights  un- 
der the  homestead  laws.  And  in  such  case,  the 
entry  made  under  those  laws,  relates  back  to  the 
date  of  settlement  on  the  lands.  It  was  so  sub- 
stantially held  in  Nelson  v.  Northern  Pac.  Ry. 
( 188  U.  S.  108,  ante  406,  23  Sup.  Ct.  Rep.  302.)" 

Here  the  superiority  of  the  occupants'  right  is  ex- 
pressly rested  upon  the  fact  that  th^  moved  within 
the  period  allowed  them  by  the  Act  of  May  14,  1880. 

It  will  not  be  contended  in  view  of  the  decision  in 
the  Colbum  case,  and  the  decision  at  this  term  in  Unit' 
ed  States  v.  C.  M.  &  St.  P.  Ry.  Co.,  supra,  that  the 
occupant  of  surveyed  land  within  primary  limits  has 
any  right  as  against  the  railroad  company  unless  his 
entry  is  of  record  wiien  the  map  of  definite  location 
is  filed ;  his  rights  are  fixed  absolutely  by  the  condition 
of  the  record  at  that  time.  He  may  be  able  to  ad- 
vance excellent  excuses  for  not  having  it  of  record  at 
that  time,  but  these  will  ncrt  avail  him.  Though  hard- 
ship may  result  in  a  particular  case  from  the  applica- 
tion of  this  rule  it  must  be  borne  because  of  the  neces- 


11 


f 


20 

sity  of  having  a  definite  and  fixed  time  at  whidi  the 
question  of  occupancy  or  non-occupanc)r  shall  be 
deemed  settled. 

Why  is  there  any  less  necessity  for  such  a  rule  in  the 
case  of  lands  unsurveyed  when  map  of  definite  loca- 
tion is  filed?  Why  should  there  not  be  a  fixed  time 
in  the  case  of  such  lands  when  the  settler's  right  either 
as  against  the  government  or  the  railroad  company 
must  be  definitely  and  formally  asserted?  And  what 
other  period  of  time  can  this  be  than  the  period  of 
ninety  days  after  filing  of  the  township  plat,  which 
is  fixed  by  the  Act  of  May  14,  1880? 

Counsel  say  that  the  question  whether  lands  unsur- 
veyed when  map  of  definite  location  is  filed  were  at 
that  time  occupied  in  good  faith  by  settlers  remains 
open  until  patent  is  issued;  and  they  refer  to  Borden 
V.  Northern  Pacific  R.  R.  Co.,  154  U.  S.  288,  as  sup- 
porting this.  But  that  case  announces  no  such  rule. 
That  case  decided  that  the  question  whether  lands  were 
mineral  in  character,  and  so  excepted  from  the  grant, 
was  open  until  patent  issued;  and  this  would  be 
true  (in  the  absence  of  direct  legislation  upon  the  ques- 
tion, and  there  was  no  such  legislation  when  that  case 
was  decided)  whether  the  lands  were  surveyed  or  un- 
surveyed at  date  of  definite  location.  But  it  has  never 
been  held  or  suggested  in  any  decision  that  the  ques- 
tion whether  lands  were  occupied  in  good  faith  by  a 
person  intending  to  enter  them  remained  open  in  the 
same  way. 

The  decision  in  the  Barden  case  and  the  legislation 
which  followed  it  illustrate  strikingly  what,  as  we  have 
said,  has  all  along  been  the  view  of  both  Congress  and 
the  courts  as  to  the  importance  of  promptly  ascertain- 
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ing  what  lands  passed  to  the  railroad  conqiaay  under 
the  grant.  When  that  case  came  before  the  Suftreme 
Court  in  1894,  it  was  recognized  that  the  rule  laid  down 
in  the  decision  would  create  a  doubt  as  to  the  validity 
of  the  railroad  company's  title  undl  such  time  as  a 
patent,  amounting  to  an  adjudication  that  the  land  was 
non-mineral  should  issue;  and  in  consequence  of  that 
decision  and  of  the  intimation  ocHitained  in  it  that  l^s- 
lation  should  be  enacted  providing  for  a  definite  ascer- 
tainment of  the  character  of  the  lands  within  the  grant, 
the  Act  of  Congress  of  February  26, 1895  (28  Statutes 
at  L.  682)  was  enacted.  That  act  provided  for  the- 
examinaticMi  and  classi£k:ation  of  these  lands  for  the 
very  purpose  of  removing  whatever  doubt  should  exist 
previous  to  the  issuance  of  patent  as  to  where  the  title 
lay,  and  of  enabling  the  railroad  company  to  convey  a 
perfectly  valid  title  to  lands  classified  as  non-mineral, 
even  though  patent  had  not  issued. 

The  princif^e  laid  down  in  the  Barden  case  was  ap- 
plied to  the  question  whether  lands  were  excepted  from 
the  grant  by  reason  of  their  physical  character.  That 
question  could  be  resolved  by  actual  examination  of 
the  lands;  and  could  be  resolved  as  well  at  one  time 
as  at  another.  But  when,  two  years  later,  in  the  case 
of  Northern  Pacific  Ry.  Co.  v.  Colbum,  164  U.  S.  383, 
the  question  arose  whether  lands  were  excepted  from 
the  grant  because  of  their  occupancy  by  bona  Hde  set" 
Hers,  this  court  never  thought  of  apf^ying,  for  the  de- 
termination of  that  question,  the  principle  which  it  had 
laid  down  for  determining  the  physical  character  of 
the  lands.  Had  the  princi]^e  for  which  counsel  is  here 
a>ntending  appealed  to  it  as  sound,  it  certainly  would 
have  been  ap(Jied.    The  Barden  case  had  been  ctedded 
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only  two  years  before.  Yet  by  its  unanimous  decision 
the  court  in  the  Colbum  case  adhered  to  the  principle 
which  it  had  so  many  times  previously  announced 
that  the  good  faith  of  the  homesteader  or  other  oc- 
cupant must  be  attested  of  record  in  order  to  except 
the  land  from  the  grant. 

Nor  is  it  in  the  slightest  degree  inconsistent  or 
illogical,  nor  does  it  work  any  hardship  on  the  occu- 
pant to  api^y  this  rule.  Certainly  it  is  no  hardship 
to  h(^d  him  to  that  same  diligence  which  he  must 
exercise  as  against  other  claimants;  and  certainly  it 
is  no  more  illogical  to  say  that  the  time  when  the 
railroad  oMnpany  shall  definitely  know  what  lands  be- 
long to  it  shall  be  fixed  at  ninety  days  from  the  date 
of  filing  of  the  plat  of  survey  than  it  is  to  say  that  this 
time  shall  be  fixed  as  the  date  of  the  issuance  of  the 
patent.  On  counsel's  own  (X)ntention  where  lands 
are  unsurveyed  when  map  of  definite  location  is 
filed  the  question  what  lands  actually  passed  to  the 
railroad  company  must  remain  suspended  until  it  shall 
have  been  resolved  by  the  issuance  of  a  patent;  and 
it  is  no  more  illogical  to  say  that  this  question  shall 
be  resolved  at  one  time  and  in  one  way  than  it  is  to 
say  that  it  shall  be  resolved  at  a  later  time  and  in  a 
different  way ;  and  the  purposes  underlying  the  grant, 
as  stated  by  this  court  in  Tarpey  v.  Madsen,  supra, 
require  that  the  question  shall  be  promptly  resolved. 

It  is  said  that  if  the  railroad  company  at  any  time 
between  definite  location  and  the  death  of  Lammlein 
had  sought  to  eject  him  it  must  have  failed  in  the  ac- 
tion. It  is  a  sufficient  answer  to  this  argument  to  say 
that  while  the  land  was  unsurveyed  the  railroad  com- 
pany could  not  have  maintained  ejectment  or  any  other 
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actk)mat  law.  Northern  Pacific  Ry.  Co.  v.  Hussey,  6i 
BiiK^'35;  United  States  v.  Montana  Lbr.  Co.,  196 
U.  S.  573.  Until  the  odd  numbered  sections  were  de- 
fined by  survey  they  were  within  the  jurisdiction  of  the 
Land  Department;  Humhird  v.  Avery,  195  U.  S.  480; 
and  though  it  has  been  held  in  Northern  Pacific  Ry. 
Co.  V.  Hussey,  supra,  that  the  railroad  company  might 
maintain  an  equitable  action  to  enjoin  waste,  the  courts 
could  not  entertain  an  action  at  law  to  determine  who 
was  entitled  to  possession  of  them. 

Counsel  say  that  the  rule  we  contend  for  would  re- 
sult in  defeating  the  right  of  every  bona  fide  homestead 
settler  who  was  in  actual  possession  of  unsurveyed 
lands  when  map  of  definite  location  was  filed  and  who 
died  before  completion  of  the  survey.  But  this  is  not 
so.  Under  Section  2291,  the  widow  or  heirs  of  such 
a  settler  could,  of  course,  prove  up  within  the  same 
time  after  the  completion  of  sur\'ey  that  the  law  gives 
to  the  settler  himself;  and  so  (to  take  a  case  supposed 
by  counsel  in  his  brief  below),  if  Lammlein  had  oon* 
tinned  to  occupy  the  premises  until  the  day  before  the 
plats  were  filed  in  1891,  and  had  then  died,  his  widow 
or  his  heirs  might  unquestionably  have  made  a  valid 
entry  of  the  land  within  ninety  days  thereafter.  But 
if,  previous  to  his  death,  he  had  bargained  away  such 
possessory  rights  as. he  had  in  the  land,  it  is  surely  un- 
reasonable to  hold  that  it  is  excepted  from  the  grant 
by  reason  of  its  occupation  in  good  faith  with  an  in- 
tention to  enter  when  survey  should  have  been  com- 
pleted,  in  the  face  of  evidence  absolutely  disqualifying 
the  occupant  as  an  entryman  and  conclusively  negativ- 
ing any  intention  to  enter.    (34  Land  Decisions  p.  46.) 
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But  even  if  k  coidd  be  said  that  Lammtehi  was  pre- 
Tcnted  bj  death  horn  eatering  the  land  withm  ninety 
^^s  after  the  sarvey,  this  excuse  cannot  be  made  for 
appeike.  He  daims  to  have  succeeded  to  Lammlein's 
rights.  He  was  in  possession  of  the  had  when  snr- 
veyed  in  1S91,  and  never  applied  to  enter  it  until  foor 
and  oneiiaif  years  thereafter.  It  as  Lamndein's  suc- 
cessor, he  oonid  assert  Lannnlein's  rights  during  the 
ninety  days  foUowit^  the  filing  of  the  township  plats, 
he  failed  to  do  so.  By  his  failure  to  do  so,  his  rights 
expired  tinder  the  Act  of  May  14,  i8So^  certainly  as 
against  the  United  States,  and  we  insist  that  they  ex- 
pired equally  as  against  the  grantees  of  the  United 
States. 

The  importance  of  this  question  is  not  to  be  meas- 
ured i^  the  amount  of  land  involved  in  this  case, 
and  we  a^  the  court  in  decidii^  it  to  consider 
Hie  principle  winch  appellee  seeks  to  estabK^  and 
how  far-readiing  would  be  the  consequences  of  an 
authoritative  aimouncement  of  Hiat  principle  as 
one  of  railroad  land  grant  law.  The  great  buk 
of  the  lands  granted  to  the  Northern  Pacific  Rail- 
road Compomy  were  unsurveyed  when  map  of  definite 
Iocati<Hi  was  filed.  As  Hiey  have  been  surveyed  and 
identified,  Hie  odd  numbered  sections  l3rii^  wiHiin  pri- 
mary limits  and  classified  as  non-mineral  have  been 
uniformly  deadt  wkh  as  belonging  to  the  railroad  com- 
pBoty  if  within  the  time  attcwed  by  the  act  of  May  14, 
1880,  ino  attempt  has  been  made  to  emer  them.  The 
issuance  of  patents  covering  them  is  frequently  delayed* 
for  years.  In  the  case  at  bar,  for  examine,  though  the 
plats  of  survey  were  filed  in  1891  patent  did  not  issue 
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until  1903.  But  if  the  decision  appealed  from  is  af- 
firmed, the  title  to  all  such  lands  must  remain  un- 
certain. Anyone  may  seek  to  enter  them  and  anyone 
will  be  allowed  to  enter  them  upon  a  mere  oral  showing 
that  at  date  of  definite  location.  A,  B  or  C  was  living 
upon  them  and  an  orcU  showing  that  he  intended  to 
enter  them.  The  occupant,  as  in  the  case  at  bar,  may 
have  been  dead  when  survey  was  completed  or  may 
have  abandoned  the  lands  years  before.  The  question 
of  his  citizenship  and  of  his  right  to  enter  them  may, 
as  in  the  case  at  bar,  be  left  altogether  unsettled;  the 
question  of  his  intention  to  enter  them  at  all  would 
have  to  be  resolved,  as  in  the  case  at  bar,  by  oral  testi- 
mony, and  that  of  a  hearsay  character;  the  impossi- 
bility of  successfully  meeting  and  overcoming  such 
testimony  concerning  events  so  remote  is  obvious ;  and 
yet  to  a  showing  of  such  a  character  the  rights  of  the 
railroad  company  must  yield. 


II. 

As  already  stated,  this  case  has  turned  in  both  of  the 
lower  courts  upon  the  point  above  discussed  and  ac- 
cordingly we  have  devoted  the  greater  portion  of  this 
brief  to  its  consideration.  But  in  a  sense  the  point 
is  not  in  the  case  because  regardless  of  the  question  of 
the  railroad  company's  right  to  the  land,  appellee's 
failure  to  show  that  he  is  entitled  to  it  requires  a  dis- 
missal of  the  bill.  The  legal  title  is  in  appellants ;  and 
appellee  brings  this  suit  in  equity  to  have  it  decreed 
that  this  title  is  held  in  trust  for  him.  It  has  been  many 
times  decided  that  in  such  a  suit,  complainant  must  sue- 
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ceed,  not  upon  the  weakness  of  his  adversary's  title, 
but  upon  the  strength  of  his  own  and  that  unless  it  af- 
firmatively appears  that  he  is  entitled  to  the  land,  he 
cannot  prevail. 

Bohall  V.  Diila,  114  U.  S.  47. 
Sparks  V.  Pierce,  115  U.  S.  408. 
Lee  V.  Johnson,  1 16  U,  S,  48. 

This  being  so,  the  suit  must  fail  because  it  does  not 
appear  that  appellee  is  not  the  owner  of  one  hundred 
and  sixty  acres  of  land  in  any  state  or  territory. 

Under  section  2289  of  the  Revised  Statutes,  as 
amended  by  section  5  of  the  Act  of  March  3,  1891, 
"no  person  who  is  the  proprietor  of  more  than  one 
hundred  and  sixty  acres  of  land  in  any  state  or  terri- 
tory, shall  acquire  any  right  under  the  homestead 
law;"  and  in  proceedings  before  the  Land  Depart- 
ment to  obtain  title  to  land  under  that  law,  the  fact 
that  the  applicant  is  not  the  owner  of  this  quantity  of 
land  is  the  first  fact  which  must  be  made  to  appear. 
(See  form  of  affidavit  required  by  the  Department, 
printed  as  an  appendix  to  this  brief.)  Whether  ap- 
pellee is  or  is  not  the  owner  of  this  quantity  of  land 
has  no  where  been  shown  in  these  proceedings.  He 
could  not  acquire  title  from  the  government  as  a  home- 
steader without  showing  it;  and  a  fortiori  he  cannot 
divest  others  of  the  title  which  the  government  has 
given  to  them  without  showing  it. 

The  failure  of  appellee's  proof  in  this  respect  has 
been  insisted  upon  at  every  stage  of  the  suit.  It  was 
urged  upon  the  Circuit  Court  when  the  case  was 
brought  on  for  hearing  upon  the  testimony  taken  be- 
fore the  special  examiner,  at  a  time  when,  had  the  nee- 
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essary  evidence  been  forthcoming,  the  court  would 
doubtless,  on  application,  have  permitted  appellee  to 
supply  it.  That  court  held,  however,  that  the  rail- 
road company  was  entitled  to  the  land;  and  dismis- 
sing the  suit  upon  that  ground,  it  did  not  pass  upon  the 
point.  It  was  again  urged  in  the  Court  of  Appeals  as  a 
reason  for  affirming  the  Circuit  Court's  decree.  The 
Court  of  Appeals  in  reversing  the  decree  makes  no  ref- 
erence to  it  whatsoever,  holding  that  appellee  may  de- 
prive the  legal  owners  of  their  title  upon  a  showing 
which  confessedly  would  be  insufficient  to  obtain  title 
in  the  first  instance  from  the  government. 

As  the  Court  of  A{^)eals  does  not  state  the  grounds 
upon  which  this  conclusion  is  reached,  we  can  only 
surmise  that  the  argument  of  ai^Uee's  counsel  in 
that  court  was  thought  to  be  a  sufficient  answer  to  the 
point.  That  argument,  as  developed  in  the  brief  below, 
was  that  as  the  answer  of  the  railroad  company  was 
silent  upon  the  question  whether  appellee  was  or  was 
not  the  owner  of  one  hundred  and  sixty  acres  of  land, 
the  point  was  not  available,  and  that  appellee's  posses- 
sion of  this  qualification  was  not  a  thing  to  be  affirm- 
atively proved  by  him  but  a  thing  to  be  disproved  by  us 
before  the  point  would  be  available. 

We  cannot  believe  that  so  astounding  a  doctrine  will 
receive  the  sanction  of  this  court.  To  sanction  it 
would  be  to  reverse  established  rules  of  evidence 
and  to  place  onfe  who  attacks  a  title  in  a  better 
position  than  that  of  the  one  who  possesses  it.  In  a 
suit  like  this  complainant  must  show  in  order  by 
virtue  of  his  rights  under  the  homestead  law  to  get 
the  title  from  an  individual  in  whom  it  stands,  ex- 
actly what  he  must  show  to  the  government  in  order 
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to  get  title  from  it  by  virtue  of  his  rights  under  that 
law.  He  is  a  suitor  in  a  court  of  equity.  He  is  a^- 
mg  for  eqtfttaUe  relief.  Principles  as  old  as  equity 
jari^midence  require  that  he  shall  folly  and  fairly  state 
his  case  and  prove  it.  One  who  neglects  or  fails  to 
^Mm  non-ownership  of  one  hundred  and  sixty  acres 
of  land  is  certainly  not  entitled,  under  the  homestead 
law,  to  patent  from  the  government;  and  assuredly 
hfs  rights  are  not  increased  nor  is  the  estabHshment  of 
them  to  be  facilitated  merely  because  he  is  asserting 
them  in  a  court  instead  of  before  the  Land  Depart- 
ment. 

The  unreason  of  relieving  him  from  the  burden  of 
siirppl3r}ng  this  affirmative  proof  is  well  illustrated  by 
the  stfggestion  in  counsers  brief  below  as  to  how  the 
fact  of  ownership  of  one  hundred  and  sixty  acres  of 
land  should  be  developed  and  established.  "If  such 
a  state  of  fects  existed,"  they  say,  "defendant  should 
have  pleaded  and  proved  it."  But  how  could  the  de- 
fendants know  ajtything  about  it?  Must  the  railroad 
comj^ny,  when  brought  into  a  court  of  equity  to  pro- 
tect its  {M'operty  against  one  claiming  to  be  equitaUy 
entitled  to  it,  conduct  an  independent  investigation  to 
ascertain  whether  the  complainant  is  really  qualified  to 
enter  the  land  ?  To  ask  such  a  question  is  to  answer  it. 
The  facts  are  in  the  possession  of  the  complainant. 
They  form  an  essential  part  of  the  equities  upon  which 
his  claim  rests.  The  burden  is  upon  him  to  establish 
them;  and  having  failed  to  estaUish  them  he  cannot 
prevail 

CHARLES  W.  BUNN. 
CHARLES  DONNELLY. 
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APPENDIX. 
HOMESTEAD  AFFIDAVIT. 

U.  S.  Land  Office  at 

»  19 


I, ,  of , 

having  filed  my  application.  No ,  for  an 

entry  under  Section  2289,  Revised  Statutes  of  the 
United  States,  do  solemnly  swear  that  I  am  not  the 
proprietor  of  more  than  one  hundred  and  sixty  acres 
af  land  in  any  State  or  Territory;  that  I  am  (b) 
;  that  my  application  is  honest- 
ly and  in  good  faith  made  for  the  purpose  of  actual 
settlement  and  cultivation,  and  not  for  the  benefit  of  ■ 
any  other  person,  persons,  or  corporation,  and  that 
I  will  faithfully  and  honestly  endeavor  to  comply  with 
all  requirements  of  law  as  to  settlement,  residence, 
and  cultivation  necessary  to  acquire  title  to  the  land 
applied  for ;  that  I  am  not  acting  as  agent  of  any  per- 
son, corporation,  or  syndicate  in  making  such  entry, 
nor  in  collusion  with  any  person,  corporation,  or  S3m- 
dicate  to  give  them  the  benefit  of  the  land  entered,  or 
any  part  thereof,  or  the  timber  thereon ;  that  I  do  not 
apply  to  enter  the  same  for  the  purpose  of  specula- 
tion, but  in  good  faith  to  obtain  a  home  for  myself, 
and  that  I  have  not  directly  or  indirectly  made,  and 
will  not  make,  any  agreement  or  contract  in  any  way 
or  manner,  with  any  person  or  persons,  corporation  or 
syndicate  whatsoever,  by  which  the  title  which  I 
might  acquire  from  the  Government  of  the  United 
States  should  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except* myself;  and  further,  that  since 
August  30,  1890,  I  have  not  acquired  title  to,  nor  am 
I  now  claiming  under  any  of  the  agricultural  public 
land  laws,  an  amount  of  land  which,  together  with  the 
land  now  applied   for,  will  exceed  in  the  aggregate 

three  hundred  and  twenty  acres,  except 

and  that  I  have  not  heretofore  made  any  entry  under 

the  homestead  laws  except 

(  Sign  plainly  with  full  Christian  name. ) 
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Sworn  to  and  subscribed  before  me  this 

day  of ,  19 . . . . ,  at  my  office  at 

,  in County, 


(b)  Here  insert  statement  that  affiant  is  a  citizen 
of  the  United  States,  or  that  he  has  filed  his  declara- 
tion of  intention  to  become  such,  and  that  he  is  the 
head  of  a  family,  or  is  over  twenty-one  years  of  age, 
as  the  case  may  be.  It  should  be  stated  whether  ap- 
plicant is  native  born  or  not,  and  if  not,  a  certified 
copy  of  his  certificate  of  naturalization,  or  declaration 
of  intention,  as  the  case  may  be,  must  be  furnished. 
(See  circular  of  Land  Department  of  January  25, 
1904.) 
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NORTHERN  PACIFIC  RAILWAY  COMPANY, 
ALBION  Mcdonald  and  AGNES  AUCHARD, 

as  Administratrix  with   the   Will   Annexed  of 
DAVID  AUCHARD,  Deceased, 

Appeltaiits, 

T. 

JOHN  TRODICK, 

.4  ppelfee. 


BRIEF  OF  APPELLEE. 

The  brief  of  appellants  would  have  given  a  more 
accurate  idea  of  the  case  had  it  adverted  to  some 
features  in  respect  to  which  it  is  silent. 

The  land  in  question  was  occupied  at  the  time  of 
the  filing;  of  its  map  of  definite  location  by  the 
Xortheni  Pacific  Railway  Company  in  1882,  hy  one 
Martin  I^nimlein,  who  e.«itablishe<1  his  residence 
upon  it  in  the  year  1877.  He  settled  upon  the  land, 
occupied  and  cultivated  it,  intending  to  acquire 
title  to  it  as  a  homestead  as  soon  as  it  should  be 
surveyed,  and  making  claim  to  it  as  his  homestead. 

Record,  pages  520,  45,  48-49. 

The  land  was  unsurvej-ed  at  the  time  of  the  filing 
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of  the  map  and  continued  so  until  August  10, 1891, 
when  the  plats  were  filed  in  the  local  land  office. 
Lammlein  continued  to  reside  on  the  land  until  his 
death  in  1889.  Shortly  before  he  departed  this  life, 
he  sold  his  improTements  to  the  appellee,  Trodick, 
who  took  possession  upon  his  death,  intending  to 
acquire  title  to  the  land  under  the  homestead  law. 
He  has  since  continuously  resided  on  it.  He  de- 
layed applying  to  enter  the  land  until  July  6, 1896, 
when  he  was  denied  the  right  to  do  so  without  prej- 
udice to  his  right  to  apply  to  be  heard  as  to  the 
conditions  that  existed  on  July  6,  1882,  when  the 
map  of  definite  location  was  filcHl. 

He  made  such  application  and  upon  the  hearing 
on  December  24, 1898,  his  application  was  rejected 
by  the  Honorable  Commissioner  of  the  Oeneral 
I^nd  Office,  who  ruled  that  under  the  decision  in 

N.  P.  R.  Co.  r.  Volhurih  164  U.  8.  537, 
he  could  assert  no  right  as  against  the  railway  com- 
pany because  there  was  no  claim  of  record  at  the 
time  of  the  filing  of  the  map  of  definite  location. 

The  Commissioner*s  opinion  on  the  case  as  pre- 
sented to  him  is  as  follows: 

"DEPARTMENT  OF  THE  INTERIOR. 
"United  States  I^nd  Office, 

"Washington,  D.  C,  Dec.  24, 1898. 
"Register  and  Receiver,  Helena,  Montana. 

"Sir:     I  have  considered  the  case  of  John 
Trmlriek  vs.  Northern  Pacific  R,  R.  To.,  in- 
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volving  the  SE.  14,  Sec.  35,  Tp.  15  N.,  R. 
4  W.,  situated  within  the  primary  limits  of  the 
grant  to  the  company,  the  right  of  which  at- 
tached July  6,  1882,  when  the  map  of  the 
definite  location  of  its  road  was  filed. 

'The  plat  of  survey  embracing  the  land  was 
filed  in  the  local  office  August  10, 1891,  and  the 
tract  was  listed  by  the  company  September  21, 
1892,  per  list  No.  215. 

"The  records  of  this  office  show  no  pre-exist- 
ing adverse  claims  to  the  same. 

"Mr.  Tt-mlriok  applied  to  make  homestead 
entry  for  the  land  January  10,  1896,  and  being 
refused  he  appealed  to  this  office,  which  af- 
firmed your  action  May  26,  1896,  without  prej- 
udice to  his  right  to  apply  for  a  hearing  to 
determine  the  status  of  the  land  July  6, 
1882,  when  the  right  of  the  company  became 
effective. 

"He  applied  for  a  hearing  August  10,  1806, 
whereupon  notice  issued  citing  the  parties  in 
interest  to  appear  at  your  office  September  21, 
1896.  The  hearing  was  continued  from  time  to 
time  until  April  16,  1897,  when  both  parties 
were  represented. 

"It  appears  from  the  evidence  adduced  that 
one  Martin  Lemline  established  his  residence 
on  the  land,  with  his  family,  in  1877,  continued 
to  reside  there  until  his  death,  some  time  in 
1891,  and  his  improvements  on  the  premises 
were  of  the  estimated  value  of  f  1,000. 

"Mr.  Trodrifk  settled  on  the  land  in  1891, 
and  since  then  has  continuously  resided  there. 

"The  material  question  for  determination  in 
this  case  is  this:  Did  the  settlement  claim  of 
Mr.  I^mline  except  the  land  from  the  op«^ration 
of  the  grant  to  the  company? 

"It  is  undoubtedly  true  that  the  land  was 
occupiwl  by  Mr,  I^inliue  when  the  right  of  the 
company  attached,  that  lie  was  qualified  to 
make  entry  of  the  same  and  settled  there  with 
the  intention  of  doing  so,as  the  circumstances  | 

indicate.     Had  he  lived  until  the  plat  of  sur-  t 

vey  was  filed  in  your  office,  he  or  his  wife, 
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would,  without  doubt,  have  been  allowed  to 
perfect  the  claim  by  them  initiated  prior  to 
July  6,  1882. 

"Since  Mr.  Lemline  had  no  claim  of  record, 
and  the  claim  of  Trodrick  had  its  inception 
subsequent  to  the  definite  location  of  the  road, 
it  must  be  held  that  the  land  inured  to  the 
grant.  (N.  P.  R.  R  Co.  v.  Colburn,  164  U.  S. 
537.) 

"Your  action  is  therefore  approved  and  the 
application  of  Trodrick  is  accordingly  rejected, 
subject  to  the  usual  right  of  appeal  within 
sixty  days.  You  will  advise  him  of  this  action, 
and  make  prompt  report  at  the  expiration  of 
the  appeal  period. 

"The  company  will  l>t»  notified  from  this 
office. 

"Very  respectfully, 

"BENJ.  HERMANN, 

"Commissioner." 
J.  T.  A. 

Record,  pages  502-504. 

The  present  re<*ord  shows  that  the  appellee  settled 
on  the  land  on  buying  the  place  from  I^mmlein  in 
1889,  not  in  1891,  as  recited  in  the  opinion  quoted 
above. 

He  is  an  old  man,  over  eighty-three  years,  unable 
to  read  or  write  English, 
Record,  page  157, 
who  makes  his  mark  instead  of  signing  his  nani^ 
to  his  testimony. 

The  land  was  patented  to  the  railway  company 
January  10,  1903.  In  March,  1904,  he  liegan  this 
action  to  have  it  adjudged  to  hold  the  title  in  trust 
for  him. 
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THE  RIGHT  OF  THE  KAILWAY  COMPANY. 

The  right  of  the  appellee  to  this  land  rests  Ufion 
the  decision  of  this  court  in 

\vhon  r.  \.  l\  Rif.  Co.  188  U.  S.  108, 
decided  January  2r»,  1903.  The  proposition  de- 
termined in  that  case,  iK^arinjj  in  mind  that  the 
court  was  considering  the  case  of  ^nd  that  was  un- 
surveyed  at  the  time  of  the  filing  of  the  map  of 
definite  location,  is  gathered  from  the  following 
from  the  syllabus: 

"Continuous  occupati<m  of  public  land  with 
ai  bona  fide  intention  to  acquire  it  un<ler  the 
homestead  laws  as  soon  as  it  shall  be  surveyed, 
constitutes,  when  begun  prior  to  the  definite 
location  by  the  Northern  Pacific  Railway  Com- 
pany of  its  route,  a  ^claim'  upon  tlie  land  within 
the  meaning  of  the  act  of  congress  of  July  2, 
1864,  chapter  217,  (13  Stats,  at  L.  365),  *Sec. 
3,  restricting  the  gi-ant  in  and  of  such  railroad 
to  such  odd-numbered  sections  within  speci- 
fied limits  as  were  free  from  pre-emption  or 
'other  claims  or  rights'  at  the  date  of  definite 
location,  and  authorizing  the  company  to  sel(H»t 
other  lands  in  lieu  of  any  found  at  that  date  to 
1m  occupied  by  homestead  settlers." 

Innsmuch  as  the  land  was  m-cupied  under  a  bona 
fide  homestead  claim  at  the  time  of  the  filing  of  the 
map  of  the  definite  l<Mati<m  of  the  road  in  1882, 
tlie  gmnt  did  not  attach  to  it  at  all. 

The  right  of  the  Nortlieni  Pacific  I{ailwav  Com-  f 

\n\n\  to  the  land  is  to  be  (letermiiie<l  by  the  eon<li- 
tions  existing  on  the  6th  day  of  July,  1882,  when  its 
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map  of  definite  location  was  filed.  It  became  the 
owner  of  the  land  on  that  day  by  virtue  of  its  grant, 
or  it  never  did.  If  there  existed  at  that  time  a  bona 
fide  homestead  claim  attaching  to  the  land,  it  was 
excepted  from  the  grant  and  did  not  pass. 

If  the  Northern  Pacific  Railroad  Company  had 
at  any  time  prior  to  his  death  brought  action  to 
oust  I^mmlein  from  the  possession  of  the  premises, 
or  to  recover  from  him  the  value  of  the  use  and 
occupation  thereof,  it  must  inevitably  have  failed. 
It  could  not  have  proved  title.  His  occupancy  of 
the  premises,  claiming  the  same  as  a  homestead 
settler  at  the  time  of  the  filing  of  the  map  of  definite 
location,  the  land  being  unsurveyed,  would  over- 
come the  claim  of  the  railroad  to  it. 

As  the  grant  did  not  attach  to  it,  as  it  was  ex- 
cepted from  its  operation  by  the  conditions  exist- 
ing at  the  time  of  the  filing  of  the  map  of  definite 
location,  it  remained  public  land  subject  to  Lamm- 
lein's  right  to  enter  it  as  a  homestead.  If  for  any 
reason  he  did  not  enter  it  as  a  homestead,  or  his 
right  to  the  laud,  for  any  r«»ason,  terminated,  it 
dropped  back  into  the  general  body  of  the  public 
lands.  The  grnnt  to  the  railroad  company,  which 
had  iMH-ome  fixwl  and  «lefinite  as  to  all  non-mineral 
lands,  immediately  on  the  filiiig  of  the  map,  did  not, 
after  the  manner  of  an  elastic  blanket,  expand  and 
take  it  in.  It  lH»came  subjwt,  whenever  Lammlein's 
rights    terminated,    to    entry    under    anv    of    the 
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law8  of  the  United  States  for  the  appropriation 
of  the  public  domain,  applicable  to  land  of  that 
charaotep,  to  pre-emption,  homestead  or  other  sim- 
ilar entry. 

Whether  Lammlein  sold  to  appellee  lii«  improve- 
ments on  the  land  or  attempted  to  sell  his  right  to 
the  possession,  or  any  ri}(hts  in  the  land,  is  utterly 
beside  the  question.  He  could  transfer  no  rights  to 
the  land.  He  could,  of  course,  make  terms  with  any 
one  as  a  condition  of  surrendering  the  possession 
and  the  transfer  of  his  improvements. 

The  brief  of  the  appellants  seeks  to  impress  the 
court  with  the  idea  that  some  offense  was  committed 
in  fraud  of  the  land  laws  in  the  transfer  from 
I^mmlein  to  appellee. 

This  court  has  frequently  recognized  the  right  of 
the  settler  to  bargain  for  the  surrender  of  the  pos- 
session of  public  lands  occupied  by  him,  and  the 
validity  of  contracts  founded  upon  such  a  consid- 
eration has  lieen  repeatedly  affirmed. 

In 

4 
Cathotir   Biahofi   of   Xejif/ualltf   rn.    Gihhon. 

158  U.  S.  155, 
this  court,  after  riMiiarkiug  that  the  pioneer  had 
always  been  regarded  as  entitled  to  favorable  con- 
sideration, quot(Hl  as  follows  from 

lAihih   rx.   Darritftort.  18  Wall.  307: 

"  *Of  course,  no  legal  title  vested  in  any  oiw 
by  these  proceedings,  for  that  remained  in  the 
T"^nite<l  States — all  of  which  was  well  known 
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aiid  undisputed.  But  it  was  equally  well 
known  that  these  possessory  rights,  and 
improvements  placed  on  the  soil,  were  by  the 
policy  of  the  government  generally  protected, 
so  far,  at  least,  as  to  give  priority  of  the  right 
to  purchase  whenever  the  land  was  offered  for 
sale,  and  where  no  special  reason  existed  to 
the  contrar>\  And  though  these  rights  or 
claims  rt^steil  on  no  statute,  or  any  positive 
promise,  the  gt^neral  recognition  of  them  in  the 
end  by  the  government,  and  its  disposition  to 
protect  the  meritorious  actual  settlers,  who 
wc^re  the  pioneers  of  emigration  in  the  new  ter- 
ritories, gave  a  de^-ided  and  well  understood 
value  to  these  claims.  They  were  the  subjects 
of  bargain  and  sale,  and,  as  among  the  parties 
to  su<-h  r<mtracts,  they  were  valid '  " 

It  is  a  fair  assumption  that  the  railroad  grant 
aets  were  not  so  framed  as  that  the  grant  would 
expand  and  take  in  lands  subje<*t  to  claims  at  the 
time  of  th<»  filing  of  the  map  of  definite  location 
when,  for  any  eause,  the  right  of  the  occupying 
claiumnt  should  terminate,  l>ecause  such  a  provision 
would  deny  to  him  the  opportunity  to  sell  his  hold- 
ings and  practically  oj^erate  to  forfeit  his  improve- 
ments to  tlu*  railroad  c<uupany  should  he  attempt 
to  do  so,  or,  unfortunately,  die,  l»efore  his  claim 
was  perfected. 

Appellee  eould  acquire  no  right,  in  or  to  the 
land  by  reason  of  any  conveyance  or  sale  from 
Lammlein.  He  was  iu  no  lK»tter  position  than  one 
who  should  take  ]M>ssi*ssion  antl  iMM-upy  tlie  premise's 
upon  their  abandonment  by  Lammlein.  I>ut  sueh 
an  oecui)ant  w«Mild  liave  a  i>erfeet  right  to  enter 
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the  premises  as  a  homestead.  The  railroad  com- 
pany has  no  right  to  it.  Its  grant  never  did  attach 
to  it.  Tjammlein's  right  is  gone  by  reason  of  his 
abandonment.  It  is  in  the  same  condition  as  any 
other  piece  of  pnblic  land  open  to  appropriation 
by  any  comer. 

At  page  24  of  the  brief  of  ap|)ellants  the  asser- 
tion is  made  that  app(»llee  "claims  to  have  succeeded 
to  T^mmlein's  rights." 

No  such  claim  is  made  by  appelUn*  at  all,  as 
heretofore  shown.  The  preference  right  to  enter  is, 
as  shown,  not  transferable.  The  actual  pos.session 
of  a  homestead  occupant  before  survey  may  lie  <le- 
livered  up,  but  he  can  transfer  nt>  right  to  pos- 
session. There  was  and  could  be  no  "succession" 
to  liammlein's  rights  in  any  one.  His  death  termi- 
nated his  possession  if  it  had  not  ceased  prior 
thereto  on  the  sale  of  his  improvements.  Such 
right  as  appellee  then  had,  he  had  by  virtue  of  his 
i»eing  a  qualified  homesteader  in  the  occupancy  of 
land  open  to  disposition  under  the  homestead  law, 
intending  to  enter  it  as  a  homestead. 

Herein  was  the  error  of  the  learned  trial  judge. 
It  is  evident  that  he  lalwred  under  an  impression 
that  the  complainant  must  trace  a  relation  of  suc- 
c«»ssion  l)etwec*n  himself  and  l^mmlein,  making  his 
claim  thus  by  relation  anttnlate  the  filing  of  the  map 
of  definite  location,  and  becoming  entitle<l  to  the 
laud  only  in  case  Tjammlein  had  done  evervthing 
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whieb  would  entitle  him  to  a  patent.    His  views  are 
thus  expressed : 

"By  the  act  of  congress  of  May  14, 1880  (Vol. 
21,  U.  S.  Statutes  at  Large,  140)  the  settler 
upon  public  unsurveyed  lands,  who  intended  to 
claim  under  the  homestead  laws,  was  allowed 
the  same  time  to  file  his  homestead  applica- 
tion, and  to  perfect  his  original  entry  in  the 
United  States  land  office,  as  was  allowed  to 
a  pre-emption  settler  to  put  his  claim  on  record, 
and  it  was  provided  that  his  right  should  re- 
late back  to  the  date  of  settlement,  the  same  as 
if  he  settled  under  the  pre-emption  laws.  This 
would  have  given  I^mmlein,  had  he  lived, 
ninety  days  after  the  filing  of  the  township  plat 
(August  10,  1891),  within  which  time  he  was 
obliged  to  put  his  application  for  entry  on  file, 
so  as  to  become  of  record.  He  had  sold,  how- 
ever, to  Trodick  in  1889,  so  that  the  very  best 
possible  position  that  may  be  conceded  t »  Tro- 
dick is  such  as  Lammlein  could  have  occupied, 
if  he  had  not  sold,  and  had  lived  until  after 
the  plats  of  survey  were  filed.  But  even  upon 
such  a  concession,  it  became  his  duty,  as  it 
would  have  been  Lammlein's  duty,  to  file  his 
application  for  homestead  within  ninety  days 
after  the  filing  of  the  township  plat  in  1801. 
He  failed  to  do  so,  though,  and  by  his  omission 
he  lost  his  rights  to  enter  the  land  under  the 
homestead  laws.*' 

But  the  court  lost  sight  of  what  was  decided  in 
y.  P.  H.  Co.  iH.  fimiderH,  166  U.  S.  620, 
and  the  application  made  of  it  in  the  Nelson  case. 

In  that  case  it  appeared  that  the  ground  in  ques- 
tion at  the  time  of  the  fiJing  of  the  map  of  definite 
lo4-ation  was  <-ov«Mvd  by  and  euthniceil  in  certain 
placer  mining  locations,  and  there  WMre  pending 
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in  the  local  land  office  applicationR  for  patents 
under  such  locations. 

Reallj,  the  lands  never  were  subject  to  entry  as 
placer,  and  it  was  conceded  in  the  action  that  they 
^^did  not  contain  f^oM  or  other  precious  metals  in 
paying  quantities  or  in  such  quantities  as  to  make 
the  same  or  any  part  thereof  commercially  vahi- 
aUle." 

In  fact,  Sanders,  nsm^rtin^  that  the  lands  were 
non-mineral,  after  the  map  of  definite  location,  was 
filed,  entered  the  lands  as  agricultural  in  character 
and  they  weiv  patented  to  him. 

The  action  of  the  land  department  in  patenting 
the  lands  to  Sanders  was  approved,  the  Court  hold- 
ing that  the  railroad  company  never  got  any  title  to 
them,  that  its  grant  never  attached  to  the  land  in- 
volved, and  that  on  the  extinction  of  the  mineral 
claim  they  became  subject  to  appropriation  as  other 
public  lands. 

The  court  went  farther  and  said: 

"Indeed  if  it  now  appeared  that  the  land  of- 
fice finally  adjudged,  after  the  definite  location 
of  the  road,  that  the  lands  embraced  by  those 
applications  were  not  mineral,  they  could  not 
he  held  to  have  passcnl  to  the  railroad  com- 
pany under  the  act  of  1864,  for  the  reason  that 
they  wen*  not,  at  the  time  of  such  definite  loca- 
tion, free  from  pr(»-emption  or  *otber  ciaims  or 
rights*  " 

As  in  that  case,  it  was  immaterial  whether  by 
reason  of  anv  condition  then  existing  or  bv  reason 
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of  any  omission  on  their  part  after  the  filing  of  the 
map  of  definite  location^  the  mineral  claimants 
might  find  themselves,  as  they  evidently  did,  unable 
to  perfect  their  title  and  to  obtain  patent,  so  in  this 
case  it  is  immaterial  whether  Lammlein,  after  the 
filing  of  the  map  of  definite  location,  by  any  deed  of 
commission  or  by  any  omission  on  his  part,  placed 
himself  in  a  position  where  he  could  not  claim  a 
patent  to  the  land.  The  determinative  question  is, 
was  there  a  bona  fide  claim  to  the  land  at  the  time  of 
the  filing  of  the  map  of  definite  location?  If  there 
was,  the  Northern  Pacific  Hailrjwid  Company  has  no 
right  to  the  land  under  its  grant,  nor  have  its  as- 
signees, claiming  thereunder. 

A  considerable  quantity  of  evidence  was  intro- 
duced touching  the  question  as  to  Avhether  Lamm- 
lein sold  to  the  appellee,  as  the  latter  claims,  or  to 
one  Houghton,  who  sold  to  appellee,  as  the  appel- 
lants claim.  It  is  utterly  immaterial  what  the  fact 
is  as  to  this  matter  or  whether  he  sold  to  either. 
The  claim  of  the  appellee  is  in  no  manner  dependent 
upon  his  connecting  himself  either  directly  or  indi- 
rectly with  I^iinmleiu,  further  than  to  show  I^mm- 
lein's  claim  to  the  land,  his  possession  and  occu- 
pancy with  intent  to  enter  it  at  the  time  of  the  filing 
of  the  map  of  definite  location.  This  very  matter 
was  considered  and  disposi^d  of  in  the  Sanders  case, 
as  witness  the  following  from  the  opinion  : 

"But  it  is  said  that  no  account  is  to  be  taken 
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of  those  applications  (of  the  mineral  claim- 
ants) for  the  reason  that  the  present  defend- 
ants, who  had  nothing  to  do  with  them,  and 
had  no  interest  in  them,  confess  in  their  answer 
that  the  lands  in  question  did  not  contain  gold 
or  other  metals  in  pajing  quantities  or  in  such 
quantity  as  to  make  the  same,  or  any  part 
thereof,  commercially  valuable  therefor;  that 
the  lands  are  therefore  to  be  regarded  as  agri- 
cultural lands  that  pased  to  the  company  under 
the  act  of  1864,  and  were  preser\^ed  to  it  by 
the  filing  of  the  map  of  the  general  route  in 
1872  and  by  their  withdrawal  in  that  year  by 
the  general  laud  office  *from  sale  or  location, 
pre-emption  or  homestead  entry.'  This  view 
overlooks  the  fact  that  the  express  declaration 
of  congress  was  that  no  public  lands  should 
pass  to  the  company  to  which  at  the  time  of  the 
definite  location  of  the  road  the  United  States 
dirt  not  have  title  free  from  preemption,  or 
other  claims  or  rights.'  ■- 

The  doctrine  thus  announced,  that  upon  the  sub- 
sequent determination  of  tlie  claim  outstanding 
against  any  particular  tract  at  the  time  of  the 
definite  location  of  the  road,  without  such  claim 
<'ulminating  in  a  patent,  the  grant  to  the  railroad 
coiupanj^  did  not  opt^n  and  embrace  it,  had,  it  was 
shown,  been  repeatedliy  aserted  by  the  court.  The 
court  referred  to  its  ruling  in 

Kanmn  R.  R.  Vo.  rn.  DnnniPi/er.  113  U.  S. 
020, 

in  which  it  appeared  that  a  certain  tract  of  land 
was  embraced  in  a  homestead  entry  at  the  time  the 
line  of  the  road  was  definitely  fixed,  the  gnint  con- 
taining reservations  similar  to  the  one  under  con- 
sideration.    The  homesteader  subsetjuently  aban- 
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doned  the  claim  and  the  railroad  company  asserted 
that  thereupon  "the  grant  by  its  inherent  force  re- 
asserted itself  and  extended  to  or  covered  the  land 
as  though  it  had  never  l>een  within  the  excption/' 
But  the  court  declined  to  adopt  this  view,  and  held 
that  the  land  on  its  abandonment  by  the  occupant, 
became  subject  to  appropriation  like  any  other  pub- 
lic land. 

Reference  was  made  to 

HfiHiinqH  T.  />.  /?.  Co.  r.  Whitney,  132  U.  S. 
357, 

and  the  following  quotation  made  from  the  opinion : 

"For  the  foregoing  reasons  we  concur  with 
the  court  below  that  Turner's  homestead  entrv 
excepted  the  land  from  the  operation  of  the 
railroad  grant ;  and  that  upon  the  eancellatian 
of  that  entry  the  traet  in  question  did  not  inure 
to  the  benefit  of  the  company,  hut  reverted  to 
the  government  and  became  a  part  of  the  public 
domain,  subject  to  apjnropriation  by  the  first 
leyal  applica n  t." 

The  particular  proposition  determined  in  the 
Sanders  case  to  which  etfort  has  been  made  to  direct 
attention  is  found  embmlied  in  the  following  terse 
comment  on  it  in  the  opinion  in  the  Nelson  cast*, 
namely : 

"In  the  same  case  the  court,  after  observing 
that  as  the  lauds  tliere  in  dispute  were  not  free 
from  claims  at  date  of  definite  location,  it  was 
of  no  conse(|uence  what  was  done  with  them 
after  that  date." 
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The  Nelson  ease  is  klentieal  in  all  essential  re- 
spects with  the  ease  before  the  conrt.  In  that  ease, 
as  in  this,  the  land  was  unsurveyed  at  the  time  the 
map  of  definite  location  was  filed.  It  was,  however, 
at  that  time  occupied  by  a  settler  with  the  liona  fide 
purpose  of  enterino:  the  same  under  the  homestead 
laws  as  soon  as  it  should  l>e  survwed.  That  condi- 
(i<m,  the  court  held,  operated  to  exempt  it  from  the 
jjrant.  It  was  excepted  out  of  it.  The  jrrant  never 
attached  to  it. 

Now,  the  only  difference  betw*M»n  the  two  cases  is 
that  in  that  case  the  homesteader  continued  to  live 
on  the  land  until  it  was  surveye<l,  and  when  it  was 
lio  promptly  attempted  to  enter  it.  His  application 
was  rejected,  the  land  office  holdinj^  that  the  land 
pass(^d  to  the  railway  company  under  the  grant. 
Hut  the  supreme  court  of  the  United  States  re- 
versed the  supreme  court  of  Washington,  holding, 
as  alwve  indicated,  that  the  claim  or  right  of  the 
homesteader  was  embraced  within  the  language 
"other  claims  or  rights,"  in  the  granting  act,  and 
conse(juently  the  company  got  no  title  to  it. 

But  in  view  of  the  <le<*isions  of  the  suprtune  court 
adverted  to,  the  fact  tliat  the  homestead  clainmnt 
in  the  Nelson  case  continued,  after  the  filing  of  the 
map  of  definite  location,  to  reside  on  the  land  and 
prcmiptly  applied  to  enter  it  when  surveyed,  is  of 
no  consequence.  Suppose^  he  had  not?  Supjwse, 
as  in  the  Dunmever  case  or  the  Wliitnev  case,  he 
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liacl  subsequently  abandoned  it.  The  railroad  com- 
pany could  assert  no  title  to  the  land.  It  would,  as 
said  in  the  Whitney  case,  have  reverted  to  the  gov- 
ernment and  become  a  part  of  the  public  domain, 
subject  to  appropriation  by  the  first  legal  applicant. 

Suppose  he  liad  continued  to  reside  on  the  land, 
])ut  had  neglected  to  make  his  application  to  enter 
within  the  time  limitwl  bv  the  act  of  Mav  14,  1880. 
By  no  possibility,  under  the  repeated  decisions  of 
the  supreme  court,  could  the  railroad  company  be 
advantaged  under  the  grant  here  involved  by  his 
delinquency.  He  would  subject  himself  to  the  risk 
of  losing  the  land  by  reason  of  the  filing  of  an  appli- 
cation by  some  other  qualified  appropriator,  but  the 
railroad  grant  had  become  fixed  and  liound  many 
years  l)efore,  and  he  would  be  in  no  peril  from  it. 

There  is  no  difficulty  whatever  in  distinguishing 
this  ease  from 

y.  P.  R.  R.  ro.  V.  CoJhuni,  164  U.  S.  383. 

In  that  case  all  that  appeare<l  was  that  at  the 
time  of  filing  the  map  of  definite  location  the 
premises  were  occupied  and  cultivated  by  one  Kelly. 
It  was  not  shown  that  he  made  any  claim  to  the 
land  under  any  law  of  the  United  States,  that  he 
intended  to  enter  the  land  as  a  homestead  or  pre- 
emption, nor  does  it  appear  from  the  opinion 
whether  the  laud  was  surveyed  or  unsurveyed.  If 
the  land  was  surveyed  and  the  ninety-day  periixl 
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within  which  he  was  required  to  file  had  expired, 
even  if  he  did  occupy  with  intent  to  enter  as  a  home- 
stead or  pre-emption,  it  mip;ht  well  lie  held  that  he 
had  no  longer  any  "claim''  or  "right"  to  the  land, 
and  that  as  against  any  heneftciary  of  a  grant  tak 
ing  eflfect  thereafter  or  any  legal  appropriator  the 
land  was  public  and  free  from  "claim"  or  "right." 
The  land  office  appears  to  have  believed  that  it  was 
decided  in  the  Col  burn  case  that  in  order  to  consti- 
tute a  "claim"  such  as  would  operate  to  exclude 
a  tract  from  the  grant,  such  "claim"  must  l»e  of 
record  in  the  land  office.  The  c*ase  certainly  does 
not  so  decide.  It  simply  holds  that  there  was  not 
enough  shown  to  except  the  land  from  the  opera- 
tion of  the  grant. 

Rut  the  Nelson  case  and  the  case  of 

Oregon  &  Cal.  R.  R.  Co.  v.  U.  ,Sf.,  189  U.  S. 
103, 

now  to  be  adverted  to,  point  out  that  the  home- 
steader or  pre-emption  claimant  on  unsurveyed 
lands  cannot  make  any  filing  in  the  land  office,  nor 
any  record  there,  of  his  claim;  and  they  hold  that 
he  cannot  he  prejudiced  by  the  fact  that  he  is  af- 
forded no  opportunity  under  the  law  to  make  a 
record.  It  would  be  most  unjust  to  the  pioneer  to 
allow  his  holding,  which  he  subjugated  before  the 
railroad  came,  to  be  appropriated  by  it  when 
eventually  the  land  should  be  sur\^ey<Hl,  by  giving 
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to  the  word  "claim"  in  the  act  a  significance  so  nar- 
row as  to  exclude  his  most  meritorious  claim. 

The  Oregon  &  California  Co.  case  reasserted  the 
doctrine  of  the  Nelson  case,  the  opinion  of  the  Court 
in  each  being  written  bv  the  same  learned  Justice. 

In  that  case  the  company  sought  to  select  the 
lands  in  question  under  the  lieu  provisions  of  the 
grant.  They  had  l>een  occupied  previous  to  the 
survev  bv  homestead  settlers,  and  immediatelv 
thereafter  the  railroad  selections  were  filed.  Within 
the  ninety-day  j^eriod  the  homesteaders  filed  their 
applications,  and  it  was  held  that  they  and  not  the 
railroad  company,  were  entitknl  to  the  land.  The 
ease  is  here  adverted  to  because  it  emphaKizos  the 
point  decided  in  the  Nel^^on  case,  that  the  "right" 
and  "claim"  of  tlie  occupant  was  not  to  l>e  prej- 
udiced by  the  fact  that  the  lands  were  not  surveyed 
at  the  date  of  occupancy. 

Speaking  of  this  ca.se  the  brief  of  appellants 
herein  savs: 

"Here  the  superiority  of  the  occupants'  right 
is  expressly  rested  upon  the  fact  that  they 
moved  within  the  period  allowed  them  bv  the 
Act  of  May  14,  1880." 

Quite  right.  It  wil  l»e  noted,  likewise,  by  the 
court  that  the  adverse  right  a.*<serted  was  initiated 
after  the  survey  had  I»<»eu  made  and  before  the  ex- 
piration of  the  ninety-day  jjeriod.  If  at  any  time 
l)etween  three  months  after  August  10,  1891,  and 
January    10,    1896,    the    appellant    company   had 
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selectetl  these  lands  under  tlif  lieu  provision  of  the 
j^rant,  or  a  qualified  homesteader  had  tenderefl  a 
tiling,  or  an  application  had  lieen  made  to  enter 
under  any  other  law  for  the  disposition  of  the  puhlie 
domain,  the  right  of  the  appelkv  to  the  land  would 
I»e  gone.  The  easc»  adverted  to  simply  holds  that 
his  right  to  enter  guaranteed  to  him  by  the  statute 
at  any  time  within  the  ninety-day  period  eannot  be 
defeated  by  any  perwm  who  endeavors  to  initiate  a 
right  within  that  time.  If  he  complies  with  the 
statute,  he  gets  the  land  though  some  one  else  beat 
him  to  the  land  offlee  after  the  survey  was  made. 

Reference  was  made  above  to  the  predicament  in 
which  Lammlein  would  have  been  had  he  continue*! 
to  reside  on  the  land  and  failed  within  thre»»  months 
after  the  land  was  surveyed  to  tile  his  application 
to  enter — namely,  that  the  land  would  bwome  sub- 
ject to  appropriation  by  any  legal  applicant.  So, 
if  this  appellant  railway  company  should,  after  the 
expiration  of  the  three-months'  period,  select  this 
tract  with  other  lands  under  the  lieu  provisions  of 
its  grant  or  under  the  fict  of  1899,  commonly 
Iv'nown  as  the  Mount  IJainier  Forest  Reserve  act, 
or  any  other  act  entitling  it  to  select  lands,  its  su- 
[M^rior  right  could  not  be  denied.  It  would  1k'  in  the 
position  of  anv  other  appropriator  and  tlie  rights  of 
Lammlein  would  succundi. 

So  with  appellee  Troflick.  He  did  not  apply  to 
enter  within  the  three  months*  period  and  if,  after 
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that  time  and  before  he  applied  to  enter,  any  legal 
applicant  had  filed  on  the  land,  his  rights  would 
be  gone.  But  unless  intervening  rights  have  at- 
tached it  is  entirely  immaterial  how  long  he  de- 
layed about  making  his  application. 

That  appellee's  right  to  the  land,  except  against 
claims  initiated  intervening  the  filing  of  the  survey 
and  his  own  application  t«  enter,  would  not  be 
prejudiced  by  any  delay,  was  expressly  ruled  by  this 
honorable  court  in 

Whitneij  r.  Taylor,  158  U.  S.  85;  and  in 
Lansdule  r.  Daniels,  10  Otto,  113. 

The  decisions  of  the  land  department  as  to  this 
have  been  uniform.  Settlement  initiates  the  right, 
and  under  the  statute  application  must  be  filed 
within  ninety  days  after  the  survey.  But  delay  in 
doing  so  is  immaterial  unless  there  are  inter^^ening 
rights. 

H.  H.  McLean,  6  L.  D.  653. 

The  same  principle  finds  very  general  applica- 
tkm. 

The  filing  must  l>e  made  within  three  months 
after  8<»ttlement  in  case  of  pre-emptions,  but  delay 
in  doing  so  is  of  no  consequence  unless  meanwhile 
some  one  else  has  file<l. 

JohthsOH  r.  ToKsley,  13  Wall.  72. 

A  pre-emption  entry  had  to  l>e  completed  within  a 
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cortain  limited  time  after  the  filing  of  the  declara- 
tory statement,  by  making  proof  and  paying  for  the 
land,  but  no  right  wa«  lost  by  delay  in  doing  so 
unless  after  the  time  limits  and  before  the  tender, 
some  one  else  initiated  a  right  to  the  land. 

Chicago,  Mihrntdee  d-  St  Paul  Co.,  9  L.  D. 

221. 
J.  B.  Raymond.  2  L.  D.  854. 

It  is  likewise  recognized  in  the  law  applicable  to 
the  disposition  of  mineral  claims.  The  right  id 
initiated  by  discovery  and  marking  the  boundaries 
and  must  l»e  completed  under  the  local  laws  by 
filing  a  certificate  within  a  certain  time.  But 
delay  in  the  filing  of  the  certificate  is  unimportant 
unless  some  one  else  locates  after  the  time  allowed 
and  before  the  record  is  made. 

1  Lindley  on  Mines,  390. 

So  there  was  no  reason  to  deny  appellee's  appli- 
cation to  enter  the  land  by  reason  of  any  delay  on 
his  part  in  presenting  it  after  the  survey.  Indeed 
the  land  office  recognized  no  objection  to  the  appli- 
cation on  that  ground.  The  action  of  the  Com- 
missioner was  based' cm  the  C-olburn  case,  which 
clearly  was  not  governing  and  was  misapplied. 


Hecause  it  might  possibly  l>e  inferred  from  the 
language  of  some  of  the  opinions  of  the  Suprc^me 
Court  of  the  United  States  in  construing  railroad 
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tliat  time  and  before  he  applied  to  enter,  any  legal 
applicant  had  filed  on  the  land,  his  rights  would 
be  gone.  But  unless  intervening  rights  have  at- 
tached it  is  entirely  immaterial  how  long  he  de- 
laved  about  making  his  application. 

That  appellee's  right  to  the  land,  exct^pt  against 
claims  initiated  intervening  the  filing  of  the  survey 
and  his  own  application  to  enter,  would  not  be 
prejudiced  by  any  delay,  was  expressly  ruled  by  this 
honorable  court  in 

MlnUu'if  r.  Taylor.  158  V.  8.  85;  and  in 
Lonsdale  r.  DttnieU.  10  Otto,  113. 

The  decisions  of  the  land  department  as  to  this 
have  been  uniform.  Settlement  initiates  the  right, 
and  under  the  statute  application  must  be  filed 
within  ninety  days  after  the  survey.  But  delay  in 
doing  so  is  immateria]  unless  there  are  intervening 
rights. 

H.  H.  McLean,  6  L.  D.  653. 

The  same  principle  finds  very  general  applica- 
tion* 

The  filing  must  l>e  made  within  three  months 
after  settlement  in  case  of  pre-emptions,  but  delay 
in  doing  so  is  of  no  consequence  unless  meanwhile 
some  one  else  has  filed, 

Johnson  r.  Tointhj/,  13  Wall.  72. 

A  pre-emption  entry  had  to  be  completed  within  a 
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cortaiii  limited  tiiuo  after  the  filing  of  the  declara- 
tory statement,  by  making:  proof  and  paying  for  the 
land,  bnt  no  right  was  lost  by  delay  in  doing  so 
unless  after  the  time  limited  and  before  the  tender, 
some  one  else  initiated  a  right  to  the  land. 

(^hicago,  Milirniilrr  d-  Sf.  Paul  Co.,  9  L.  D. 

221*. 
J.  H.  Roi/momL  2  L.  D.  854. 

It  is  likewise  recognized  in  the  law  applicable  to 
th«'  disposition  of  mineral  claims.  The  right  is 
initiated  by  discovery  and  marking  the  lionndaries 
and  mnst  lie  completed  under  the  local  laws  by 
tiling  a  certificate  within  a  certain  tim<'.  But 
delay  in  the  filing  of  the  certificate  is  unimf»ortant 
unless  some  one  else  locates  after  the  time  allowed 
and  before  the  record  is  made. 

1  f And  J  PI/  on  Mines,  31W). 

So  there  was  no  reason  to  deny  appellee's  appli- 
cation to  enter  the  land  by  reason  of  any  delay  on 
his  part  in  presenting  it  aft-er  the  survey.  Indeed 
the  land  office  recoguiz**d  no  obj(H*tion  to  the  appli- 
cation on  that  ground.  The  action  of  the  Com- 
missioner was  based  <m  the  r4»lburn  case,  which 
learly  was  not  governing  and  was  misiipplied. 
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l»e<aust»  it  might  possibly  Ix^  infernal  from  the 
language  of  some  of  the  opinions  of  the  Supreme 
<'ourt  of  the  United  States  in  construing  railroad 
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grants,  as  the  Honorable  Commissioner  evidently  in- 
ferred from  the  opinion  in  the  Colburn  case,  that  in 
ordeF  to  constitute  a  "claim"  within  the  meaning  of 
the  word  as  used  in  the  excepting  clause  of  the 
Northern  Pacific  grant,  there  must  have  been  a 
land  office  nn-oM  of  it,  the  following  is  quoted 
from  the  later  dmsion  in  the  Nelson  case,  namelj : 

"As  the  railroad  had  not  acquired  any  vested 
interest  in  the  land  when  Nelson  went  upon  it, 
his  continuous  occupancy  of  it  with  a  view,  in 
good  faith,  to  acquire  it  under  the  homestead 
laws  as  soon  as  it  was  surveyed,  constituted,  in 
our  opinion,  a  chiin  upon  the  land  within  the 
meaning  of  the  Northern  Pacific  act  of  1864; 
and  as  the  claim  existed  when  the  railroad 
company  definitely  located  its  line,  the  land 
was,  by  the  express  words  of  that  act,  excluded 
from  the  grant.-' 

And  then,  having  referred  to  the  lands  excepted! 
as  being  such  as  are  subject  to  "other  claims  or 
rights"  than  pre-emption  claims,  and  to  the  lan- 
guage of  the  lieu  clause  granting  the  right  to  select 
in  place  of  tracts  "occupie<l  by  homestead  settlers", 
the  opinion  continues : 

"The  words  'occupied  by  homestead  settlers' 
show  that  congi'ess  intended  by  the  charter  of 
the  Northern  Pacific  Railroad  Company — 
whatever  it  may  have  intended  as  to  other  com- 
panies receiving  grants  of  public  lands — that 
occupancy  by  a  homestead  settler,  with  the  in- 
tention to  take  the  Ixniefit  of  the  homestead 
laws,  constituted  a  rUiim  which,  exii^ting  at 
date  of  definite  locatiim,  would  exclude  from 
the  grant  land  that  might  otherwise  be  covered 
by  it.     *     *     ♦     If  it  l)e  said  that  Nelson's 
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elaim  was  that  of  mere  occupancy,  unattended 
by  formal  entry  or  application  for  the  land,  the 
answer  is  that  that  was  a  condition  for  which 
he  was  not  in  any  wise  responsible,  and  his 
rights  in  law  were  not  lessened  by  that  fact. 
The  land  was  not  surveyed  for  twelve  years 
after  he  took  up  his  residence  on  it,  and  under 
the  homestead  law  he  could  not  initiate  his 
right  by  formal  entry  of  record  until  such  sur- 
vey." 

And  then  the  court  shows  the  inapplicability 
of  the  case  of  X.  P.  R.  R.  C'o.  v.  Oolburn,  distin- 
guishing it  by  the  fact  that  in  that  case  the  settle- 
ment was  made  upon  surveyed  land  and  that  the 
occupant  had  not  made  his  filing  prior  to  the  filing 
of  the  map,  though  he  had  an  opportunity  to  do  so. 


The  appellants,  admitting  that  if  the  land  in 
cpiostion  was  occupicnl  by  a  bona  fidr  homestead 
settler  on  the  6th  day  of  July,  1882,  intending  to  file 
as  soon  as  the  land  should  be  surveyed,  it  was  ex- 
ct^pted  from  the  grant  to  the  Northern  Pacific  Rail- 
road Company',  advance  the  contention  that  either 
tlie  fact  of  occupancy  or  the  bona  pdrn  of  the  pur- 
pose of  the  settler  to  enter  is  to  lie  determined,  not 
by  evidence  such  as  would  ordinarilv  ho  considered 
as  tending  to  establish  such  facts,  but  by  whether 
the  land  office  record  shows,  within  three  months  of 
the  filing  of  the  plat  of  the  survey,  an  entry  by  the 
person  occupying  the  land  at  the  time  of  the  filing 
of  the  map  of  definite  hK-ation.     Nothing  that  was 
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said  in  the  Nelson  ease  nor  anything  that  can  be 
gathered  from  the  earlier  decisions  of  this  court, 
lends  any  support  to  such  alleged  rule  of  evidence. 

It  is  true  the  learned  Justice  writing  the  opinion 
in  the  Nelson  case  makes  reference  a  number  of 
times  to  the  fact  that  the  settler  made  his  filing  as 
soon  as  the  land  was  surveyed.  That  was  one  of 
the  facts  of  the  case.  It  was  a  circumstance  cloth- 
ing his  case  with  a  special  equity.  It  would  have 
been  harsh  indeed  to  take  from  him,  under  those  cir- 
cumstances, the  home  he  had  established  and  im- 
proved before  the  railroad  company  had  earned  any 
right  to  the  land  by  preparing  to  build  into  the 
region  in  which  it  lay. 

But  there  is  absolutely  nothing  in  anything  that 
was  said  bv  the  court  or  in  the  conclusion  that  was 
reached  that  could  lead  to  the  conclusion  that  the 
fact  adverted  to  was  vital  to  the  case,  and  the 
reasoning  by  which  the  court  awarded  Nelson  the 
land  forbids  the  belief  that  it  was  vital  to  the  case. 
The  line  of  reasoning  compels  the  conclusion  that 
the  railroad  company's  right  to  the  land  was  utterly 
gone  years  l»efore,  that  it  never  did  attach,  by  rea- 
son of  his  mM'upancy  at  and  prior  to  the  filing  of 

the  map  of  definite  location.  And  there  is  nothing 
that  can  possibly  induce  the  iH'lief  that  the  com- 
pany** right  l»eing  gone,  the  fourt  considered  his 
own  right  to  the  land  w<mld  l>e  any  the  less  clear 
though  he  had  delayetl  l)eyond  the  thret*  months' 
periixl  In  nuiking  his  filing. 
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Tlie  court  referred  to  the  fact  that  he  did  apply 
to  enter  as  soon  as  the  plats  wen*  on  file,  rather  to 
show  that  though  enti*ymen  in  general  occupied  a 
position  of  so  much  equity,  the  construction  of  the 
grant  contended  for  by  the  railroad  company  would 
<leny  to  them  the  land  that  had  lieen  made  valuable 
by  their  pioneer  efforts. 

The  fact  was  by  no  means  vital,  but  it  was  im- 
j>ortant  as  showing  the  imnpiity  that  would  be 
wrought  if  any  construction  other  than  that  given 
the  grant  by  the  court  should  be  adopted. 

There  are  many  rcmsons  for  rejecting  the  rule  of 
evidence  which  appellants  s<»ek  to  have  established. 

In  the  first  place  there  is  no  sort  of  relation  be- 
tween the  recitals  of  the  application  to  enter  by  a 
homesteader,  filing  in  1891,  and  either  his  occu- 
pancy in  1882  or  the  bona  fides  of  his  intention  to 
enter  the  land  as  a  homestead  when  surveyed. 

The  application  to  enter  as  a  homestead,  unlike 
the  declaratory  statement  of  a  pre-emptioner,  says 
nothing  at  all  al»out  when  the  applicant  settled  cm 
the  land. 

Sec.  22fM),  li.  S.  U.  S.     (As  amended  bv  Act 
of  1891.1 

The  pre-emptioner  could  not  file  his  declaratory 
«t{itement  until  he  had  settled  on  the  land.  The 
homesteader  files  as  the  initial  act  in  the  acquisi- 
tion of  title,  though  in  a  contest  with  another  claim- 
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ant  he  may  insist  on  a  right  to  the  land  as  of  his 
date  of  settlement^  if  that  antedated  his  filing. 

It  is  strange  that  the  absence  of  an  official  docu- 
ment which  says  nothing  at  all  about  settlement  or 
occupancy,  even  at  the  time  it  is  filed,  should  he 
deemed  conclusive  proof  that  land  was  not  occupied 
hy  a  homestead  settler  nine  years  before. 

Referenee  is  made  in  this  connection  to 

N.  P.  R.  R.  Vo.  r.  CoJhurn,  164  F.  S.  383. 

In  that  vane  it  was  not  held  that  the  want  of  a 
filing  in  the  land  office  was  proof  either  of  non- 
occupancy  or  want  of  good  faith.  The  land  had 
been  surveyed.  Under  the  circumstances  an  oppor- 
tunity existed  to  file  and  the  occupant  did  not  file. 
The  holding  was  that  the  rights  of  the  railroad  com- 
pany having  attached  while  the  occupant  was  in 
default,  he  was  to  be  deemed  to  have  no  claim,  just 
as  if  the  map  of  definite  location  in  this  case  had 
l>een  filed  after  1891,  the  complainant  would  Ik* 
deemed  to  have  no  chihn  to  the  land. 

In 

A'.  R.  Ry.  Vo.  r.  DejAwey,  174  U.  S.  622, 
the  ruling  was  jjuite  in  keeping  with   the  same 
theorv. 

The  court  held  that  though  there  appeared  on  the 
records  of  the  land  office  at  the  time  of  the  filing 
of  the  map  of  definite  location  a  pre-emption  de- 
i-liiratory  statement,  as  tlie  time  had  gone  l)y  within 
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which  proof  should  have  been  made  when  the  map 
was  filed,  its  vitality  was  }?one  and  it  could  not  be 
considered  as  constituting  a  claim. 

The  holding  in  these  cases  was  not  that  the  al>- 
sence  of  the  requisite  record  was  conclusive  proof  of 
non-occupancy,  abandonment  or  want  of  good  faith, 
but  that  under  the  circumstances  whatever  claim 
there  ever  had  l>een  had  expired,  no  longer  existed 
at  the  critical  poriorl, — the  date  of  filing  the  map. 

The  real  ground  up<m  which  the  lower  court  de- 
cided the  DeLacey  case  was  that  though  the  record 
showed  the  existence  of  a  pre-emption  filing  at  the 
time  the  map  was  filed,  it  could  be  and  was  shown 
that  the  settler  had  actually  abandoned  the  claim 
before  that  time. 

N.  P.  Rtj.  Vo.  r.  De  La^ey,  66  Fed.  450. 

Inferentially,  at  least,  it  held  that  the  fact  of  a 
subsisting  claim  at  the  time  of  the  filing  of  the  map 
of  definite  location,  of  occupancy,  and  every  other 
fact  entering  into  the  question,  could  be  shown  by 
any  relevant  testimony. 

The  case  of   • 

Tarpeif  v.  Madsrn,  178  U.  S.  215, 

may  as  well  l)e  mentioned  here,  since  some  support 
for  the  position  of  the  appellants  is  claimed  for  it. 
In  that  case  the  map  of  definite  location  was  filed 
October  20,  1868.  At  that  time  there  was  no  land 
office  in  which  the  pre-emptioner  could  file.      The 
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office  was  opened  some  time  in  April  or  May,  1869. 
On  May  29th,  one  Olney  filed  a  pre-emption  declara- 
tory statement,  alleging  settlement  April  23,  1869. 
It  will  be  noticed  that  the  date  of  settlement  m 
recited  was  after  the  filing  of  the  map.  Olney 
afterwards  abandoned  the  land  and  Madsen  home- 
steaded  it  after  it  had  been  for  pears  in  the  pon- 
9esmon  of  the  railroad  company. 

The  court  held  that  waiving  the  question  as  to 
whether  it  could  be  shown  that  Olney  had,  in  fact, 
contrary  to  the  recital  of  his  declartory  statement, 
settled  on  the  land  prior  to  October  20,  1868,  as 
the  evidence  tended  to  show,  there  was  nothing  in 
the  record  to  establish,  as  a  fact,  that  his  occupancy 
of  the  land  prior  to  that  date  was  with  intent  to 
acquire  title  to  it  from  the  United  States. 

None  of  these  cases  aifonl  any  support  to  the 
novel  rule  of  evidence  which  the  appellants  assert. 

To  resume  the  discussion  of  th  reasons  which  for- 
bid its  acceptance. 

Proof  that  a  man  did  not  make  a  filing  upon  a 
certain  tract  of  land  in  1891,  except  by  operation  of 
an  arbitrary  rule  of  law,  is  certainly  no  proof  that 
he  did  not  occupy  it  in  1882,  and  is  only  the  feeblest 
kind  of  evidence,  if  it  is  evidence  at  all,  that  occupy- 
ing it,  if  he  did  in  1882,  he  then  had  no  bona  fide 
purpose  to  enter  it. 

He  had  abundant  time  meanwhile  to  change  his 
mind.    Any  one  familiar  with  the  development  of 
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our  country  knows  how  often  the  settler  has  taken 
up  his  residence  upon  a  piece  of  land,  filled  with 
hope  and  the  fixed  purpose  of  acquiring  title  to  it, 
and  after  attempting  for  a  time  to  make  a  living  off 
it,  and  then  giving  up  the  struggle  has  abandoned  it, 
leaving  the  land  to  be  taken  again,  possibly,  by  later 
comers. 

Even  if  Lammlein  had  abandoned  this  land,  say 
in  1889.  as  is  chargt^i  in  the  brief  of  appellants,  that 
fact  would  not  establish  that  he  did  not  have  a 
hona  /frfc  intent  to  acquire  the  land  in  1882.  But 
he  died  before  the  land  was  surveyed  and  sold  the 
place  on  his  death-lied  to  appellee.  Had  he  con- 
tinued to  live  on  the  land  until  after  1891  it  might 
Iw  permitted  to  submit  in  evidence  that  his  failure 
to  enter  promptly  when  he  had  an  opportunity  was 
evidence  that  he  never  intended  to  enter.  But  he 
ilied  and,  anticipating  his  death,  sold  the  place. 
(Vrtainly  Trodick's  failure  in  1891  to  enter  is  no 
proof  that  lammlein  had  no  intention  in  1882  to 
do  so. 

The  rule  contended  for  would  give  to  the  railroad 
company  the  benefit  of  the  labor  and  toil  of  every 
settler  going  on  an  odd-numbered  section  Iwfore  the 
survey  and  the  advent  of  the  railroad,  if  he  hap- 
I>ened  to  die  after  the  filing  of  the  ump  of  definite 
hnation,  while  waiting  for  the  government  to  com- 
plete the  survey. 

If  the  only  competent  evidence  of  the  goiHl  faith 
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«f  the  occupant  at  the  time  of  the  filing  of  the  map 
of  definite  location  is,  as  contended,  the  making  of 
a  filing  by  the  party  who  occupied  the  premises, 
within  three  months  after  the  survey  is  filed,  such 
proof  must  inevitably  be  wanting  if  he  dies  mean- 
while. 

Oftentimes  huid  so  appropriated  and  improvinl 
by  the  pifmetM*  btM-omes  of  great  value  liefore  th«» 
survey. 

To  the  foregiug  jirgnment  advance<l  Itefore  the 
Circuit  (\>urt  of  Appeals,  it  is  answertnl,  in  the 
brief  filed  in  this  court,  that  it  is  without  weight 
because  by  reason  of  the  provisions  of  SiH-tion  221H, 
the  widow  of  a  settler,  or,  in  case  of  her  death,  his 
heirs,  may  umke  proof  and  obtain  a  patent  to  his 
homestead.     But  this  is  a  i>alpable  error. 

Section  2291  of  the  Revised  Statutes  of  the  United 
States  contemplates  the  case  of  a  tract  which  has 
been  entered,  on  which  a  claimant  has  made  a  filing, 
of  which  he  has  made  entry  according  to  the  pro- 
visions of  StMtions  2289  and  229(). 

A  h()mestea«l  entry  cann(>t  he  made  of  unsur- 
veyed  land,  aii<l  there  is  no  entry  until  the  claimant 
has  complietl  with  the  provisions  of  Sectiim  22!X>. 

Hastinffs  r.  Whitini/.  182  V.  S.  357. 

The  disi-ussiou  docs  not  concern  itself  with  one  so 
circumstaucetl,  hut  witli  one  who  has  made  a  st*ttle- 
mcnt,  but  who,  by  reason  of  the  fa<'t  that  the  IjhkI 
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is  unsurveyed,  has  {win\  doiiicHl  the  opiiortuiiity  to 
make  an  entry. 

A  homesteader  acquired  no  ripjhts  l>y  virtue  of 
any  settlement  he  made  on  the  land  until  the  act 
of  1880  was  passed. 

f^<»ctiou  2291  was  in  existence  prior  to  the  date 
when  it  came  into  lieinjr  and,  of  m^vssity,  could  not 
reach  the  case  of  one  whose  only  rijfhts  are  such  as 
he  enjoys  under  tlu»  act  of  1880.  There  is  uo  pro- 
vision in  the  law  for  the  ilevolution  of  the  prefer- 
ence rijjht  of  entry  j»iven  by  the  act  of  May  14, 
1880.  Doubtless  if  the  widow  was  residinjr  on  the 
land  at  the  time  of  the  death  of  the  claimant,  she 
would  be  held  to  have  initiate*]  a  residence  and 
settlement  in  her  own  rig:ht  immediately.  If  she 
lived  apart  from  her  husliand  she  could  make  no 
such  claim.  Anyway  the  instant  he  died,  under 
the  rule  contended  for  by  the  appellants,  the  claim 
of  the  railroad  company  would  attach  to  the  land, 
as  no  one  could  assert  any  claim  liecause  of  his 
settlement — his  widow  and  heirs  lK»in^  iu  no  better 
IH»sition  than  stranjjers. 

This  was  what  was  decided,  and  all  that  was  de- 
eided,  in 

Hii-rtoH  r.  Tranr.  130  U.  S.  232. 

tired  by  appellants  as  another  case  "directly  in 
l>oint." 

The  h>j»ic  of  the  opinion  in  that  ease  forbids  any 
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8ueh  eonelusion  as  is  sought  to  be  drawn  from  it 
by  the  app<»llaiits.  The  pre-emption  right,  it  holds, 
is  in  the  nature  of  a  continuing  offer  by  the  govern- 
ment to  the  settler,  to  the  effect  that  he  shall,  if  the 
land  is  not  meanwhile  withdrawn  from  sale,  have 
the  first  right  to  enter  it,  upon  the  survey  W\n*r 
made  and  returned. 

If  we  assume  tliat  continuouslv  from  the  time  he 
settled  on  the  land  in  question  until  he  ditni,  and 
uninterruptedly  after  the  filing  by  the  railroad  com- 
pany of  its  map  of  definite  location  the  government 
was  promising  Lammlein  that  as  soon  as  this  tract 
of  land  was  suneyed  he  should  have  the  right  in 
pi*eference  to  any  one  else  to  enter  it,  we  must  like- 
wise assume  that  the  land  continued  after  1882  to 
be  public  land,  which  the  government  had  a  right 
to  dis[N)se  of,  not  land  which  it  had  already  dis- 
I>ose<l  of  to  the  railroad  company. 

The  wholi'  theory  of  the  brief  to  the  effect  that 
there  im  >»ome  unliending  rule  of  evidence  that  the 
'*g«K>d  faith"  of  the  settler,  the  bona  ffflea  of  his 
occupancy  at  the  time  of  the  filing  of  the  map  of 
definite  bx-ation,  can  Ik*  established  only  by  the  fact 
«f  hi»  making  a  filing  in  the  land  office  within  the 
time  limited  l>y  law,  after  the  survey,  has  no  better 
»MpjM>rt  than  the  lwu*(*  comment  of  ]klr.  Justice 
Harlan  in  the  Nelson  case,  in  his  rt^ference  to  the 
rolburn  rase,  to  the  effect  that  the  lands  therein 
lir«inght   Into  «|uestion    hchtff   HiirrryeiJ   the   '*goo<l 
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faith  of  the  oooupation  had  not  been  manifested  by 
an  entry  or  an  attempt  at  entry  at  any  time  in  the 
local  land  office." 

Undonbtedly,  if  the  land  was  snrveye^l  at  the 
time  the  allege<l  settlement  was  made,  the  omission 
to  make  entry  at  once  would  lie  the  strongest  kind 
of  evidence  that  the  occupant  had  had  no  Imiia  fidv 
[Hirpose  to  enter.  Likewise  if  the  survey  was  made 
very  shortly  after  h<»  went  upon  the  land,  his 
negle<t  to  file  would  lie  persuasive  evidence  that  he 
Imd  not  theretofore  entertained  any  fixed  purpose  to 
enter.  But  if  the  sunw  was  not  made  until  he  had 
resided  continuously  on  the  land  with  his  family, 
for  fifteen  years,  improving  and  cultivating  it,  de- 
ilaring  repeatedly  his  purpose  to  enter  the  land  as 
a  homestead,  it  w<mld  be  a  queer  rule  of  law  that 
would  deny  to  him  the  land  because  of  imnt  of  gotnt 
foith.  simply  l>ecause  he  allowed  the  period  limite<l 
by  statute  after  the  survey  to  lapse  liefore  making 
Ills  filing.  He  might  lose  the  land,  and  of  course 
Ih*  would  if  any  right  was  initiated  l>eforf»  lu* 
tendered  his  filing,  but  he  would  lose  it,  nt»t  l»e*'aus<* 
<»f  the  want  of  go«Kl  faith  in  his  settlement  or  occu. 
iMincy,  but  because  <»f  a  fixwl  provision  of  the  law 
which  renders  useless  to  him  the  verv  ls*st  faith,  th<» 
utmost  of  lumestv  in  intention.  He  iiiav  have  de- 
ferred  liecause  he  had  not  learned  of  the  snrvi'vs.  or 
because,  lieingaged  and  unletter(Hl,  like  the  ap}>ellee 
in  this  case,  he  was  nninf(»rmed  or  unmindful  of  tlw 
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neeessity  of  filing  promptly  upon  the  making  of 
the  survey.  He  loses  the  land  to  any  one  securing 
an  intervening  right,  but  not  because  of  any  lack  of 
bona  fides  on  his  part. 

But  it  is  not  only  in  eases  where  death  intervenes 
that  the  railroad  would  enrich  itself  through  the 
labor  of  others  under  the  rule  contended  for. 

In  every  case  where  the  original  occupant  sold 
his  place  a  similar  result  would  ensue.  In  fact, 
that  is  just  what  is  claimed  in  the  brief  in  this  cas<% 
that  Lammlein  having  sold  the  place,  he  thereby 
abandoned  it  and  disqualified  himself  from  entering 
it,  so  it  belongs  to  the  railroad  company.  Congress 
never  could  have  intended  to  work  such  oppression. 
It  would  be  a  wanton  disregard  of  the  rights  of  a 
most  deserving  class  of  citizens  if  the  sale  of  his 
holdings  by  a  .^tettler,  prior  to  survey  and  after  the 
filing  of  the  map  of  definite  location,  should  operate 
to  devote  the  land,  against  the  claims  of  his  suc- 
cessor, to  the  railroad  company.  Such  a  holding 
would,  of  course,  forbid  all  such  sales.  If  old  age 
and  incapacity  came  before  the  survey,  the  settler 
could  not  dis]M)se  of  his  holdings,  or  let  any  one  into 
])ossession.  By  the  very  act  of  his  attempted  dis- 
position the  railroad  right  attaches.  This  will  not 
do. 

As  shown  l)efore,  the  transfer  of  the  right  of  pos- 
session, acquired  by  s«»ttlement,  is  sanctioned  by  the 
rejieatnl   adjudications  of  this  court,   though,  of 
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coiipse,  the  transferee  cannot  hold  the  land  unless 
he  is  a  qualified  entryman  and  intends  bona  lide 
to  file  upon  it  as  a  homestead. 

The  same  considerations  forbid  the  lielief  that  in 
the  act  in  question  a  rule  of  evidence  was  estalv 
lished  that  accomplishes  the  same  result  as  an  ex- 
press provision  so  extending  the  grant. 

Finally  the  inadmissibility  of  this  arbitrary  rule 
of  evidence  is  apparent  if  we  conceive  of  an  action 
brought  by  the  Northern  acific  Kailway  Company 
against  I^mmlein,  at  any  time  between  1882  and 
1S89,  to  enjoin  the  latter  from  cutting  timber  from 
the  land  in  question  with  which  to  construct  a  hous<* 
or  barn,  or  for  the  purpose  of  clearing  it  with  a  view 
to  its  cultivation.  Certainly  Lammlein  could  have 
shown  in  that  action  that  the  tract  in  question  was 
excepted  and  he  could  show  the  facts  which  brought 
it  within  the  exception.  The  company  would  have 
l»een  defeated  l)ecause  it  would  appear  that  it  had 
no  inceptive  title  to  the  land.  But  if  it  had  no  title 
in  1886,  say,  it  had  none  at  any  later  date. 

It  is  unneeeksary  to  comment  cm  the  authorities 
cited  at  pages  8  and  9  of  appellants*  brief  to  sup]K>rt 
the  claim  that  the  "good  faith"  of  a  homestead 
clainmnt  can  be  shown  onlv  bv  a  land  office  I'ecord. 

There  is  nothing  in  any  of  them  that  c»ven  re- 
motely i-efers  to  the  subject  of  "g«KMl  faith."  They 
art*  all  such  cases  as  might  have  lieen  cited  by  the 
ai)j)ellant  in  the  Nelstm  case  to  the  effect  that  the 
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land  is  not  Uiirclened  with  any  kind  of  a  claim  at 
all, — so  as  to  except  it  from  the  grant,  as  was 
claimed  therein.  They  may  have  some  relevancy 
to  such  a  claim,  but  they  are  wholly  inapplicable 
to  a  discussion  as  to  how  *^good  faith'^  on  the  part 
of  a  homestead  occupant  may  be  shown. 

Nor  is  there  anything  in  the  remark  quoted  fiom 
the  opinion  of  this  court  in 

iHited  States  r.  C.  J/,  d  St.  P.  Ry.  Co., 
(Adv.    Sheets   U.    S.    8.    T.    Dec.    15,   15)10, 
page  7) 

that  gives  smy  support  whatever  to  such  suppostNl 
rule  of  evidence. 


The  controversy  lietween  the  parties  is  brought 
out  clearly  by  the  remark  made  in  the  brief  in  con- 
nection with  the  reference  to  the  act  of  Mav  14, 
1880,  at  pages  10  and  11.     There  we  read: 

"That  act  simply  gave  to  the  homesteader  the 
same  period  of  grace  previously  enjoyed  by  the 
pre-emptor  within  which  to  make  his  entry; 
and  indisputably  if  »uch  an  entry  had  been 
made  by  Ijammlein  or  by  his  heirs  within  three 
months  after  the  plat  of  survey  was  filed,  thr, 
railroad  vompanif  iroiihf  have  lottt  itft  right  to 
the  land.-' 

The  app«»llee  maintains  that  the  railroad  com- 
pany could  1oH€  no  right  to  the  land,  for  it  never  had 
any.  It  never  had  any  by  reason  of  the  conditions 
that  existed  in  1882.  It  eith€»r,  on  filing  the  map  of 
definite  hH-ation,  acr|uireil a  perfnt  and  indefeasible 
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title  or  it  ^t  none  at  all.  The  language  used  im- 
plies that  it  got  some  kind  of  a  title,  likely  to  be 
terminated  upon  a  condition  {subsequent.  The 
whole  course  of  the  decisions  construing  these 
grants  is  against  any  such  contention,  and  it  is 
equally  at  variance  with  the  whole  argument  of  the 
brief  preceding, — which  is  to  the  effect  that  the 
equitable  title  was  acquired  or  was  not  acquired  by 
the  railroad  company,  ipso  fai'to,  on  the  filing  of 
the  map  of  definite  location,  but  that  in  a  subse- 
quent contest  between  it  and  a  homesteader,  the 
only  evidence  by  whi<'h  he  could  be  permitted  to 
establish  his  good  faith  and  the  bona  fide  character 
of  his  settlement  would  be  his  filing  in  the  land 
office,  which,  as  shown,  would  not  contain  even 
a  recital  of  his  settlement  or  occupancy  prior  there- 
to at  any  time,  much  less  the  good  faith  thereof. 

No  such  force  can  1m»  given  to  the  decision  in 

Water  dMhi.  Co.  r.  Bughey,  96  U.  S.  165, 

as  is  claimed  for  it.  If  it  were  "exactly  in  point" 
it  would  be  flatly  contradictory  to  the  conclusion 
peached  in 

KuuxaH  P.  Ry.  fV>.  r.  Dmnneijer.  11.3  U.  S. 
629. 

In  fact  it  was  appealed  to  in  the  last  mentioned 
case,  and  the  governing  feature  of  it  shown  so 
clearly  that  no  room  was  left  for  mistaking  what  it 
dn  ided.     The  grant  of  Sections  16  and  36  to  th<' 
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8tate  of  California  for  school  purposes  was  made 
by  the  act  of  1853,  but,  of  course,  the  title  of  the 
goYernment  wa«  not  divested  until  the  sections  were 
identified  bv  the  survey.  A  clause  in  the  act  mak- 
ing the  grant,  excepted  lands  on  which  there  was 
"any  settlement  by  the  erection  of  a  dwelling-house, 
or  the  cultivation  of  any  portion."  One  Bugbey 
had  made  a  settlement  on  a  tract  which  became  a 
part  of  a  certain  section  sixteen  when  the  survey 
was  made  May  19,  1866,  and  in  less  than  a  year 
thereafter,  never  having  attempted  to  enter  the 
lands  as  a  part  of  the  public  lands  of  the  United 
States,  never  having  "sought  to  establish  any  right 
bv  reason  of  this  settlement  .  .  .  under  the 
general  pre-emption  law,"  and,  so  far  as  the  record 
discloses,  never  having  intended  to  do  so,  on  the 
22d  day  of  April,  1867,  he  acknowledged  the  full 
title  of  the  state  to  the  land  and  purchased  the  place 
of  it.  A  ditch  company  which  had  constructed  a 
canal  across  the  land  claimed  title  by  virtue  of  the 
act  of  July  29,  1866,  granting  to  owners  of  ditches 
the  right  of  way  over  the  "public  lands."  The  court 
held  that  inasmuch  as  Bugbey,  though  actually  on 
the  land,  was  asserting  no  right  to  it  adverse  to  the 
state,  was  not  claiming  any  right  to  the  possession 
by  virtue  of  any  law  of  the  United  States,  was  not  a 
bona  fiiJf  settler  intending  to  purchase  from  it,  and 
.shortlv  after  the  survev  acknowledged  the  title  of 
the  state  by  buying  from  it,  the  land  was  not  to  l>e 
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regarded  as  "public  land"  and  so  open  to  the  opera- 
tion against  him  and  in  favor  of  the  ditch  company, 
of  the  act  of  July  29,  1866,  but  that  on  May  19, 
1866,  it  had  become  the  property  of  the  State  of 
California,  All  this  appears  more  clearly,  perhaps, 
from  the  opinion  in  the  Dunmeyer  case  than  from 
the  report  of  the  Bugbey  case  itself.  It  aifords  no 
sort  of  justification  for  the  claim  made  that  if  years 
after  the  filing  of  a  map  of  definite  location,  when 
the  surveys  are  nmde,  a  settler  does  not  file,  he  is 
to  be  conclusively  regarded  as  a  trespasser  from  the 
beginning. 

If  the  surveys  had  l»een  made  promptly  after  the 
year  1882,  and  Lammlein  had  then  omittcHl  to  file, 
but  on  the  contrary  had  bought  from  the  railroad, 
and  then  a  controversy  had  arisen  between  him, 
claiming  under  the  railroad  title,  and  a  stranger 
claiming  the  land  upon  the  ground  that  the  rail- 
road never  acquired  title  by  reason  of  his  occu- 
pancy, and  there  was  no  evidence  going  to  show  that 
his  occupancy  was  accompanied  by  a  purpose  to 
enter  the  land  as  a  homestead,  tlie  case  wouhl  lie 
"exactly  in  point."  As  it  is,  it  contributes  little 
if  anything  to  the  solution  of  the  qm^tion  which 
confronts  the  court. 

It  was  appealed  to  likewise  in 

Whitiufi  r.  Tufflur,  158  V.  S.  85, 

in  support  of  the  proposition  that  lands  occupied 
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by  a  pre-emption  or  homestead  claimant  at  the 
time  of  the  filing  of  the  map  of  definite  location 
passed  to  the  railroad  company  under  its  grant, 
should  the  land  afterwards  be  abandoned  by  the 
settler,  but  this  court  refused,  in  those  eases,  to 
subscribe  to  that  doctrine,  saying  in  Whitney  v. 
Tavlor : 

« 

"This  contention  was  denied,  the  court  hold- 
ing that  the  condition  of  the  title  at  the  date  of 
the  definite  location  determined  the  question  as 
to  whether  the  land  passed  to  the  railroad  com- 
pany or  not." 


It  has  been  insisted  that  in  view  of  the  construc- 
tion given  to  the  grant  and  the  principles  con- 
trolling in  the  decisions  referred  to,  it  is  immaterial 
whether  any  relationship  is  traced  between  I^mm- 
lein  and  Trodick;  that  the  lands  continued  public 
lands  free  from  any  claim  upon  them  by  the  rail- 
road company  by  reason  of  the  conditions  existing 
when  its  map  of  definite  location  was  filed,  and  that 
upon  the  subsequent  temination  of  the  claim  of 
Lammlein,  they  were  open  to  the  first  bona  fide 
settler  who  should  occupy  them,  and  to  entr^^  as 
other  public  lands. 

And  yet  it  may  1k^  important,  perhaps,  in  this 
action  in  Hjuity  in  which  it  is  sought  to  divest  the 
railroad  company  of  an  apparent  title  to  which  it 
has  no  right,  that  tliei-e  never  was  a  time  since  prior 
to  the  date  when  its  grant  l>ecame  fixed  that  the 
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lands  were  in  the  possession  of  the  railroad  com- 
pany,— ^never  a  time  when  they  were  not  in  the 
adverse  occupancy  of  either  the  appellee  or  I^mni- 
lein,  who  reclaimed  and  improved  them,  appellee 
paying  fSOO  for  the  improvements  placed  upon  them 
by  Ijammlein.  The  occupancy  of  the  premises  by 
the  appellee  and  by  Lammlein  would  have  been 
notice  to  any  intendin«:  purchaser  of  the  land  from 
the  railroad  company,  either  before  or  after  patent, 
of  their  rights.  It  is  a  universally  acknowledged 
principle  of  the  law  of  notice  that  possession  and 
occupancy  of  real  property  is  as  effectual  as  notice 
to  purchasers  as  is  any  rec'ord. 

MuUins  V.  Butte  H.  Co.,  25  Mont.  525. 

There  never  was  a  time  after  the  companj'  might, 
under  any  circumstances,  have  asserted  title  to  this 
land  that  any  intending  purchaser  supposing  the 
railroad  company  to  have  title,  would  not  have  been 
disabused  of  such  view  by  taking  the  precaution 
which  is  imposed  on  every  person  contemplating 
purchasing  land  to  inquire  of  the  occupant,  if  there 
is  one,  by  what  title  he  holds. 

Nor  in  the  problem  of  the  construction  to  be  given 

to  the  grant  ought  any  particular  weight  to  be  given 
to  the  argument  evidently,  from  the  opinions,  ad- 
duced repeatedly  liefore  this  court  to  support  tlu* 
contention  of  the  railroad  company  that  insecurity 
iiuist  attend  titles  under  its  grant  unless  it  can  lie 
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determined  from  record  evidence  what  tracts  were 
and  were  not  granted. 

At  every  stage  in  the  history  of  the  litigation  over 
this  particular  grant  this  argument  has  been  made. 
It  was  urged  with  special  insistence  in  the  Barden 
case,  and  predictions  of  disaster  should  the  court 
hold  that  no  mineral  lands  were  excepted  from  the 
grant  save  those  known  to  be  such  at  the  time  of 
the  filing  of  the  map  of  definite  loc-ation  by  the 
company  were  freely  made  by  counsel  representing 
it.  The  communities  affected  do  not  seem  to  have 
suffered  the  catastrophe  prophesied. 

Equally  groundless  are  the  present  proph.nies  of 
evil. 

While  any  land  within  the  limits  of  the  grant 
remains  unpatented  it  is  eminently  fitting  that  the 
land  department  should,  on  the  suggestion  of  any 
one  interested,  listen  to  a  contention  that  any  par- 
ticular tract  Avas  subject  to  a  valid  claim  at  the 
time  of  the  filing  of  the  map  of  definite  location,  and 
that,  for  that  reason,  the  railroad  company  has  no 
right  to  it.  That  was  why  the  act  provided  for  the 
issuance  of  patent«<, — namely,  that  the  department 
might  make  such  inquiri*^  sua  it  might  in  any  man- 
ner be  prompted  to  start,  as  to  whether  any  par- 
ticular tract  within  the  place  limits  was,  for  any 
reason,  excepted  fnnn  the  grant.  This  is  the  prin- 
ciple on  which  the  Barden  case  was  decided. 

Bmuhii  v.  Y.  P.  /?.  fV>.  154  V.  S.  288. 
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The  brief  of  the  appellants  }?ives  much  too  nar- 
row a  scope  to  that  decision.  It  is  tnie  the  court 
held  that  the  land  department  was  chai^jed  with 
the  duty  of  inquiring  as  to  whether  any  lands  to 
which  patent  was  sought  by  the  railroad  company 
wore  or  were  not  mineral  in  character,  and  to  issue 
or  to  withhold  the  patent  accordingly  as  it  deter- 
mined; that,  in  consequence,  the  question  of 
whether  any  specific  lands  were  non-mineral  and 
passed  to  the  railroad  company  under  its  grant,  or 
were  mineral  and  did  not  pass,  was  left  open  until 
jiatent  finally  issued,  up  to  which  time  mineral  loca- 
titms  might  lawfully  he  made  and  maintained.  It 
Ik  true  the  court  held  that  the  land  department 
might  thus  inquire  into  the  phpsif'af  rharaffrr  of 
the  ground.  But  why  did  it  so  hold?  It  was  be- 
cause of  its  more  comprehensive  conclusion  that  the 
land  department  was  empowered  and  charged  with 
the  duty  to  inquire  whether  the  lands  sought  to  be 
patented  were  such  as,  by  reason  of  the  provisions 
of  the  act,  the  claimant  was  entitlcHi  to  take. 

The  Northern  Pacific  Railroad  (^omjiany  was 
not  entitled  to  take  mineral  lands  under  its  grant. 
Hence  the  laud  department  was  called  upon  to  in- 
quire, on  its  application  for  patent  to  any  siM*cific 
tract,  whether  the  land  was  of  that  character.  It 
was  likewise  denied  the  right  to  take,  under  tlu* 
act,  any  lands  which  were  subject  to  ''pre-emption 
<»r  other  claims  or  rights"  or  that  were  "cK'cupied 
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by  homestead  settlers"  at  the  time  the  line  of  the 
road  wa«  definitely  fixed. 

Why  should  that  not  equally  be  made  the  subject 
of  inquiry  by  the  land  department? 

The  principle  of  the  decision  is  expressed  in  the 
following  from  the  opinion : 

"It  is  the  established  doctrine,  expressed  in 
numerous  decisions  of  this  court,  that  where- 
ever  Congress  has  provided  for  the  dis^Misition 
of  any  portion  of  the  public  lands^  of  a  par- 
ticular character,  and  authorizes  the  officers  of 
the  T^nd  Department  to  issue  a  patent  for 
such  land  upon  ascertainment  of  certain  facts, 
that  department  has  jurisdiction  to  inquire 
into  and  determine  as  to  the  existence  of  such 
facts,  and  in  the  absence  of  fraud,  imposition 
or  mistake,  its  determination  is  conclusive 
against  collateral  attack." 

The  quotations  made  by  the  court  from  its  earlie^* 
decisiMis  clearly  elucidate  the  proposition  that  the 
scope  of  the  inc|uiry  imposcnl  upon  the  land  de- 
partment is  by  no  means  confined  to  the  "physical 
character'*  of  the  land.    Thus,  the  following  from 

Steel  V.  St.  Louh  Smelt.  &  Ref.  Co..  100  T'. 
a  450: 

"Necessarily,  theref(»re,  it  must  consider  and 
l>ass  upon  the  qualification  of  the  applicant, 
the  acts  he  has  i)erformcd  to  secure  the  title, 
the  nature  of  the  land,  and  irhcther  it  im  of  the 
cUiHH  trhieh  is  often  to  sale." 

And  then  the  court  continues,  as  though  it  were 
not  open  to  disputation,  that  it  must  make  the 
very  inquiry  contemplated  here : 


171 


-45- 

"If  the  Land  Dopartiuent  must  docide  what 
lands  shall  not  l)o  patented  hn^nusc  rraerved, 
sold,  granted,  or  otherwise  appropriated,  or 
hecamse  not  free  from  pre-emption  or  other 
claims  or  right  at  the  time  the  line  of  the  road 
is  definitely  fixed,  it  must  also  decide  whether 
lands  are  excepted  because  thev  are  mineral 
lands." 

Such  a  hearing  seems  to  hav<'  been  onlered  in 
res|K»ct  to  this  particular  tnict  lK»fore  the  patent 
issued  to  the  railroad  <-oinpany,  but  on  the  coming 
in  of  the  testimony  it  was  ruled  by  the  Commis- 
sioner, as  a  matter  of  law,  that  the  title  passed  to 
the  railroad  company  on  the  filing  of  the  map  of 
definite  location,  because  there  was  no  claim  of 
rci'ord  in  the  land  office,  following  what  was  sup- 
l)Osed  to  have  l>een  ruled  in  the  f'olburn  i'as<\ 

The  railroad  company  certainly  ought  not  to  1m» 
heard  to  complain  if  when  it  ai»plies  for  patent, 
the  land  office  calls  for  information  as  to  whether 
the  land  was  occupied  by  a  bona  p'de  homesteader 
or  was  subject  to  any  otluT  claim  at  the  time  of 
filing  the  map  of  definite  location,  or  to  the  refusal 
of  the  department  to  is^ue  it  a  patent  for  the  land 
if  it  is  determined  that  it  was  s<»  sHbje<*t. 

A  purehasi^r  of  the  land  from  th(»  railroad  com- 
pany before  the  fmtent  issues  ought  not  to  1k» 
h<'ar<l  to  object,  l>ecause  lie  knows  tlint  under  tin* 

law  the  ai>parent  title  is  subject  to  be  def«'ated  by 
evidence  on  the  application  for  the  ]mtent  that 
the  railroad  company  has,  in  fact,  no  title  to  the 
land. 
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There  is  no  hardship  at  all  on  the  railroad  com- 
pany in  this,  and  there  is  no  more  uncertainty  in 
■  ny  title  deriyed  from  the  railroad  company  before 
patent  issues  than  there  is  in  a  title  derived  from 
any  other  claimant  of  land  to  whom  patent  has 
not  issued.  EJvery  purchaser  in  that  position  takes 
the  chance  that  patent  may  never  issue. 

Hawley  v,  DUler,  178  U.  S.  476. 

The  government  may  at  any  time  start  an  in- 
quiry that  may  result  in  the  conclusion  that  the 
party  who  seems  entitled  to  a  patent  has  no  real 

claim  to  the  land  at  all. 

When  the  patent  does  issue,  it  is  subject  to  attack 
only  by  some  one  who  before  it  issued  put  himself 
in  a  position  before  the  land  office  to  demand  and 
require  that  it  go  to  him  instead.  The  e<|uity  action 
cannot  be  maintained  by  any  other. 

It  is  true  that  it  may  be  a  lon^  time  before  the 
company  gets  patent  for  any  particular  lands.  The 
surveyors  may  be  delayed  and  the  congestion  of 
WMrk  in  the  land  office  may  result  in  delays  there- 
after. Tbe  necessary  inquiry  as  to  whether  the 
land  is  mineral  in  character  may  be  deferred  from 
time  to  time  by  reason  of  the  want  of  appropria 
tions  to  carry  on  the  work  of  inspeetion.  All 
these  things  may  be  true.  But  they  are  equally 
true  with  reference  to  application.««  for  patent 
under  any  act  of  Congress.  The  writer  located 
some  public  lands  under  the  lieu  provisions  of  the 
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fore»t  reserve  act,  over  teo  years  ag^o,  and  no 
patent  for  them  has  yet  issued.  That  act  necessi- 
tates an  inquiry  by  the  department  as  to  whether 
the  lands  claimed  are  "vacant."' 

2  Comp.  ^tat.  1541. 

Why  should  there  he  a  rule  by  which  the  cer- 
tainty of  title  in  the  railroad  company  under  its 
^ant  should  be  fixed  at  some  time  antorior  to  the 
issuance  of  the  patent,  while  in  the  case  of  any 
other  law  for  the  disposition  of  the  public  domain 
the  right  of  the  claimant  remains  open  to*  inquiry 
until  the  patent  issues?  Really,  the  rijfht  of  the 
railroad  company  does  remain  open,  as  ruled  in 
the  Barden  case,  until  patent,  so  far  a.«  that  right 
depends  upon  the  character  of  the  land.     What 

* 

the  appellants  really  contend  for  is  that  its  title 
remains  open  so  far  as  the  character  of  the  tract 
is  concerned  with  reference  to  its  being  mineral  or 
otherwise  until  the  patent  issues,  but  that  its 
character  as  to  whether  it  was  or  was  not  subject 
to  pre-emption  or  other  rights  or  occupied  by 
homestead  settlers  ought  to  be  determined  at 
some  earlier  time. 

The  Colbum  case  affords  no  warrant  for  the 
contention  that  such  a  distinction  does  exist  or 
ought  to  exist.  Whether  the  land  is  surveyed  or 
unsnrveyed,  the  question  of  whether  it  i»  reserve*! 
or  is  not  reserved  for  any  reason,  is  open  until  the 
issuance  of  the  patent.    That  case  simply  holds  that 
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in  the  case  of  a  tract  of  land  that  had  been  sur- 
veyed, prior  to  the  filing  of  the  map  of  definite  lo- 
cation, but  which,  thoujfh  occupied,  had  never  been 
filed  on  by  the  occupant,  the  land  department 
would  err,  an  a  matter  of  law,  in  holding  the  land 
subject  to  a  valid  claim  at  the  time  of  the  filing 
of  the  map. 


The  grant  to  the  Northern  Pacific  Railroad 
(^^ompany  wa>»  of  a  vast  domain.  The  plainest 
principles  of  justice  demandeil  that  it  should  not 
abHorb  the  modest  holdings  and  improvements  of 
thosie  who  had  gone  on  the  frontier  to  tame  its 
wildness  in  advance  of  the  coming  of  the  railroad. 
road. 

Tongres.**  wasi  determined  that  it  shonld  not 
have,  as  it  seeks  t«  appropriate  by  its  patent,  the 
fruits  of  the  labor  and  expenditures  of  Lammlein 
in  subduing  this  land.  It  was  recognized  that  when 
surveys  are  delayed  many  years,  a.s  they  were  in 
this  case,  pre-eiuptioners  and  homesteaders  frc*- 
qnently  relinquish  their  possessions  and  improve- 
ments to  later  comers,  etfecting  a  sale,  for  all  prac- 
tical purposes,  as  though  they  had  title.  There 
was  gcMwl  sound  reason  for  not  providing  by  the 
act  that  in  the  event  that  land  should  be  claimed 
at  the  time  of  the  filing  of  tlu»  niap  of  definite  lo- 
cation and  s<»  exce]>ted  from  the  grant,  yet  if  for 
any  reason  the  right  of  the  <K*cup.ving  claimant 
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should  thereaftop  l>e  terminatod  Iwfore  i)at^nt,  tin* 
land  should  become  subjcH^t  to  the  j^ant.  Oonwpe^s 
recognized  that  the  settler  had  probably  done  as 
much  in  his  way  towards  the  development  of  the 
country  as  the  railroad  was  to  do,  and  it  did  not 
propose  to  put  an  embai^  on  his  disposing  of  his 
^possessions  and  his  improvements*  should  old  age 
overtake  him  befor  the  survey  was  made  or  other 
necessity,  or  even  his  interest  prompted  him  to 
sell. 

It  got  a  great  grant,  as  state<1.  It  was  not  in- 
tended that  it  should  reap  what  others  had  so^ii. 
Tt  became  necessary  to  except  in  general  tenns 
lands  subject  to  claims  or  rights.  Certain  embar- 
rassments to  the  railroad  company  necessarily 
ensued  by  reason  of  the  exception — ^the  embarrass- 
ment of  being  met  when  it  applied  for  patent  by 
pioof,  any  legitimate  proof,  that  any  particular 
tract  was  excepted  from  the  grant. 

Before  it  got  its  patent  in  this  case  the  appellee 
caused  the  proper  inquiry  to  lie  made,  with  the 
result  stated. 

He  could  only  bide  his  time,  maintaining  his 
possession  of  the  land  until  |»atent  issued  and  then 
appeal  to  tlie  courts.     This  he  did. 

II. 
ATXEOEH  IXSrFFiriEXCY  OF  BILL. 

It  is  urged,  however,  that  the  d(»cree  is  erroneous 
iM'cause  thei*e  is  no  proof  that  appellee  is  not  the 
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owner  of  wie  hundred  sixty  acres  of  land.  No 
reference  is  made  to  any  part  of  the  record  show- 
ing that  such  alleged  defect  in  the  proof  was  pre- 
sented when  the  omission  might  have  been  sup- 
plied. There  appears  to  be  no  question  about  the 
fact.  The  roiiiinjssioner  rejected  api>elleo's  ap- 
plication on  no  such  ground.  Presumably  his  filing 
papers  were  in  due  form.  The  appellants  made  no 
answer  that  appellee  was  not  entitled  to  the  land 
because  he  was  already  the  owner  of  one  hundred 
and  sixty  acres  of  land,  or  because  he  was  such  at 
the  time  he  applied  to  enter,  or  that  his  applica- 
tion wa>s  rightly  rejecte<l   for  that  roa.«^>n. 

The  record  being  altogether  silent  upon  the  sub- 
ject, it  becomes  a  question  as  to  whether  non- 
ownership  of  160  acres  of  land  must  be  pleaded  and 
proved  by  appellee  or  whether  tht»  appellants  must 
aver  such  a  condition  in  order  to  defeat  the  action. 

rSy  well  established  rules  of  pleading  it  was  not 
V  incumbent  on  the  appellee  to  plead  this  negative. 

Section  2280  of  the  Revised  Statutes,  as  amended 
by  the  Act  of  1891,  reads  as  follows: 

"Every  |>erson  who  is  the  head  of  a  family, 
or  who  has  arrived  at  the  age  of  twenty-one 
years,  and  is  a  citizen  of  the  Ignited  St,ates, 
or  who  has  filed  his  declaration  of  intention 
to  lie<ome  su<h,  as  required  by  the  naturaliza- 
tion laws,  shall  l)e  entitled  to  enter  one- 
quarter  section,  or  a  less  quantity,  of  unap 
propria  ted  publie  lands,  to  1h'  located  in  a 
body  in  conformity  to  the  legal  suMivisions 
of  the  public  lands;  but  no  per.son  who  is  tli<' 
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proprietor  of  mor**  than  ono  hundred  and  sixty 
acres  of  land  in  any  State  or  Territory,  shall 
acquire  any  right  under  the  homestead  law. 
And  every  person  owning:  and  residing^  on  land 
may,  under  the  provisions  of  this  section, 
enter  other  land  lyingj  contiguous  to  his  land, 
which  shall  not,  with  the  land  so  already 
owned  and  occupied,  exceed  in  the  aggregate 
one  hundred  and  sixty  acn»s." 

It  will  he  observed  that  the  qualidcationi^  of  a 
homesteader  are  set  out  in  the  earlier  part  of  the 
section,  and  then  a  proviso  is  inserted  denying  to 
any  one  the  right  to  enter  a  homestead  who  is  the 
owner  of  more  than  160  acres  of  land  in  any  state 
or  territory. 

The  question  as  to  when  one  pleading  rights 
under  a  statute  must  negative  the  existence  of  con- 
ditions expressed  in  a  proviso  under  which  the 
right  can  not  be  a88f»rted  has  been  often  considered. 
Tt  has  usually  presented  itself  in  connection  with 
criminal  statutes,  but  the  principles  are  equally  ap- 
plicable in  civil  actions  asserting  rights  founde<l 
on  statutes. 

rnitf'd  (^tafrf(  r.  rook,  17  Wall.  1«S, 

is  a  leading  case. 

In  that  case  Mr.  Jusfice  riifford,  spi^aking  for 
the  court,  says: 

"Wliere  the  exception  itself  is  incorporatiHl 
in  the  general  clause,  as  is  su]JiM>s(»d  in  the 
alternative  rule  there  laid  down,  then  it  i« 
correct  to  say,  whether  speaking  of  a  statute 
or  private  contract,  that  unless  the  exception 
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in  the  general  clause  is  negatived  in  pleading 
the  clause,  no  offense,  or  no  cause  of  action, 
will  appear  in  the  indictment  or  declaration 
when  compared  with  the  statute  or  contract; 
but  when  the  exception  or  proviso  is  in  a 
subsequent  substantive  clause,  the  caisie  con- 
templated in  the  enacting  or  general  clause 
may  be  fully  stated  without  negativing  the 
exception  or  proviso,  &»  a  prima  fa<^e  case  is 
stated,  and  it  is  for  the  party  for  whom  matter 
of  excuse  is  furnished  by  the  statute  or  con- 
tract to  bring  it  forward  in  his  defense. 

"Commentators  and  judges  have  some- 
times been  led  into  error  by  supposing  that 
the  words,  'enacting  clause,'  as  frequently  em- 
ployed, mean  tlie  section  of  the  statute  de- 
fining the  offens<',  as  contradistinguished  from 
a  subsequent  s<vtion  in  the  same  statute, 
which  is  a  misapprehension  of  the  term,  as  the 
only  real  question  in  the  case  is,  whether  the 
exception  is  so  incorporated  with  the  substance^ 
of  the  clause  defining  the  offense  as  to  con- 
stitute a  material  jiart  of  the  description  of 
the  acts,  omission,  or  other  ingrt^dients  which 
constitute  the  offens<\  Such  an  offense*  must 
l)e  accuratelv  and  clearlv  descrilied,  and  if  the 
exception  is  so  incorpoi*ateil  with  the  clans*' 
describing  the  offense  that  it  becomes  in  fact 
a  part  of  the  des<-ription,  then  it  cannot  Ix* 
omitted  in  the  pleading;  but  if  it  is  not  so  in 
corporated  with  the  claust*  defining  the  offense 
as  to  become  a  material  part  of  the  definition 
of  the  offense,  then  it  is  matter  of  defense  and 
must  be  shown  by  the  other  party,  though  it 
l>e  in  the  same  section  or  even  in  the  succeed- 
ing sentence.  2  Lead.  Vv.  ('as.,  2d  Ed,.  12; 
Vavasour  v.  Ornirod,  9  Dowl.  &  Ryl.,  509; 
Spiers  v.  Parker,  1  T.  R.,  141 ;  Com.  v.  Bean. 
14  Gray,  53;  1  Stark.  Cr.  IM.,  246. 

"Few  l)etter  guides  u|xm  the  general  sub- 
ject can  he  found  than  the  one  given  at  a  very 
early  ix'riod,  l>y  Tr(»by,  C^h.  J.,  in  Jones  v. 
Axen,  1  I.d.  Raym.,  120,  in  which  he  said,  th«» 
differen(»»  is,  that  where  an  exception  is  in- 
cori>orate(l  in   the  ImhIv  of  the  clause,  he  who 
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pleads  the  clause  oug^ht  also  to  plea<l  the  ex- 
ception; but  when  there  is  a  clause  for  the 
benefit  of  the  pleader,  and  aften**ards  follows 
a  proviso  which  is  a«:ainst  him,  he  shall  plead 
the  clause  and  leave  it  to  the  adversary  to  show 
the  proviso;  which  is  substantially  the  same 
rule  in  both  its  branches  as  that  given  at  a 
much  more  recent  |>eriod  in  the  case  of  Steel 
V.  Smith,  which  received  the  unanimous  con- 
currence of  the  judn^s  of  the  court  by  uiiich  it 
was  promulgated." 

The  entire  applicability  of  this  language  to  the 
solution  of  the  problem  l>efore  us  will  he  apparent 
when  Section  2290,  R.  S.  T^  S.,  as  amended  by  the 
act  of  1891,  is  considered.  The  preceding  section 
having  defined  the  homestead  right,  this  one  sets 
nut  the  contents  of  the  affidavit  which  the  a|> 
plicant  must  file  to  assert  the  right. 

He  must  make  affidavit  of  his  qualificatimi  to 
enter,  reciting  the  facts  as  required  by  Section 
2289,  but  not  a  word  is  «iid  in  the  affidavit  re- 
quired,  the  substance  of  which  in  detail  is  set  out, 
about  his  not  owning  more  than  100  acres  of  land 
ill  any  state  or  territory. 

The  principles  announced  in  United  States  vs. 
Took  were  applied  in  a  civil  action  in 

MWrr  r.  fihirUh,  8  L.  R.  A.  406, 

in  the  opinicm  in  which  numerous  <ases  are  re* 

ferred  to  showing  the  generality  of  its  application. 

The  Court  of  Appeals  of  the  State  of  New  York 

was  guided  by  the  same  rule  of  pleading  in  an 
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acti<Mi  brought  to  recover  of  certain  stockholders  of 
a  corporation  a  liability  imposed  upon  them  by 
statute. 

The  ease  of 

Rowell  i\  Jatirrin.  151  N.  Y.  60, 

is  particularly  pertinent  because  the  exception  or 
proviso  came  into  the  statute  by  amendment. 

The  works  on  pleadin*;  in  civil  cases  announce 
the  rule  substantially  as  declared  by  the  Supreme 
Court  in  the  case*  of  T'.  S.  vs.  Oook. 

Bliss  an  Code  Pleading,  (3d  Ed.)  202. 
Shipmnn's  Common  Lair  Pleading.  220. 

Many  other  conditions  besides  the  appellee's 
land  wealth,  if  he  were  so  encumbered,  would 
operate  to  deny  to  him  the  right  to  make  a  home- 
stead entry.  If  he  had  ever  made  a  filing  before 
he  could  not  make  a  valid  new  one  unles«i  his 
right  was  restored. 

In  view  of  the  provisions  of  Section  2290,  he 
would  not  be  entitle<l  to  the  land  if  he  had  made 
any  agreement  to  transfer  it  or  if  he  intended  it 
should  be  for  the  bt*nefit  of  some  one  other  than 
himself. 

Under  another  provision  of  the  statute — the  Act 
of  August  30,  1890 — no  single  individual  is  en- 
titled to  enter  more  than  three  hundred  and  twenty 
acres  of  public  land  in  the  aggregate. 

If  the  apiK'lUv  had,  prior  to  the  time  lie  appliwl 
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to  enter  the  land  in  question  and  after  1890,  ac- 
quired three  hundred  and  twenty  acres  of  public 
land  nnder  the  desert  land  act,  he  could  not  make 
a  valid  homestead  filing. 

But  it  surely  can  not  bo  maintained  that  he 
must  negative  in  his  bill  the  existence  of  all  pos- 
sible conditions  under  which,  if  existing,  he  wonld 
be  denied  a  homestead  entry.  If  such  a  state  of 
facts  existed,  the  appellants  should  have  pleaded 
and  proved  it. 


However,  if  the  court  should  rejrard  the  oniissicm 
of  the  negative  averment  im[K>rtant,  final  dtH-ree 
ought  not  to  be  awarded  against  the  appellee.  The 
order  should  accord  him  the  opportunity  to  amend 
the  bill  so  as  to  obviate  the  defect.  The  learned 
judge  who  presided  at  the  trial  filed  an  opinion, 
which  is  found  in  the  record  at  page  531. 

It  will  be  seen  that  he  denied  the  relief  asked 
on  no  such  technical  ground.  If  his  attention  was 
ever  called  to  the  matter  at  all,  which  seems  im- 
probable, it  is  quite  evident  that  he  attached  no 
importance  to  it.  If  the  averment  in  an  amended 
bill  should  be  traversed,  the  testimony  would  lie 
confined  to  the  issue  thus  nmde. 

Though  no  decree  can  stand  which  i.s  supjiortcHl 
only  by  a  vitally  defective  bill,  yetnt  is  uot  at 
all  uncommon  for  an  appellate  court,  when  the 
merits  of  a  cai*e  appear  to  be  with  a  complainant 
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whose  bill  has  bet^n  disuiissed,  to  reverse  the  de- 
cree with  directions  to  permit  an  amendment. 
Buch  a  disi>4>8ition  was  made  of 

Ruby  i:  AtKinsoti,  71  Fe<l.  567. 

The  subject  was  considered  and  the  practice 
vindicated  in 

A'mw*  r.  H lights.  54  X.  W.  1049. 

The  opinion  refers  to  many  cases  in  which  it 
was  pursued.  Most  of  these,  perhaps,  were  ap- 
peals from  orders  sustaining  demurrers,  but  judj; 
ment  had  been  entered  in  the  case  of 

Rigg  r.  Parsons,  2  S.  E.  SI. 

In  that  case  the  court  said : 

''If  nothing  else  appeared  in  the  judgment 
and  order  of  the  court  below,  we  would,  not- 
withstanding the  fact  that  its  ruling  was  not 
erroneous  in  sustaining  the  demurrer,  reverse 
the  judgment,  and  remand  the  case,  with  leave* 
to  the  plaintiff  to  amend  his  declaration  if  he 
elects  to  do  so,  since  we  can  plainly  see  that 
it  could  be  amen<h^l  s*>  as  to  avoid  this  groun^l 
of  demun*er.  Baylor  v.  Baltimore  d  O.  R.  Co.. 
i)  W.  Va.  270;  y orris  r.  Leir^n.2^  W.  Va.  .33H.'* 

But  the  usual  course  was  departed  from  becansi*^ 
it  appeared  that  the  plaintiff  had  declined  to 
amend.  But  even  in  such  a  ca.se  the  judgment  was 
reverse*!  with  leave  to  amend  in 


mst.  of  i'ohurthiu  r.  Ball.  22  App.  D.  C.  543. 
J3%iH  c^iPt  has  rei»eate<lly  arted   in  accordance 
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with  the  procedure  which  it  is  insisted  should  be 
observed  if  the  bill  is  believed  to  be  defective,  as 
is  shown  by  the  opinion  in 

Van  Doren  r.  Pcnn.  R.  Co.,  93  Fed.  260. 

In 

Seruffgs  r.  EufJom,  123  La.  887, 

the  plaintiff  was  defeated  l»ecause  his  testimony 
vras  excluded  on  an  objection  to  the  petition.  The 
appellate  court  held  that  the  objections  ui^ed 
were  well  taken,  but  refused  notwithstanding  to 
aflftrm  the  judgment  and  reversed  it  with  directions 
to  permit  an  amendment. 

"If  possible,  the  court  must  not  allow  jus- 
tice to  be  defeated  and  wrong  to  triumph,  by 
a  mere  mistake  or  unskillfulness  in  pleading. 
A  court  of  equity  must  always  aim  to  act  upon 
broad  principles  of  justice,  disentangled  as 
much  as  possible  from  little  technicalities." 

Ogden  v.  Thornton.  30  N.  J.  Eq.  509-572.  / 

"Even  appellate  tribunals  will  reverse  an 
order  or  decree  and  send  a  cause  back  to  the 
court  having  original  jurisdiction,  in  order 
that  an  amendment  may  be  made,  so  that  the 
real  merit*  of  the  controversy  may  be  settled. 
Kuhl  V.  Martin,  2  Stew.  586 ;  Walker  v.  Arm- 
strong, 8  DeG.  M.  &  G.  534;  T^wis  v.  Darling, 
16  How.  6;  Lum  v.  Winn.  4  I)esau.**s.    6." 

Id.  573. 


In  equity  the  appellantit  have  no  }w*t  claim  to 
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this  land.    It  is  gratifying  to  know  that  the  law 
does  not  award  it  to  them. 

Respectfully  submitted, 


WALSH  &  NOLAN, 
Solicitors  for  Appellee. 


THOMAS  J.  WALSH, 

Counsel  for  Appellee. 
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IN  THE 


Supreme  Court 


OF  THE 


State  of  Montana. 


WIXIFRED  DILLON.  MARY  E.  DILLON,  JOHN 
H.  DILLON  and  THOMAS  DILLON,  Jr., 
Minors.  BY  THEIR  GUARDIAN,  WINIFRED 
DILLON, 

Respondents, 
vs. 
GREAT  NORTHERN  RAILWAY  COMPANY,  A 
CORPORATION, 

Appellant. 


BRIEF  OF  APPELLANT. 


STATEMENT  OF  CASE. 
For  some  time  prior  to  the  25th  day  of  September, 
1906.  and  on  that  day.  Thomas  Dillon  (the  then  hus- 
band of  the  plaintiff,  Winifred  Dillon,  and  the  father 
of  the  other  plaintiffs)  was  employed  by  the  Great 
Northern  Railway  Company  as  an  assistant  roadmas- 
ter  (Tr.  15).     "The  duties  of  said  Thomas  Dillon,  as 
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assistant  roadmaster  of  the  defendant,  consisted  ex- 
clusively and  solely  of  the  supervision,  repair  and  con- 
struction of  the  roadbed,  rails  and  ties  and  bridges  of 
the  defendant  Railway  Company,  and  were  not,  to  any 
extent,  connected  with  the  moving  or  operation  of 
cars,  engines,  trains  or  any  part  thereof."     (Tr.  17). 

On  said  20th  day  of  September.  1906,  the  said  as- 
sistant roadmaster,  in  going  eastward,  over  defend- 
ant's line  of  railway,  to  the  station  of  Cut  Bank,  "was 
properly  riding  in  a  certain  freight  train  of  the  de- 
fendant Railway  Company  and  in  the  caboose  car  of 
said  train ;  said  caboose  car  constituted  part  of  an  in- 
terstate train,  and  the  defendant  Railway  Company 
was  then,  by  and  through  its  other  agents  and  em- 
ployes, engaged  in  the  operation  of  said  interstate  and 
intrastate  train  and  the  transportation,  by  it,  of  inter- 
state and  intrastate  freight  contained  in  and  on  the 
cars  consituting  said  train."     (Tr.  15  and  16). 

On  the  said  20th  day  of  September,  1906,  the  defend- 
ant Railway  Company  was  also,  by  and  through  its 
other  agents,  and  employes,  engaged  in  the  operation 
of  another  interstate  and  intrastate  freight  train  east- 
wardly  from  the  town  and  station  of  Whitefish  to  the 
said  station  of  Cut  Bank,  said  second  train  being  in  the 
rear  of,  and  following,  the  train  whereon  said  assistant 
roadmaster  was  riding,     (Tr.  2  and  16). 

On  the  said  20th  day  of  September,  1906,  "the  said 
two  interstate  and  intrastate  freight  trains,  of  said  de- 
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fenclant  Railway  Company,  collided,  and,  by  reason  of 
said  collision,  the  said  Thomas  Dillon  was  instantane- 
ously and  immediately  killed  and  did  not  live  or  sur- 
vive for  a  second  of  time  after  said  accident."  (Tr. 
i6). 

•'Said  collision,  and  the  resultant  instantaneous  kill- 
ing of  the  said  Thomas  Dillon,  was  due  to  the  negli- 
gence and  carelessness  of  employes  of  said  defendant 
Railway  Company  who  were  fellow  servants  of  the 
said  Thomas  Dillon.''  (Tr,  i6). 

"Said  collision  was  caused  by  the  disobedience,  and 
violation,  by  said  employes,  of  the  rules  of  said  de- 
fendant Railway  Company,  and  of  the  terms  and  con- 
ditions of  properly  issued  orders  of  said  Railway  Com- 
pany, which  had  been  previously  and  properly  given 
to  each  of  said  employes."    (Tr.  i6). 

"Said  collision,  resulting  in  the  instantaneous  killing 
of  said  Thomas  Dillon,  was  not,  in  any  manner  or  to 
any  extent  whatever,  due  to  the  negligence  of  the  said 
Thomas  Dillon  or  of  said  defendant  Railway  Com- 
pany, nor  was  said  collision,  or  the  killing  of  said 
Thomas  Dillon,  caused  by  any  defect  or  insufficiency, 
due  to  defendant's  negligence,  in  the  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  ways  or  works  of 
said  defendant  Railway  Company."     (Tr,  i6  and  17), 

At  the  time  of  Dillon's  death  he  was  thirty-five  years 
of  age  and,  prior  thereto,  had  been  in  robust  health, 
was  competent  for  the  position  he  held,  and  was  earn- 
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ing  at  the  rate  of  one  hundred  and  ten  dollars  per 
month;  the  plaintiffs  are  his  only  heirs  at  law  and,  at 
the  time  of  his  death,  the  plaintiff,  Winifred  Dillon 
(his  widow),  was  thirty-one  years  of  age,  and  the 
other  plaintiffs  (his  and  her  minor  children),  Mary  E., 
John  H.,  and  Thomas  Dillon,  Jr.,  were  nine  years, 
eight  years,  and  seven  months  of  age,  respectively. 
(Tr.  17). 

This  action  was  instituted  by  the  widow,  in  her  own 
behalf  and  as  guardian  of  the  minor  children,  for  the 
recovery  of  forty  thousand  dollars  as  damages  by 
reason  of  the  alleged  wrongful  death  of  the  deceased 
caused  by  the  negligence  of  defendant's  employes,  who 
were  fellow  servants  of  the  deceased,  for  whose  negli- 
gence plaintiffs  claimed  that  defendant  is  liable. 

After  issues  had  been  joined  by  the  filing  of  defend- 
ant's duly  verified  Answer  and  plaintiffs'  Reply  there- 
to, the  plaintiffs  and  defendant  submitted  the  case  to 
the  Court,  pursuant  to  the  provisions  of  Section  1117 
of  the  Montana  Code  of  Civil  Procedure,  upon  an 
agreed  statement  of  facts,  each  of  said  parties  waiving 
the  right  to  introduce  any  testimony,  or  other  proof,  in 
said  action,  and  submitted  the  case  solely  upon  the 
facts  set  forth  in  the  agreed  statement.    (Tr.  14). 

Judgment  was  thereafter  duly  entered,  by  the  Court, 
on  the  29th  of  June,  1908,  in  favor  of  the  plaintiffs  and 
against  the  defendant,  for  the  sum  of  Eleven  Thousand 
Dollars,  with  interest  from  that  date,  at  the  rate  of  8 
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per  cent  per  annum  until  paid,  and  costs  amounting  to 
Ten  Dollars  and  Ninety  Cents.     (Tr.  ii). 

From  that  judgment  this  appeal  has  been  taken. 

SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  adjudging  that  upon  the 
facts  set  forth  in  the  agreed  statement  plaintiffs  are 
entitled  to  recover  damages  from  the  defendant. 

2.  The  Court  erred  in  ordering  that  judgment  be 
entered  in  favor  of  the  plaintiffs  for  a  specified  amount 
as  damages,  v,  ith  interest  thereon,  and  costs. 


BRIEF  OF  ARGUMENT. 

CONCISE  STATEMENT  OF  ADMITTED  FACTS. 

1.  The  death  of  Thomas  Dillon  was  caused  by  the 
collision  of  two  of  defendant's  freight  trains.    (Tr.  i6). 

2.  That  collision  v*'as  caused  by  the  negligence  of 
other  employes  of  defendant.     (Tr.  i6). 

3.  The  employes  of  defendant  whose  negligence 
caused  the  collision  which  resulted  in  Dillon's  death 
were  fellow  servants  of  Dillon.     (Tr.  16). 

4.  Neither  Dillon  nor  the  defendant  was  guilty  of 
an}'  negligence  which,  proximately  or  remotely, 
caused,  or  contributed  to,  the  said  collision  or  Dillon's 
resulting  death.     (Tr.  16). 

5.  Dillon's  death  was  instantaneous  and  immediate 
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and  he  did  not  survive  for  a  second  of  time  after  the 
accident.     (Tr.  i6). 

6,  The  two  colliding  freight  trains  were,  at  the  time 
of  the  collision,  engaged  in  the  transportation  of  inter- 
state and  intrastate  freight.    (Tr.  15  and  16). 

7.  At  the  time  of  the  collision  Dillon  was  properly 
riding  in  the  caboose  car  of  one  of  the  colliding  trains ; 
but  his  duties,  as  assistant  roadmaster  of  defendant, 
were  not  to  any  extent  connected  with  the  moving  or 
operation  of  trains  or  any  part  thereof.  (Tr.  15  and 
17). 

APPELLANT'S  POLNTS. 

1st.  Defendant's  entire  freedom  from  negligence  of 
any  kind  having  been  expressly  admitted  (Tr.  16).  its 
liability,  if  any,  to  plaintiffs  must  arise  out  of,  and  de- 
pend upon,  its  supposed  responsibility  ior  the  negli- 
gence of  others. 

2nd.  The  only  other  persons  for  whose  negligence 
defendant  could  have  been  held  responsible  are  its  em- 
ployes. 

3rd.  The  record  contains  an  express  admission  that 
those  employes  of  defendant  whose  negligence  caused 
the  death  of  plaintiffs'  decedent  were  fellow  servants 
with  the  deceased. 

4th.  If  defendant  is  responsible  for  results  caused 
by  the  negligence  of  fellow  .servants  of  the  deceased, 
such  liability  must  have  been  created  by  Statute,  as  it 


mimmifWWf> 


t?« 


does  not  exist  independently  of  express  legislative  en- 
actment. 

5th.  Only  two  (2)  snch  Statutes  have  been  enacted 
by  the  Legislature  of  this  State,  to-wit.  the  Act  ap- 
proved j\Iarch  5.  1903,  and  the  Act  approved  January 
16.  1905, 

Tjth.  The  Act  of  1903  confers  no  rights  upon  any  pen 
son  or  persons  excepting  injured  employes,  as  it  ex- 
pressly confines  the  statutory  liability,  thereby  cre- 
ated, to  liability  "for  all  damages  sustained  by  an  em- 
ploye." 

7th.  'i^lie  Act  of  1905  likewise  only  creates  a  liability 
"for  all  damages  sustained  by  an  employe,"  and  con- 
fers no  rights  upon  other  persons  except  the  right  to 
prosecute  a  deceased  employe's  claim,  if  he  ever  had 
any,  "for  all  damages  sustained"  by  him. 

8th.  The  survival  Statute,  constituting  Section  587 
of  the  Montana  Code  of  Civil  Procedure,  also  merely 
confers  similar  rights  "in  all  cases  where  a  cause  of 
action  or  defence  arose  in  favor  of  such  party  prior  to 
his  death." 

9th.  The  admittedly  instantaneous  and  immediate 
death  of  Dillon  precludes  the  possibility  of  his  having 
had  any  claim  "for  all  damages  sustained  by  an  em- 
ploye." 

loth.  As  Dillon  never  had  any  cause  of  action,  none 
could,  or  did,  survive  to  others  under  any  Montana 
Statute. 
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nth.  The  death  of  Dillon  having  been  admittedh 
caused  by  the  negligence  of  fellow  servants,  and  there 
being  no  possible  statutory  liability  to  him,  or  through 
him  to  his  survivors,  the  common  law  defence  pre- 
cludes recovery. 

1 2th.  The  cause  of  action,  for  wrongful  death,  sup- 
posed to  be  conferred  by  Section  579  of  the  Code  of 
Civil  Procedure  of  Montana,  is  not  for  injuries  to  the 
employe,  but  for  wrongs  to  his  famih',  and  is  their 
cause  of  action  ;  but  this  right  of  action  is  subject  to 
the  common  law  defence  when  the  wrongful  death  is 
caused  by  the  negligence  of  fellow  servants  of  the  de- 
ceased. 

FURTHER     POINTS   RELIED     UPON     BY   AP- 
PELLANT. 

a.  The  Montana  Act  of  1903  was  repealed  by  the 
later  Act  of  1905. 

b.  The  Montana  Act  of  1905  was  borrowed  from 
the  legislation  of  the  State  of  Iowa  and  its  first  sec- 
tion is  identical  with  Section  1307  (now  2071)  of  the 
Iowa  Code, 

c.  The  Act  of  1905,  as  interpreted  by  the  Supreme 
Court  of  Iowa,  only  creates  a  liability  in  favor  of  em- 
ployes whose  duties  are  connected  with  the  use  and 
operation  of  a  railroad,  and  then  only  when  the  negli- 
gent employe  is  also  of  the  same  class. 

d.  The  Act  of  1905,  even  when  the  injured  employe 


and  the  negligent  employe  both  have  duties  connected 
with  the  use  and  operation  of  a  railroad,  only  creates 
liability  for  damages  sustained  "in  consequence  of  the 
neglect  of  any  other  employe,  OR  by  the  mismanage- 
ment of  any  other  employe,  AND  in  consequence  of 
the  wilful  wrongs  of  any  other  employe." 

e.  It  is  admitted  that  the  duties  of  an  assistant 
roadmaster  "were  not,  to  any  extent,  connected  with 
the  moving  or  operation  of  cars,  engines,  trains,  or  any 
part  thereof,"  and,  while  it  is  admitted  that  Dillon's 
death  was  "in  consequence  of  the  neglect"  of  other  em- 
ployes, it  is  not  even  claimed  that  it  was  caused  by 
such  neglect  "and  in  consequence  of  the  \\'ILFUL 
\\  RONGS  of  any  other  employe." 


THE  FEDERAL  QUESTION. 

The  United  States  Congress  having  by  the  Act  ap- 
proved June  II,  1906,  assumed  its  exclusive  constitu- 
tional control  of  the  subject  of  employers*  liabilities 
to  employes,  in  so  far  as  it  relates  to  interstate  com- 
merce, the  Montana  Act  of  1905  was  thereby  super- 
seded as  to  such  commerce,  and  as  to  all  employes  en- 
gaged or  employed  in  'such  commerce ;  and,  as  the  col- 
liding freight  trains  are  admitted  to  have  been  en- 
gaged in  the  transportation  of  interstate  freight,  AND 
the  negligent  employes  to  have  been  engaged  in  the 
operation  of  such  interstate  trains,  at  the  time  of  the 
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accident  (Tr.  15  and  16),  no  liability  can  arise  out  of 
any  State  legislation  on  this  subject. 

ARGUMENT  AND  AUTHORITIES. 

The  sundry  points  hereinbefore  stated  may  be  con- 
densed and  grouped  as  three  main  subjects  for  dis- 
cussion. 

1st.  The  Act  of  1903  with  the  survival  Statute  con- 
stituting Section  587  of  the  Code  of  Civil  Procedure. 

2nd.    The  Act  of  1905. 

3rd.  Effect  of  the  Act  of  Congress  approved  June 
II,  1906. 

ACT  OF  1903  AND  SECTION  587  OF  CODE  OF 
CIVIL  PROCEDURE. 

This  Act  of  1903  purports  to  determine  and  declare 
what  employes  shall  .be  vice  principals  and  therefore 
only  specifies  a  few  classes  of  employes  as  those  for 
whose  negligence  the  employer  shall  be  liable;  as  the 
Act  of  1905  is  of  broader  scope,  seeks  to  make  the  em- 
ployer liable  for  the  negligence  of  ALL  employes  con- 
nected with  the  use  and  operation  of  the  road,  and  in- 
cludes the  entire  subject  covered  by  the  earlier  Act,  it 
would  seem  quite  clear  that  the  later  legislation  super- 
sedes and  repeals  the  former,  and  hence  none  of  the 
provisions  of  the  repealed  law  require  construction  or 
discussion. 

Territory  ex  rel.  Largey  vs.  Gilbert,  i  Mont.  371. 
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If.  however,  the  Court  should  consider  that  the  Act 
of  1903  still  has  legislative  force,  its  limited  operation 
must  be  conceded,  as  it  makes  no  provision  whatever 
for  any  survival  of  the  liability  created  by  it  and  only 
treats  of  damages  sustained  by  employes  themselves. 

The  co-existing  general  provision  of  the  Code  as  to 
the  survival  of  causes  of  action  is  likewise  too  plain  to 
justify  dispute  as  to  its  proper  interpretation.  This 
legislation  is  expressly  confined  to  the  prevention  of 
abatement  of  causes  of  action  by  the  death  of  any  one 
having  at  the  time  of  his  death  a  cause  of  action 
against  another.  It  declares  that  such  a  cause  of 
action  shall  survive  and  be  maintained  by  the 
representatives  or  sucessors  in  interest  of  the 
deceased  "in  all  cases  where  a  cause  of  action 
or  defence,  arose  in  favor  of  such  party  prior  to 
his  death."  Independently  of  adjudged  cases,  or  other 
authorities,  the  meaning  of  this  Statute  is  clear  and  it 
can  hardly  be  so  distorted  as  to  be  susceptible  of  any 
construction  by  which  a  cause  of  action  which  did  not 
arise  before  death  (and  therefore  did  not  arise  at  .ill) 
survives  in  favor  of  the  successors  in  interest  of  the 
deceased.  The  language  of  the  Statute  is  to*?  cicar 
for  construction  at  all,  and  it  has  no  application  what- 
ever outside  the  scope  of  its  own  well-defined  limi'.s. 
If  anyone  dies  after  a  cause  of  action  has  arisen  in  hii 
favor,  his  successors  in  interest  may  prosecute  that 
cause  of  action,  but  if  a  cause  of  action  has  not   so 
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arisfU.  iiianifestl}'  lliere  is  nothing"  to  abate  or  sni-\'^'c 
ami  the  Statute  can  not.  and  does  not.  operate  niulor 
any  such  conditions. 

'Jlif  Court  will  not  misunderstand  a)>pellant  as  ccm- 
lending  that  the  heirs  or  personal  re])resentati\  es  of 
thf  (.It'ceasfd  have  no  cause  i^f  action  it  the  death  wav 
caused  by  the  wrong:ful  act  or  neglect  of  others;  bni 
appellant  insists  that  this  cause  of  action  (that  of  the 
heirs)  is  given  TO  THE  HEIRS  by  another  Statnic. 
and  THEIR  cause  of  action  ne\cr  arose  in  fa>-or  oi  \hc 
deceased  and  hence  can  not  either  abate  or  survive. 
1  his  particular  Statute  of  iip^  has  no  api'dication  lo 
such  conditions:  the  cause  of  action  for  wrongfiil 
death  is  a  statutory  one.  but  it  is  not  created  by  THIS 
Statute.  The  cause  of  action  for  wrongful  deatli  i-» 
givtn  to  the  heirs  themselves  by  reason  of  the  wroi-g 
done  TO  THEM  :  it  is  THEIR  cause  of  action  and  is 
not  one  that  they  acquire  from  the  deceased  by  sur- 
vival or  otherwise. 

The  widow  and  children  of  Thomas  Dillon,  de- 
ceased, are  not  seeking  in  this  action,  to  assert  a  cause 
i)f  action  conferred  upon  them  by  the  wrongful  death 
Statute,  constituting  Section  579  of  the  Montana  Code 
oi  Civil  Procedure :  if  they  were  thus  seeking  to  assert 
that  statutory  cause  of  action,  expressly  given  to 
THEM  by  statute,  the  admitted  fact  that  the  death  of 
Dillon  was  caused  by  fellow  servants  would  constitute 
4  complete  legal  defense.  .  ['ut  they  are  not  now  at- 
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icniptinp;  to  assert  THKTR  statutory  cause  of  action; 
lliei/  are  endeavoring  to  assert   TITS  cause  of  action 

7! 

imctcr  a  Statute  that  is  supposed  to  destroy  the  defence 
restinj:^  upon  the  common  law  fellow  servant  doctrine. 
Manifestly  they  can  not  succeed  to.  or  enforce,  any 
cause  of  action  cfiven  to  him.  by  the  Statute  of  190.^. 
unless  the  survival  section  (587)  of  the  Code  of  (ivil 
Procedure  confers  such  a  rij^ht  upon  them,  for  the  Act 
of  i<)03  does  not  attempt  to  create  any  surxivorsliiji 
np;IUs;  and,  as  this  survival  section  i^Sy)  is  expressh 
limited  to  "cases  where  a  cause  of  action  arose  in  favor 
(il  such  party  prior  t<i  his  death."  it  requires  no  ex- 
tcjided  discussion  to  demonstrate  the  leg^al  impossihil- 
it\  of  finding  any  foundation  whatever  in  these  stat- 
utory provisions  for  liability  to  survivors  of  a  decedent 
when  no  cause  of  action  ever  "arose  in  favor  of  such 
party  prior  to  his  death." 

-Manifestly,  therefore,  even  if  the  Act  of  \()ot,  can  be 
considered  as  still  in  force,  and  even  if  the  omission  of 
any  survival  provisions  from  it  is  supplied  by  the  co- 
existing statutory  provisions  found  in  Section  587  of 
tile  Coflc  of  Civil  I'rocedurc.  the  plaintiffs  (now  re- 
spondents) have  not  the  right  to  prosecute  any  cause 
<^>r  action  which  the  Act  of  h/)3  created  in  favor  of 
I  liomas  Dillon,  nor  have  they  succeeded  to  any  such 
c.uisc  of  action  under  the  survival  provisions  of  the 
Code.  The  parties  to  this  action  have  deliberately  and 
•solemnly  admitted  that  "the  said  Thomas  I3illon  was 
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instantaneously  and  immediately  killed  and  did  not 
live  or  survive  for  a  second  of  time  after  said  accident." 
Or.  i6).  No  argument  is  required  in  support  of  the 
indisputable  statement  of  fact  that  one  who  is  in- 
stantaneously killed  and,  who  has  not  survived  for  an 
instant,  never  had  a  cause  of  action  against  any  one 
arising  out  of  the  fatal  accident,  nor  could  he  have  one 
which  "arose  in  favor  of  such  party  prior  to  his  death.'" 

Some  confusion  has  resulted  from  a  failure  to  <lis- 
tingnish  clearly,  in  a  few  cases,  between  Statutes 
v.bich  create  a  cattse  of  action  in  favor  of  the  family, 
or  heirs,  of  the  deceased,  by  reason  of  the  wrong  to 
THEM,  and  the  damage  suffered  by  THEM,  as  the 
result  of  the  negligent  and  wrongful  killing  of  the  de- 
ceased, and  the  vitally  different  Statutes  which  do  not 
create  any  right  of  action,  or  cause  of  action,  in  fa\or 
of  the  family  or  heirs  of  the  deceased,  but  (like  this 
Montana  Act  of  1903)  only  create  a  liability  to  the 
EMPLOYE  himself  and  then  further  provide  (like  the 
Montana  Code  Section  587)  that  if  the  employe'^ 
statutory  cause  of  action  is  acquired  by  him  and  he 
SUBSEQUENTLY  dies,  his  heirs  (having  no  cause  of 
action  themselves  under  such  a  Statute)  shall  succee<l 
to  (and  prosecute  in  their  own  behalf)  this  statutory 
cause  of  action  previously  fully  matured  under  the 
Statute  and  held  by  the  ancestor  at  the  time  of  his 
death. 

But  wherever  this  distinction  is  made,  and  wherever 
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the  legislation  is  similar  to  that  of  Montana,  the  au- 
tliorities  abundantly  sustain  the  irresistible  logic  of 
the  contention  that  instantaneous  death  prevents  the 
birth  of  the  deceased's  statutory  cause  of  action  and 
hence  also  prevents  the  possibility  of  survivorship. 

The  Supreme  Court  of  the  United  States  adopts  and 
announces  this  doctrine  in  the  following  concise  but 
forceful  terms: 

"It  is  true  that  the  sev-enth  paragraph  alleges  that 
from  the  time  the  tug  struck  the  bank  of  the  river  to 
the  time  it  sunk  (about  lo  minutes)  and  the  said  Ella 
jiarton  was  drowned,  she,  the  said  Ella  Harton,  suf- 
fered great  mental  and  physical  pains  and  shock,  and 
endured  the  tortures  and  agonies  of  death.  But  there 
is  no  averment  from  which  we  can  gather  that  these 
pains  and  sufferings  were  not  substantially  contempo- 
raneous with  her  death  and  inseparable,  as  a  matter 
of  law.  from  it.  Kearney  vs.  Railroad  Co.,  9  Cush.  108, 
ilollcnbeck  vs.  Railroad  Co..  9  Cush.  478,  Kennedy  vs. 
Sugar  Refinery.  125  Mass.  90,  Moran  vs.  Hallings,  12; 
Mass.  93.  Had  she  suffered  bodily  wounds  and 
l)ruises.  from  the  result  of  which  she  lingered,  and  ul- 
timately died,  it  is  possible  that  her  sufferings  during 
her  illness  would  give  a  separate  cause  of  action ;  but 
the  very  fact  that  she  died  by  drowning  indicates  that 
her  sufferings  must  have  been  brief,  and,  in  law,  a 
mere  incident  to  her  death.  Her  fright  for  a  few  min- 
utes IS  too  unsubstantial  a  basis  for  a  .'ieparatc  estima- 
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tion  of  damages."     Barton  vs.  Brown  (The  Corsair), 
145  U.  S.  335,  12  S.  C.  Rep.  949. 

It  will  be  observed  that  the  Court  guesses  at  the 
possibility  of  the  dying  struggles  lasting  a  few  min- 
utes and  estimates  the  period  of  time  elapsing  between 
the  striking  erf  the  tug  against  the  river  bank  and  the 
subsequent  death  from  drowning  as  "about  10  min- 
utes/' v.hereas  in  the  case  at  Bar  the  parties  admit. 
assert  and  agree  that  Dillon  "did  not  live  or  survive 
for  a  second  of  time  after  said  accident." 

THE  ACT  OF  1905. 
SURVIVAL  OF  RIGHT  OF  ACTION. 

This  Statute,  like  the  earlier  Act  of  1903,  specifically 
limits  the  liability  created  by  it  to  "damages  sustained 
BY  ANY  EMPLOYE,"  and,  in  further  imitation  of 
the  former  Statute,  utterly  fails  to  create  any  liability 
whatever  for  damages  sustained  by  relatives  or  heirs 
of  an  employe  whether  such  damage  results  from  the 
negligent  killing  (or  wrongful  death)  of  the  employe 
or  otherwise. 

The  Legislature,  in  enacting  this  Statute  in  lieu  of 
the  Act  of  1903,  evidently  overlooked  the  provisions  of 
Section  587  of  the  Code  of  Civil  Procedure  (the  abate- 
ment and  survival  statute)  and  hence  unnecessarily 
provided,  by  Section  2,  that  "in  case  of  the  death  of 
any  SUCH  employe  in  consequence  of  any  injury  or 
damage  SO  SUSTAINED,  THE  right  of  action  shall 
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survive  and  may  be  prosecuted  and  maintained  by  his 
heirs  or  personal  representatives."  This  section,  of 
course,  docs  not  create  any  liability  in  favor  of  any 
one,  but  merely  designates  the  persons,  or  classes  of 
persons,  who  may  prosecute  and  maintain  a  cause  of 
action  created  by  the  first  section;  this  being  true, 
nianifestl}'  the  provisions  of  the  second  section  can 
have  no  legislative,  or  operative,  force  under  any  con- 
ditions which  fail  to  disclose  the  existence  of  a  cause 
of  action  created  by  the  provisions  of  the  first  section. 
Whenever,  therefore,  a  railroad  employer  is  not  shown 
to  have  been  liable  to  an  employe  "for  damages*  sus- 
tained by  (him)  any  employe,"  "the  right  of  action'* 
(sought  to  be  created  by  the  first,  and  referred  to  in 
the  second,  section)  can  not  survive  or  "be  prosecuted 
and  maintained"  by  any  one  under  the  second  section. 
"The  right  of  action"  must  first  arise  under  the  first 
section  before  it  can  possibly  survive  under  the  second 
section, 

L'nless  the  Record  shows  "damages  sustained  BY 
ANY  EMPLOYE."  for  which  the  first  section  makes 
the  employing  Railroad  Company  liable  TO  THE 
EMPLOYE,  "the  right  of  action"  for  "damage  SO 
sustained,"  referred  to  in  the  second  section,  has  never 
been  created  by  the  Statute  and  hence  can  not  survive. 

Here,  again,  it  is  important  to  bear  in  mind  the  dif- 
ference between  a  cause  of  action  CONFERRED  UP- 
ON AN  EMPLOYE  bv  reason  of  DAMAGE.S  SUS- 
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'IWIXKD  liV  HIM,  and  llie  einirely  different  an^l  c:i>- 
tinct  right  of  action  created  by  other  legislation  in 
favor  of  the  deceased  employe's  famih-  or  heirs  In 
reason  of  DAMAGES  SUSTAINED  BY  TITEM  he- 
cause  of  his  wrongful  death. 

We  are  not  now  discussing  the  latter,  nor  altcm]-*!- 
ing  io  cotistnie  the  Statute  creating  liability  to  heirs 
or  personal  representatives. 

The  cuse  at  Bar  involves  an  action  to  enforce,  on  be- 
half of  the  heirs  of  the  decease,!  railroad  cmjiloyc.  .i 
right  of  action  claimed  to  have  been  created,  by  this 
Act  of  1905,  in  favor  of  the  deceased  and  which  tho> 
insist  has  sttrvtved,  under  this  Act,  and  may  now  be 
"prosecuted  and  maintained  by  his  heirs."  Appellant 
respectttilly  insists  that  no  such  cause  of  action  has 
ever  matured  under  the  Statute  because  of  the  instant - 
aneoti!i  death  of  the  employe  who  "'did  not  live  or  sur- 
vive for  a  second  of  time  after  said  accident"  (Tr.  16), 
and  hence  no  non-existent  right  of  action  could  sur- 
vive. 

li,  as  is  conceded,  the  employe  did  not  survive  the 
negligent  act  which  constitutes  the  cause  of  action. 
how  can  that  unborn  cause  of  action  survive?  There 
was  no  negligence  prior  to  his  death  and  hence  no 
damages  sustained  by  HIM  prior  to  death.  The  negli- 
gence cotnplained  of,  and  which  constitutes  the  foun- 
dation of  the  alleged  right  of  action,  was  not  completed 
while  he  lived,  and,  therefore,  while  his  heirs  mav  have 
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a  cause  of  action  under  another  Statute,  Dillon  never 
had  any  cause  or  right  of  action  :  and.  as  appellant  was 
never  LIABI.E  TO  HIM,  UNDER  THIS  STATUTE 
"for  a  second  of  time."  it  can  not  be  liable  to  plaintiffs 
rXDEU  THIS  STATUTE.  A  right  of  action  which 
ho  never  had  can  not  survive  and  be  enforced  hy  his 
heirs. 

'I  he  authorities  cited  in  support  of  these  views,  as  to 
ihc  Act  of  1903.  are.  of  course,  equally  applicable  to 
the  Statute  now  being  discussed  but  the  Court  is  also 
si)ccially  referred  to  the  well-reasoned  opinion  of  the 
.Supreme  Court  of  South  Dakota  in  the  case  of  Belding 
vs.  Pdack  Hills  &  Ft.  P.  R.  Co..  53  N.  \V.  750. 


ACT  OF  1905. 
HISTORY  OF  THE  LAW. 

The  Legislature  of  the  State  of  Iowa,  by  an  Act  ap- 
l)rove(l  April  8.  1862  (  Laws  of  1862  Ch.  Kkj.  Sec.  7.  p- 
10-^).  enacted  statutory  iirovisions  which  were  evident- 
ly intended  to  abolish  the  fellow  servant  doctrine  as  a 
defence  in  actions  by  any  one  for  the  recovery  of  dam- 
ages for  personal  injuries.  Section  7  of  that  Statute 
reads  as  follows  : 

"Sec.  7.  Every  railroad  company  shall  be  liable  ft>r 
all  damages  sustained  by  any  person,  including  em- 
l)loyes  of  the  company,  in  consequence  of  any  neglect 
of  the  agents  or  by  any  mismanagement  of  the  engi- 
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necis,  or  other  employes  of  the  corporation,  TO  AXV 
i'ERSOX  SUSTAINING  SUCH  DAMAGE." 

The  provisions  of  this  section  were  very  broad  as  to 
the  persons  for  whose  negligence  the  company  should 
be  liable  ('"any  mismanagement  of  the  engineers  OR 
OTHER  EMPLOYES  of  the  corporation"),  and  also 
as  to  the  persons  to  whom  the  company  should  be  lia- 
bye  l*'by  any  person  including  employes  of  the  com- 
pany"), but  the  liability  was  only  to  the  "person  sus- 
taining such  damage,"  and  hence,  while  much  broader, 
ill  the  respects  mentioned  than  the  Montana  Act  ot 
1903  the  restriction  of  liability  to  the  person  damaged 
is  the  same.  By  reason  of  the  very  broad  provisions 
determining  for  whom  and  to  whom  the  company 
should  be  liable,  the  early  decisions  of  the  Supremo 
Court  of  that  State  may  seem  to  be  inconsistent  with 
the  later  (and  the  latest)  rulings  by  that  Court,  but  any 
such  seeming  conflict  will  disappear  upon  carefully  ob- 
serving which  Statute  was  being  construed  by  the 
Court. 

Later,  in  1872,  the  Legislature  of  Iowa  passed  an- 
other Act  fixing  the  liability  of  railroad  companies, 
which  was  as  follows : 

"Section  i.  That  every  corporation  and  person  own- 
ing or  operating  a  railroad  in  this  State  shall  be  liable 
for  all  damages  sustained  by  any  person  in  conse- 
quence of  the  wilful  wrongs,  whether  of  commission 
or  omission,  of  their  agents  and  employes,  where  such 
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wilful  wrongs  are  in  any  manner  connected  with  the 
use  and  operation  of  any  railroad  so  owned  or  oper- 
ated, on  or  about  which  they  shall  be  employed."  ( Ch. 
65  Laws  14  Assembly). 

Subsequently  this  legislation  was  consolidated  into 
the  provisions  of  Section  1307  of  the  Towa  Code  of 
1873:  that  section  (afterward  continued  as  2701  of  the 
later  Code  of  1897  without  change)  reads  as  follows : 

"Sec.  1307.  Every  corporation  operating  a  railway 
sh.dl  be  liable  for  all  damages  sustained  by  any  per- 
son, including  employes  of  such  corporation,  in  conse- 
(|uence  of  the  neglect  of  agents,  or  by  any  mismanage- 
ment of  the  engineers  or  other  employes  of  the  cor- 
])oration,  and  in  consequence  of  the  wilful  wrongs, 
whether  of  commission  or  omission,  of  such  agents, 
engineers  or  other  employes,  when  such  wrongs  are 
in  any  manner  connected  with  the  use  and  operation 
of  any  railway,  on  or  about  which  they  shall  be  em- 
ployed, and  no  contract  which  restricts  such  liability 
shall  be  legal  or  binding." 

The  vital  change  introduced  by  this  later  Statute  is 
the  provision  that  the  wrongs  for  which  the  Railway 
Company  is  to-be  liable  arc  only  those  wrongs  which 
arc  connected  with,  or  result  from,  the  use  and  opera- 
tion of  the  railway  on  or  about  which  the  employes  are 
employed.  There  is  another  change  made  by  this 
Code  provision,  which  will  be  mentioned  later,  but  it 
is  of  less  importance  than  the  vital  one  just  mentioned. 


2  Or? 


A  coiuparison  of  iliis  Section  1307  (now  2701)  of  the 
Iowa  Code  with  the  Montana  Act  of  1905  reveals  the 
indisputable  fact  that  the  provisions  c>f  the  Montana 
law  were  borrowed  from,  or  enacted  in  imitation  of. 
tiiose  of  the  Iowa  Statute  or  Code,  and  hence,  under 
the  familiar  rule  of  statutory  construction,  repeatedly 
approved  by  this  Court,  the  Legislature  of  Montana 
adopted  these  provisions  with  the  legal  significance, 
and  with  the  meaning,  given  to  them  by  the  Supremo 
Court  of  Iowa  prior  to  the  enactment  of  the  Montana 
Statute.  The  Legislature  is  presumed  to  have  intend- 
ed, by  these  provisions,  whatever  the  Supreme  Court 
of  the  Parent  State  had  declared  them  to  mean. 

THE  ACr  OF  1905. 

ADOPTED  IOWA  COXSTRUCTIOX. 

Referring  to  the  earlier  Act  of  1862,  the  Supreme 
Court  of  Iowa  says  that  "the  Court,  in  order  to  uphold 
the  constitutionality  of  the  law  in  Deppe  vs.  Railroad 
Co.,  36  Iowa  52,  limited  the  term  'employes*  to  those 
engaged  in  operating  the  railroad,  saying,  through 
Cole  J.,  *the  manifest  purpose  of  the  Statute  was  to 
give  its  benefits  to  employes  engaged  in  the  hazardous 
business  of  operating  railroads.  When  thus  limited 
it  is  constitutional ;  when  extended  further  it  becomes 
unconstitutional.  Johnson  vs.  Railway  Co.  (Minn.) 
45  X.  \V.  156;  Railway  Co.  vs.  Mackey,  127  L'.  S.  205— 
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8  Sup.  Ct.  ii6i;  Railroad  Co.  vs.  Pontius,  157  U.  S. 
209,  15  Sup.  Ct.  585 ;  Bucklew  vs.  Railway  Co.,  64  Iowa 
603,  21  N.  W.  103.'  The  case  was  decided  under  the 
Act  of  1862."  Akeson  vs.  Chicago  B.  &  Q.  R.  Co.,  75 
X.  W.  677. 

In  the  same  case  (Akeson  vs.  Chicago  B.  &  O.  R. 
Co.),  the  Court  defines  the  hazards  of  tiie  railroad  pur- 
suit, which  justify  this  classification  and  render  the 
law  constitutional,  in  the  following  terms :  **The  only 
dangers  peculiar  to  railroading  are  those  occasioned  by 
the  movement  of  the  engines,  cars  and  maclHuery  on 
the  track,  or  directly  connected  therewith.  It  is  evi- 
dent that  the  Statute  contemplates  such  injuries  only 
as  arc  caused  by  the  negligent  acts  of  employes  so  en- 
gaged. In  no  other  proper  sense  is  a  railroad  used  and 
operated.  *  *  *  The  peculiarity  of  the  railroad  busi- 
ness, which  distinguishes  it  from  any  other,  is  the 
movement  of  vehicles  or  machiner\^  of  great  weight  on 
the  track  by  steam  or  other  power,  and  the  dangers 
incident  to  such  movement  are  those  the  Statute  was 
intended  to  guard  against." 

It  thus  appears  that,  prior  to  the  adoption  of  this 
legislation  by  the  State  of  Montana,  the  Court  of  last 
resort  in  the  Parent  State  held  that  the  special  protec- 
tion afforded,  by  this  Statute,  to  the  particular  class  of 
employes  benefited  by  it  (railroad  employes),  is  pro- 
tection from  those  perils  which  are  specially  involved 
in  that  kind  of  employment ;  and  the  Court  plainly  de- 
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clares  that  it  is  only  by  the  discovery  of  such  a  limited 
legislative  purpose  that  the  Statute  could  be  recognized 
as  a  constitutional  exercise  of  legislative  power. 

Manifestly,  therefore,  the  Montana  Statute  mitst  be 
declared  to  be  similarlj'  confined  v.  ithin  these  constitu- 
tional limits,  and  not  to  extend  to  railroad  employes 
(merely  because  they  are  railroad  employes)  protec- 
tion from  perils  which  are  not  peculiar  to  this  particu- 
lar pursi\it,  but  to  which  all  other  employes,  and  all 
other  persons,  may  be  exposed  witliout  being  em- 
ployed by  a  Railroad  Company  or  employed  at  all. 

Applying  this  established  rule  of  construction,  it 
would  seem  difficult  to  find  justification  for  the  theory 
that  an  Auditor  in  the  Accounting  Department  of  a 
Railway  Company  is  within  the  protective  principles 
of  this  legislation  whenever  he  happens  to  be  riding 
either  on  a  passenger  or  freight  train  of  the  employing 
company.  He  may  have  some  claim  for  compensation 
if  injured  and  the  Railway  Company  may  be  liable  to 
him,  but  it  will  hardly  be  seriously  contended  that  any 
such  claim,  or  any  such  liability,  can,  or  could  consti- 
tutionally, be  because  of  the  provisions  of  such  legisla- 
tion as  is  now  being  considered. 

The  constitutional  principle  involved,  and  which  en- 
dangered the  validity  of  these  Statutes,  only  justifies 
this  special  legislation,  for  the  benefit  of  a  partiailar 
class  of  persons,  because  of  the  extra  hazardous  nature 
of  THEIR   employment   and   the   peculiar  perils  in- 
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volved  in,  and  incident  to,  the  proper  performance  of 
THEIR  duties.  Merely  riding  in  a  passenger  coach,  or 
in  a  caboose  car,  docs  not  involve  perils  peculiar  to  the 
performance  of  the  duties  of  any  one  except  railroad 
trainmen  and  others  engaged  in  similar  pursuits.  An 
Auditor,  a  clerk  in  the  Tax  Department,  a  draftsman 
in  the  Engineering  Department,  or  any  other  employe 
of  a  Railroad  Company  whose  duties  are  not  extra- 
hazardous, do  not,  by  merely  entering  a  railroad  car 
to  be  transported,  come  within  the  constitutional  pow- 
ers of  the  law-making  bod}'  of  the  State,  in  the  exer- 
cise of  which  class  legislation  of  this  kind  may  be  law- 
fully enacted ;  THEY  are  not  engaged  in  an  extra- 
hazardous pursuit ;  THEY  do  not  become  exposed  to 
any  perils,  while  engaged  in  the  discharge  of  their 
duties,  which  are  not  always  equally  shared  with  them 
by  all  other  travelers. 

This  is  equally  true  of  an  Assistant  Roadmaster  of 
a  Railroad  Company;  he  is  not  engaged  in  a  perilous 
pursuit.  He  may  be  in  danger  when  he  is  riding  on  a 
railroad  train,  just  as  he  is  when  he  is  traveling  in  a 
stage  coach,  a  buggy,  a  boat,  a  wagon  or  on  horseback ; 
Init  these  dangers  do  not  entitle  such  a  class  of  em- 
ployes to  be  protected  by  special  or  class  legislation, 
and  when  the  Legislature  of  Montana  adopted  this 
Statute,  it  declared,  through  the  prior  interpretations 
of  the  Statute,  that  it  excepted,  necessarily,  and  in  con- 
formity to  constitutional  limitations,  from  its  protec- 
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live  provisions  all  assistant  roadmasters  and  other  em- 
ployes whose  duties  do  not  involve  these  unusual 
perils  peculiar  to  the  operation  of  railroads ;  or,  as  the 
Supreme  Court  of  Iowa  expressed  it,  "the  manifest 
purpose  of  the  Statute  was  to  give  its  benefits  to  EM- 
PLOYES ENGAGED  IN  THE  HAZARDOUS 
BUSINESS  OF  OPERATING  RAILROADS." 
(Deppe's  case  supra).  "It  has  repeatedly  been  held 
that  this  Statute  was  intended  for  the  protection  and 
benefit  of  employes  who,  FROM  THE  VERY  NA- 
Tl'RE  OF  THEIR  EMPLOYMENT,  are  exposed  lo 
the  hazards  peculiar  to  the  business  of  using  and  oper- 
ating a  railroad."  (Butlers  case,  87  Iowa  206,  54  N.  AW 
208). 

ACT  OF  1905. 

IOWA  CONSTRUCTION  CONTINUED. 

At  an  early  date  after  the  constitutionality  of  this 
kind  of  class  legislation  had  been  established  by  the 
Supreme  Court  of  Iowa  by  reason  of  the  limited  ap- 
plication and  meaning  of  the  laws  as  interpreted  pur- 
suant to  the  presumption  that  the  Legislature  did  not 
intend  to  exceed  constitutional  limits,  that  Court  was 
called  upon  to  define  the  meaning,  and  declare  the 
scope  and  effect  of  the  Code  provisions  as  thus  inter- 
preted, and,  as  early  as  1886,  the  Court,  whose  con- 
structions of  this  law  are  presumed  to  have  been  con- 
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sidered,  approved  and  adopted  by  the  Legislature  of 
Montana,  held  that  the  liability  created  by  this  Statute 
requires  two  co-existing  conditions  to  give  it  birth, 
viz. :  there  must  be  an  employe  injured  who,  at  the 
time  of  the  accident,  was  "engaged  in  the  hazardous 
Ijusiness  of  operating  railroads,"  and  this  injury  to 
such  an  employe  must  have  been  caused  by  the  negli- 
gence of  another  employe  who  was,  at  that  time,  also 
employed  and  engaged  in  "the  use  and  operation  of  a 
railroad." 

In  the  case  of  Stroble  vs.  Chicago  M.  &  St.  P.  Ry. 
Co.  (31  N.  W.  66),  the  Court  declares  this  effect  of  the 
Statute,  in  no  uncertain  terms,  as  follows : 

"This  negligence,  to  render  the  corporation  liable, 
must  be  OF  AN  EMPLOYE,  AND  AFFECT  A  CO- 
EMPLOYE,  who  are  in  some  manner  performing 
work  for  the  purpose  of  moving  a  train,  as  loading  or 
unloading  it,  superintending,  directing,  or  aiding  its 
movement.  The  persons  must  be  connected  in  some 
manner  with  the  moving  of  trains.  Work  preparatory 
thereto,  which  may  be  done  away  from  a  train,  is  not 
connected  with  its  movement.  The  Statute,  it  will  be 
observed,  holds  the  corporation  liable  for  the  negli- 
gence of  a  co-employe  which  is  in  any  manner  con- 
nected with  the  use  and  operation  of  any  railway. 
What  is  the  use  and  operation  of  a  railway?  It  is  con- 
structed for  the  sole  purpose  of  the  movement  of 
trains.    That  is  its  sole  purpose.     What  is  the  opera- 
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tion  of  a  railway?  They  can  be  oj>erated  in  no  other 
way  than  by  the  movement  of  trains.  See  in  support  of 
these  views  Foley  vs.  Chicago  R.  I.  &  P.  Ry.  Co.,  64 
Iowa,  644,  21  N.  W.  124;  Malone  vs.  Burlington  C.  R. 
&  N.  Ry.  Co.,  65  Iowa  417,  21  X.  W.  756." 

In  the  earlier  case  of  Foley  vs.  Chicago  R.  1.  &  P. 
Ry.  Co.,  supra,  the  Court,  in  considering  the  asserted 
liability  of  a  Railroad  Company,  under  the  provisions 
of  Section  1307  of  the  Code  of  1873,  to  a  car  repairer 
who  was  injured  by  the  negligence  of  his  co-laborers 
in  repairing  a  car  on  a  track,  used  the  following  lan- 
guage quite  pertinent  to  the  case  at  Bar: 

"The  headquarters  of  the  force  of  car  repairers  to 
which  plaintiff  belonged  was  at  Des  Moines.  Plaintiff 
did  no  work  in  shops,  but  repaired  cars  on  all  of  the 
tracks  of  the  company  in  the  yard  at  Des  Moines.  He 
also  assisted  in  repairing  cars  at  other  stations  along 
the  road  as  far  west  as  DeSoto,  and  as  far  east  as  New- 
ton. Some  weeks  he  went  three  or  four  days  to  other 
places  than  Des  Moines  and  other  weeks  not  more  than 
one  day.  He  was  required  to  go  wherever  repairing 
was  to  be  done ;  and  sometimes  the  cars  were  repaired 
in  the  trains,  and  at  other  times  they  would  be  set  off 
from  trains  for  that  purpose.  When  he  went  to  sta- 
tions away  from  Des  Moines,  he  traveled  sometimes 
on  a  freight  and  sometimes  on  a  passenger  train,  and 
upon  passes  furnished  to  him  by  the  foreman  of  the 
car  repairers.    If  he  traveled  on  a  freight  train,  he  rode 
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in  the  caboose.  *  •  '  Applying  this  test  to  the  evi- 
dence in  the  case  at  Bar,  we  think  the  plaintiff  does 
not  come  within  any  rule  which  has  been  adopted  by 
this  Court.  It  is  true,  he  was  at  times  required  to  take 
passage  upon  the  caboose  of  a  freight  train,  or  in  the 
coach  of  a  passenger  train,  to  ride  to  his  work,  but  he 
was  not  required  to  engage  in  his  employment  at 
ix>ints  where  there  were  moving  trains.  It  was  held 
in  Deppe's  case  that  *if  the  plaintiff  had  been  employed 
exclusively  in  shoveling  or  loading  the  dirt,  he  could 
not  recover,  although  he  might  have  rode  fo  and  from 
his  work  on  the  cars."  That  is  about  as  near  as  plaintiff 
in  this  case  brings  himself  by  his  evidence  to  the  perils 
attending  the  operation  of  the  road.  RIDING  TO 
AND  FROM  HIS  WORK,  when  required  to  go  to 
points  avv-ay  from  Des  Moines,  IS  ABOUT  ALL  THE 
DANGER  TO  WHICH  HE  WAS  EXPOSED 
FRO:\I  THE  OPERATION  OF  THE  ROAD.  He 
was  not  a  train-man  and  had  nothing  to  do  with  the 
nuining  of  trains." 

In  the  other  earlier  case,  cited  by  the  Court,  of  Ma- 
lone  vs.  Burlington  C.  R.  &  N.  Ry.  Co.,  the  Court  ex- 
plains the  vital  difference  between  the  very  general 
provisions  of  the  old  Act  of  1862  and  the  much  more 
restricted  scope  of  the  section  (1307)  of  the  Code,  and 
then  definitely  and  distinctly  fixes  the  conditions  pre- 
cedent to  any  liability  under  the  Code.  The  Court 
says: 
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"iWix  the  siibsc(jiieni  legislation  has  established  a 
Kcw  rule  as  to  the  class  of  acts  for  which  the  com- 
panies are  liable.  So  that  to  entitle  an  employe  now 
to  recover  against  the  company  for  iniuries  which  he 
has  sustained  in  consequence  of  the  negligence  or  mis- 
management or  wilfulness  of  a  co-employe,  he  nnisi 
show  (i>  that  he  .belonged  to  the  class  of  employes  vo 
whom  the  Statute  affords  a  remedy;  and  (2)  that  \hc 
act  which  occasioned  the  injury  was  of  the  class  of  acts 
for  which  a  remedy  is  given.  We  think  it  very  clc,  r 
that  the  plaintiff  has  failed  to  establish  the  latter  fact." 

In  the  case,  hereinbefore  referred  to,  of  Akeson  vs. 
Chicago  B.  &  O.  Ry.  Co.  (75  N.  \\'.  676),  though  the 
plaintiff,  under  the  circumstances  disclosed  by  the  c\  i 
dence,  was  held  to  be  within  the  provisions  of  the 
Statute  and  entitled  to  recover,  the  Court  again  <iis- 
tinctly  recognizes  and  announces  the  doctrine  of  the 
earlier  cases,  after  reviewing  the  authorities,  and  de- 
clares the  necessit)^  for  the  co-existence  of  the  two  ele- 
ments of  liability,  for  which  we  contend,  in  the  follow- 
ing words  r 

"If,  then,  the  injury  is  received  by  an  employe  whose 
work  exposes  him  to  the  hazards  of  moving  trains^ 
cars,  engines  or  machinery  on  its  track,  AXD  is  caused 
by  the  negligence  of  a  co-employe  in  the  actual  move- 
ment thereof,  or  in  any  manner  directly  connected 
therewith,  the  Statute  applies,  and  recovery  may  be 
had.     Beyond  this,  the  Statute  affords  no  protection. 
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The  purpose  of  the  law-makers  was  evidently  not  to 
make  men,  because  employed  by  railroad  companies, 
favorites  of  the  law,  but  to  afford  protection  owing  to 
the  peculiar  hazards  of  their  situation." 

This  terse  and  vigorous  statement  of  the  object,  pur- 
pose and  legal  effect  of  this  Statute  was  made  in  i8f>8, 
seven  years  before  the  Montana  Act  of  1905  was 
adopted  by  the  Legislature  of  this  State  and  we  re- 
spectfully insist  that,  under  these  circumstances,  this 
])rior  judicial  interpretation  must  be  regarded  as  in- 
corporated into  the  Act  itself  and  as  expressing  the 
legal  meaning  of  the  provisions  enacted  by  the  Mon- 
tana Legislature. 

These  authorities  were  again  reviewed  and  affirmed, 
by  the  same  Court,  the  next  year  (1899)  '"  '^^  opinion, 
upon  rehearing,  in  the  case  of  Reddington  vs.  Chicago, 
M.  &  St.  P.  Ry.  Co.  (78  N.  W.  800),  reversing  its  for- 
mer ruling  in  the  same  case  (75  X.  V\'.  679)  ;  and  as 
an  evidence  of  the  permanency  of  these  rulings  by  the 
Supreme  Court  of  Iowa,  we  may  refer  to  the  last  case 
decided  by  that  Court  in  1906  (though  one  year  after 
the  enactment  of  the  Montana  law)  in  which  the  prior 
cases  are  referred  to  and  finally  affirmed  with  an  inti- 
mation that  further  a])peals  involving  such  question 
will  be  useless. 

In  this  case,  last  referred  to,  of  Dunn  vs.  Chicago 
R.  I.  &  r.  Ry.  Co.  {107  X.  W.  616).  the  Court  says: 
"The  Statute  has  been  so  many  times  construed  ad- 
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versely  to  the  appellant's  contention  that  we  deerii  ihe 
question  no  longer  an  open  one  in  this  State." 

The  only  discord  in  the  consistent  rulings  of  the 
Court,  if  any.  is  found  in  the  case  of  Haden  vs,  S.  C.  & 
Pac.  Ry.  Co..  92  Iowa  226,  60  N.  W.  537;  but  that  case 
is  disapproved  in  the  case  o-f  Connors  vs.  Chicago  <S: 
X.  \\\  Ry.  Co.,  82  X.  Vv'.  953,  and  that  disapproval 
adopted  by  the  latest  decision  in  the  Dunn  case  (107 
X.  W.  616).  In  the  Connors  case  (1900)  the  Court,  in 
referring  to  the  Haden  case,  says: 

"It  may  l>e  remarked,  however,  that  an  employe,  'in 
keeping  in  repair  the  track  of  a  railroad  for  the  present 
operation  of  its  trains,'  while  he  may  be  exposed  to  the 
hazards,  is  not  engaged  *in  the  business  of  operating  a 
railroad ;'  such  work  is  undoubtedly  necessary  there- 
for, but  not  in  any  way  connected  therewith.  We  arc 
content  with  the  conclusion  reached  in  Akeson's  case 
— that  a  railroad  is  only  operated,  within  the  meaning 
of  the  law,  by  'moving  trains,  cars,  engines  or  ma- 
chinery on  the  track.'  " 

And,  in  referring  to  this  ruling  in  the  Connors  case, 
the  Court,  in  the  latest  case  (Dunn  vs.  Chicago  R.  1. 
&  P.  Ry.  Co.,  107  N.  W.  6i6>,  says  r 

"Furthermore,  the  language  in  the  Haden  case  is 
expressly  referred  to  and  discredited  in  the  Connors 
case.  Some,  at  least,  of  the  cases,  recognize  and  poiv.l 
out  the  distinction  between  the  exposed  risk  of  the  in- 
jured, and  the  work  which  is  so  connected  with  the 
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Operation  of  the  road  as  to  create  liability  inidor  tlie 
Statute,  and  there  can  now  be  no  question  as  to  the 
distinction  between  the  two." 

All  of  the  decisions  of  the  Supreme  Court  of  Iowa, 
concerning  this  legislation,  will  be  found  collected  and 
briefly  reviewed  in  \'ol.  2  of  Labatt  on  Master  and  Ser- 
vant on  pages  2112  to  21 18,  but  a  more  careful  exam- 
ination, than  could  be  there  given,  is  required  in  onler 
to  reconcile  some  seeming  conflicts  and  fully  appre- 
ciate the  underlying  principle  controlling  all  of  the 
cases. 

In  the  case  at  I'ar  the  Record  shows  that  Thomas 
Dillon,  at  the  tinT?  of  the  unfortunate  and  fat:i'  acci- 
dent, was  not  engaged  in  the  performance  of  any 
(hities  which  exposed  him  to  the  peculiar  and  s])*vial 
hazards  which  are  involved  in  the  us^  and  operation 
of  railroads  as  defined  .md  explained  by  the  Court 
whose  interpretation  of  this  Statute  is  supposed  and 
presumed  to  have  been  adopted  b}'  the  Legislature  of 
Montana,  Dillon  was  merelv  riding  in  a  caboose  car  of 
a  freight  train  and  had  no  duties  of  any  kind  to  per- 
form until  he  reached  the  station  to  which  he  was  i)e- 
ing  transported. 

It  is  true  that  he  was.  at  that  time,  a  railroad  em- 
ploye, but,  as  the  Supreme  Court  of  Iowa  well  said, 
"the  i)urpose  of  the  lawmakers  was  evidently  not  to 
make  men,  because  employed  by  railroad  companies, 
favorites  of  the  law,  but  to  afford  protection  owing  to 
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ilic  peculiar  hazards  of  their  situation."  It  miisl  he 
always  borne  in  mind  that  this  Statute  does  nol  ex- 
tend, was  not  intended  to  extend,  and  could  not  consti- 
tutiunallv  be  extended,  to  and  indue  ALL  railroad  civi- 
ployes.  and  hence  unless  the  injured  employe  aud  liis 
negligent  co-laborers  are  within  the  lawful,  and  ilicve 
fore  the  intended,  scope  of  the  Statute,  he  mu.st  scok 
relief  or  protection  otitside  of  this  Statute  and  uoi  un- 
der its  limited  provisions. 

The  statement  of  facts,  agreed  upon  bolwccn  ilic 
])arties  to  the  case  at  Bar,  show  that  '"the  duties  .if  s.ii.; 
'Mioiiias  Dillon  *  *  *  were  not  to  auy  extent  cou- 
nected  with  the  moving  or  operation  of  cars,  engiue  •. 
trains  or  any  part  thereof,"  and  it  seems,  therefore, 
legally  impossible  to  extend  to  him  the  protectix  c  pro- 
visions of  this  constitutionally-limited  and  judicially- 
interpreted  Statute. 

THh:  ACT  OF  1905. 

WTLIT'L      WRONGS      ESSEXTL\L      TO      LTA- 

lilLlTY. 

VX'hatever  doubt,  if  any.   may  be  entertained  as  to 

the  constitutionality  of  this  Statute,  as  to  the  extent  of 

its  essentially  limited  scope  {'A  its  constitutionality  h^< 

been  saved  by  judicial  interpretation),  as  to  the  classes 
of  persons  protected  by  it,  or  the  persoiis  who  may 

maintain  actions  under  it,  there  would  seem  to  be  no 
doubt,  and  no  room  for  serious  discussion  or  dispute 
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as  to  the  character  of  the  co-existing-  and  co-opcr;.tive 
causes  which  are  required  to  produce  the  daniag-cs  for 
which  persons  or  corporations,  operatinq  railroad^  in 
this  State,  arc  ever  to  become  liable  to  any  one  under 
this  law. 

The  law  declares  that  the  persons  and  corpor-irions 

referred  to  "shall  he  liable  for  all  damajjes  rustained 

in  consequence  of  the  nc,G:leci     "     '     ''.  or  by 

the  misnianap^ement     ''     *  A XI)  in  consequence  of 

1  lie  wilful  wronqs  '  of  any  other  employe." 

If  the  Lourl  feels  justified  in  striking,  the  word 
"and""  froni  the  Statute  and  inserting  the  word  "or"  in 
hou  thereof,  possibly  such  a  judicial  amendment  miqht 
so  entirely  alter  the  meaning  of  the  Statute,  as  passed 
b\  the  Legislature,  as  to  warrant  a  vitally  different 
construction  ;  it  is  doubtless  true  that  a  jjreal  many 
oliicr  legislative  enactments,  and  even  constitutional 
iirovisions.  could  be  made  to  express  vitally  different 
intent  and  purpose  if  cither  the  executive  or  the 
judicial  department  were  clothed  with  ])Ower  to  chanqe 
the  lanquaqe  used  by  the  law-makinq;  bod}- :  and  even 
if  that  ])owcr  were  limited  exclusively  to  the  addition. 
stihstitution  or  transposing  of  conjunctions,  the  modi- 
fications of  statutory  provisions  which  such  a  power 
would  include  miqht  be  found  so  extensive  and  serious 
as  to  ])ractically  post])onc  the  ap})Iication  or  enforce- 
ment of  a  substantial  portion  of  the  organic  instru- 
ment, and  of  important  Statutes,  until  after  their  final 
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Structure  had  been  determined  by  this  supervisory 
polency,  and  possibly  even  lead  to  the  prevention  of 
the  use  of  conjunctions  by  injunctions. 

Unless  the  legislative  language  used  in  this  Stat.itc 
can  l)e  changed  by  some  lawful  procedure  or  by  llic 
exercise  of  some  supervisory  power,  we  can  not  escape 
the  plain  declaration,  by  the  Statute,  that  the  liability 
sought  to  be  created  shall  only  arise  as  to  damagi> 
sustained  either  "inconsequence  of  the  neglect  of  any 
other  employe  or  employes  thereof  '  *  *  AND  in 
consequence  of  the  wilful  wrongs,  whether  of  commis 
sion  or  omission,  of  any  other  employe  or  employes 
thereof;"  "or  by  the  mismanagement  of  any  other  em 
ploye  or  employes  thereof  AND  in  consequence  of  the 
wilful  wrongs,  whether  of  commission  or  omission,  of 
any  other  employe  or  employes  thereof." 

However  annoying  this  feature  of  the  Statute  max 
be  to  those  who  wish  that  the  law  was  worded  differ- 
ently, and  however  confident  some  persons  may  feel 
that  the  Legislature  would  have  changed  the  language 
of  the  law  if  attention  had  been  called  to  its  phrase- 
ology, such  feelings  only  serve  as  a  recognition  of  the 
fact  that  the  law,  in  the  form  in  which  it  was  enacted, 
does  not  create  liability  for  damages  sustained  only 
and  solely  "in  consequence  of  the  neglect  of  any  other 
employe." 

It  may  be  always  possible  to  discuss  divergent  views 
as  to  what  should  be  the  law  under  assumed  or  actual 
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conditions,  but  even  the  most  cogent  reasoning,  or  the 
most  unanswerable  logic,  as  to  what  might  have  been 
or  should  have  been  enacted  would  seem  to  be  mis- 
named when  advanced  as  an  argument  concerning  the 
law  as  it  actually  it. 

If  the  plain  provisions  of  this  Statute,  as  herein 
quoted,  have  not  been  accurately  quoted  by  us.  then, 
of  course,  our  statements  should  be  corrected ;  but  if 
\vc  have  read  the  law  correctly,  and  have  stated  its 
provisions  just  as  they  really  are.  no  reiteration  of  the 
slatutor}'  requirements  will  make  their  meaning  clear- 
er to  the  Court,  nor  can  the  statement  of  these  unam- 
l)i,efuous  sentences  be  converted  into  real  argumenta- 
tive discussion  by  mere  repetition.  \\q  venture,  there- 
fore, to  simply  remind  the  Court  that,  in  the  absence 
of  ambiiguity  in  the  language  of  any  law,  the  dut}-  of 
the  judiciary  is  confined  exclusively  to  the  joyful  or 
tearful  announcement  of  the  law  as  it  is  and  neither 
the  duty  nor  the  right  of  construction  can  exist  when 
the  meaning  of  the  legislative  language  is  clear  and 
free  from  doubt.  Recurring,  however,  to  the  history 
ol  this  borrowed  legislation,  we  find  that,  in  the  State 
of  Iowa,  before  the  section  (1307)  of  the  Code  of  1873 
was  created  by  the  consolidation  of  the  old  Act  of  1862 
with  the  more  recent  Statute  of  1872.  there  existed,  at 
least  for  the  period  of  time  which  elapsed  after  the 
passing  of  th  Act  of  1872  and  before  the  adoption  of 
the  Code  of  1873,  these  two  Statutes  (both  hercinbc- 
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fore  quoted),  one  creating  liability  for  damages  sus- 
tained "inconsequence  of  any  neglect  of  the  agents,  or 
by  any  mismanagement  of  the  engineer  or  other  em- 
ploye of  the  corporation,"  and  the  other  creating  lia- 
bility for  damages  "in  consequence  of  the  wilful 
wrongs,  whether  of  commission  or  omission,  of  ilicir 
agents  and  employes." 

Labatt.  in  his  work  on  Master  and  Servant,  staie-^ 
(\'ol.  2,  page  21 12)  that  the  Act  of  1862  was  sujh^v- 
seded  by  the  Act  of  1872.  but  the  Sujircme  Court  nf 
Iowa  seems  to  think  otherwise. 

In  the  case  of  Doley  vs.  Chicago  I\.  I.  &  P.  Co.  121 
X.  W.  127),  the  Court,  after  setting  forth  the  ])! 
visions  of  each  of  these  Statutes,  says:  "It  will  be  seen 
that  the  two  Acts  of  1862  and  1872  were  consolidated 
into  one."  thus  plainly  indicating  that  both  were  iii 
force  at  the  time  of  the  adoption  of  the  Cofle  of  1873. 

In  answer  to  the  argument  that  these  two  consoli- 
dated Statutes  should  still  be  treated,  and  construed. 
separately,  so  that  the  provision  limiting  the  benefits 
of  the  law  to  employes  whose  duties  are  connected 
with  the  use  and  operation  of  the  railroad  should  only 
apply  to  cases  wherein  damages  were  sustained  "in 
consequence  of  wilful  wrongs,"  the  Court  says : 

"Counsel  for  appellant  claim  that  the  union  of  these 
two  separate  and  independent  Acts  of  1862  and  1872 
did  not  modify  the  Act  of  1862  in  any  respect,  but  that 
the  liabilitv  remained  the  same  as  before  for  acts  of 
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mere  negligence,  and  that  the  words  *\vhen  such 
wrongs  are  in  any  manner  connected  with  the  use  and 
operation  of  any  railway,*  in  section  1307  of  the  Code, 
refer  to  the  "wilful  wrongs'  only  and  not  to  the  neglect 
of  agents  or  mismanagement  of  engineers  mentioned 
in  the  preceding  part  of  the  section,  ^\'e  think  it  was 
ihe  evident  purpose  of  the  Legislature,  in  adopting 
this  provision  of  the  Code,  to  fix  the  liability  in  all 
cases,  and  not  to  leave  the  Courts  to  complete  the 
Statute  ^H^  judicial  construction  as  was  done  with  the 
Act  of  1862.  If  wc  were  to  adopt  the  ride  in  Deppe's 
case,  as  governing  the  first  clause  of  the  section,  it 
\  onld  be  necessary  to  read  the  rule  between  the  lines. 
A\'e  think  it  is  not  necessar}-  to  do  that,  but  that  the 
words  'such  wrongs'  may  fairh'  be  said  to  refer  to  the 
whole  of  the  preceding  part  of  the  section.  In  a  cer- 
tain sense,  all  injuries  resulting  from  negligence  and 
mismanagement  are  wrongs,  and  it  is  not  to  be  sup- 
posed that  the  Legislature  intended  that  the  employ- 
ment of  the  injured  party  should  be  different  wht  re  he 
claims  damages  by  reason  of  negligence  from  what  it 
is  when  the  wrong  done  him  is  wilfully  done." 

It  will  be  remembered  that  the  Court,  in  Deppe's 
case,  had  construed  the  Act  of  1862  to  mean  just  wiiat 
this  lust  clause  of  the  Code  section  provides  and  held 
that  the  Act  would  have  been  unconstitutional  if  its 
meaning  were  broader  than  the  interpretation  thus 
given,   so  that   the   Court    was.   of  course,   obliged   to 
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hold  in  the  Foley  case,  supra,  that  either  the  last  clause 
of  the  section  applied  to  the  Avhole  section,  or  the  first 
clause  must  be  again  saved  from  unconstitutionality 
b}'  so  interpreting  it  as  to  restrict  its  operation  precise- 
ly as  the  last  clause  of  the  Code  section  restricts  it :  or 
as  the  Court  expresses  it,  "If  we  were  to  adopt  the  rule 
in  Deppe's  case,  as  governing  the  first  clause  of  the 
section,  it  would  be  necessary  to  read  the  rvile  between 
the  lines." 

The  Foley  case,  supra,  therefore,  merely  holds  thai 
no  employe  is  within  any  of  the  provisions  of  this  sec- 
tion unless  his  employment  is  of  such  a  character  that 
his  duties  are  connected  with  the  use  and  operation  oi 
a  railroad,  and  hence  the  words  "such  wrongs,"  wlien 

used  in  the  limitation  clause  at  the  end  of  the  section. 
do  not  refer  only  to  "wilful  wrongs,"  but  to  any  of  the 

wrongs  or  Avrongful  acts  or  omissions  referred  to  in 

the  section. 

It  w-ill  thus  be  seen  that  the  precise  question  now 
being  considered  (if  it  can  be  called  a  question)  was 
not  presented,  discussed  or  decided  in  the  Foley  case. 

It  may  be  well  also  to  note,  that  the  only  question 
which  was  decided  in  the  Folev  case  could  not  arise  in 
connection  v  ith  the  Montana  Statute  for  the  reason 
that  the  expression  "WHEN  SUCH  WRONGS  arc 
in  any  manner  connected  with  the  use  and  operation  of 
any  railway,"  as  used  in  the  Iowa  Code  Section,  is 
changed  in  the  Montana  law  so  as  to  read  "WHEN 
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SCCH  NEGLECT,  MISMANAGEMENT  OR 
WRONGS  are  in  any  manner  connected  with  the  use 
and  operation  of  any  railway  or  railroad." 

We  are,  of  course,  now  seeking  the  true  intent  and 
meaning  of  the  MONTANA  Statute  and,  as  the  par- 
ticular feature  of  this  law  which  is  now  being  consid- 
ered has  never  been  adjudicated  by  the  Courts  of  the 
l^arent  State,  we  are  forced  to  find  the  legislative  in- 
tent  in  the  Statute  itself  and  to  confine  ourselves  to 
the  language  used  by  the  law-making  body. 

In  seeking  light  upon  the  subject  by  an  examination 
of  the  antecedent  similar  legislation  in  the  State  of 
Iowa,  we  find  that,  in  the  particulars  now  being  con- 
sidered the  old  Iowa  Acts  of  1862  and  1872  differ  from 
the  section  (1307)  of  the  Iowa  Code  of  1873,  and  that 
the  Iowa  Code  section  differs  from  the  Montana 
Statute. 

The  Iowa  Act  of  1862  makes  no  reference  to  railway 
employes  as  the  class  of  persons  to  be  specialh'  bene- 
fited, or  to  be  benefited  at  all,  by  the  protective  pro- 
visions of  the  law ;  they  are,  of  course,  included  in  the 
general  provisions  of  the  Statute,  but  the  language  o< 
the  law  hardly  justifies  its  classification  as  a  fellow 
servant  Statute.  It  expressly  extends  its  benefits,  and 
the  liability  created  by  it.  to  every  one  injured  l)y  rail- 
roads in  the  manner  indicated  and  only  applies  to  rail- 
way employes  because  they  are,  of  course  (a.s  is  every 
one  else),  included  in  the  very  broad  provision  that 


Railroad  Companies  "shall  be  liable  for  all  damajr^^s 
sustained  by  ANY  F'ERSON  in  consequence  of  ncp 
lect  uf  agents,  or  by  any  mismana<rement  of  the  cnp- 
neer  or  other  employe  of  the  corporation." 

Thit>  is  equally  true  of  the  later  Iowa   Act  of  i.S^i 
which  merely  seeks  to  make  owners  and  operators  of 
railroads  "liable  for  all   damasrcs  sustained   by   A^^ 
PERSON  in  consequence  of  the  wilful  wron.efs  of  ihcir 
agents  and  employes." 

Likewise  the  provisions  of  the    Iowa   Code  Sccnor, 
(1307)    merely   state   unnecessarily    thai    railway    cm 
ployes   are   included    in    the   g-cncral    expression,   "anx 
person/'  but  bear  no  impress  of  special  lcg"islati(^n  l«'i 
the  protection  of  railway  employes ;  they  merely  pn- 
vide  that  a  railroad  corporation  "shall  be  liable  for  ;h11 
damages  sustained  by  any  person,  INCLUDTNG  I'.M 
PLOYES  OF  SUCH  CORPORATION/'  and  hence 
we  find  that  the  Montana  Statute  is  the  first  of  this 
series  of  laws  that  can  be  treated  and  construed  as  ;i 
strictly    Fellow   Servant   Law   exclusively  confined   in 
its  operation  to  railway  employes.     It  declares  that  all 
persons  or  corporations  operating  a  railroad   in   this 
State  "shall   be   liable   for  all   damages  sustained   BY 
ANY  EMPLOYE  of  such  person  or  corporation." 

We  find,  therefore,  that,  as  to  the  special  features  of 
this  legislation  now  being  considered,  we  can  obtain 
little  or  no  assistance  from  the  unconstrued  legislation 
of  Iowa  which  seems  to  have  been  mainlv  intended  to 
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protect  the  general  public  ("any  person")  from  the  re- 
sults of  the  negligence,  mismanagement.  an«l  %vi1fif1 
wrongs  of  railway  employes  ratlicr  than  fo  protect  this 
class  of  employes  from  the  carelessness  of  each  other. 

Whether,  therefore,  the  Iowa  Act  of  t8t2  snper- 
scfled  the  earlier  Act  of  1862  (as  claimed  hy  Mr. 
LahaU  in  his  famous  text  hook  treating  of  these  sjih- 
iects)  or  not:  whether,  during  the  year  1S72.  the  Rail 
n^afl  Companies  of  Iowa  remained  liahlc  lo  "anv  f>er- 
son."  and  therefore  every  person,  for  thr  negligence  or 
mismanagement  of  agents  and  employes  under  the  Act 
of  ^R(^2.  and  also  liahlc  to  everv  our  for  thr  wilful 
wrongs  of  agents  and  employes  untler  the  Act  of  1872; 
whether  under  the  Iowa  Code  Section  (1307)  which 
expressly,  though  unnecessarily,  declared  that  tht-  ex- 
pression "any  person"  includes  railway  employes,  the 
Railway  Companies  were  liable  to  one  suit,  two  stiits. 
or  three  suits,  resting  upon  '"negiigence."  '■mismanage- 
ment" and  "wMlful  wrongs."  respectively,  the  Court>  of 
that  State  have  not  decided. 

liut  when  we  confine  our  attention  to  ilie  Montana 
Fellow  Servant  Act  of  Ufo^,  unembarrassed  by  any 
curious  combinations  of  strange  Statutes  in  other 
States,  vvc  find  that  the  more  skilful  and  careful  author 
of  this  Statute,  designed  solely  and  exclusively  tor  the 
protection  of  railway  employes,  has.  while  using  the 
Iowa  Code  section  as  his  model,  removed  every  doubt- 
ful phrase  and  written  a  law  too  clear  in  itr,  declared 
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purj^oses  and  too  precise  in  its  language  to  leave  room 
for  doubt  as  to  its  meaning  or  justification  for  judicial 
construction. 
I  The  extent  of  the  liability  created  by  this  Statute  is 

clear;  the  person  or  corporation  owning  or  operating  a 

i! 

railroad  in  this  State  is  "liable  for  all  damages  sus- 
tained by  any  employe  of  such  person  or  corporation ;" 
that  is  the  unlimited  nature  of  the  liability  created. 
\  This  liability  shall  arise  whenever  the  damages,  so 

t  sustained,  are  "inconsequence  of  the  neglect  of  any 

I  other  employe  or  employes  thereof,  or  by  the  misman- 

i  agement  of  any  other  employe  or  employes  thereof. 

AND  in  consequence  of  the  wilful  wrongs,  whether  of 
^  commission  or  omission,  of  any  other  employe  or  em- 

j  ployes  thereof.'* 

|i  \A'e  respectfully  submit  that  the  Court  can  only  give 

|j  .  effect  to  the  legislative  will  as  thus  plainly  proclaimed 

and  unambiguously  expressed. 

THE  FEDERAL  QUESTION. 
The  United  States  Congress  having,  by  the  Act  ap- 
proved June  II,  1906,  assumed  its  exclusive  constitu- 
tional control  of  the  subject  of  employers'  liabilities  to 
employes,  in  so  far  as  it  relates  to  interstate  commerce, 
the  Montana  Act  of  1905  was  thereby  superseded  as  to 
such  commerce,  and  as  to  all  employes  engaged  or  em- 
ployed in  such  commerce ;  and,  as  the  colliding  freight 
trains  are  admitted  to  have  been  engaged  in  the  trans- 
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portation  of  interstate  freight,  AND  the  neghgent  em- 
ployes to  have  been  engaged  in  the  operation  of  such 
interstate  trains,  at  the  time  of  the  accident  (Tr.  15 
and  16).  no  liabilit}'  can  arise  out  of  any  State  legisla- 
tion on  this  subject. 

Appellant  respectfully  requests  that  the  Court  will 
specifically  decide  the  question  thus  raised,  but,  by 
reason  of  the  views  expressed  by  this  Court  in  its  opin- 
ion in  the  recently  decided  case  of  State  vs.  Northern 
Pacific  Ry.  Co.  (93  Pac.  945),  appellant  does  not  deem 
it  necessary  or  proper  to  discuss  the  point  thus  pre- 
sented or  to  cite  authorities  in  support  of  contentions 
which  seem  to  have  been  already  rejected  by  this 
Court   in  its  rulings  in  the  case  referred  to. 


Respectfulh'  submitted. 

I.   PARKER   VEAZEY. 
W.  N.  XOFFSIXGER. 

Attorneys  for  Appellant. 
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No.  2625. 
IN     THE 

SUPREME  COURT 

OF   THR 

STATE  OF  MONTANA 


WINIFRED  DILLON,  MARY  E.  DILLON, 
.lOITK  H.  DILLON  and  THOMAS  DILLON, 
.Ir.,  minors,  bv  their  Guardian  WINIFRED 
DILLON, 

Respondents. 

vs. 
(iPiKAT  NORTHERN  RAILWAY  COMPANY, 
n  corporation, 

Appellant. 


BRIEF  OF  RESPONDENTS. 

The  brief  of  the  appellant  in  this  case  is  pecu- 
liar in  that,  as  a  general  thing,  it  assumes  the  de- 
batable propositions  to  be  settled  in  favor  of  the 
appellant  and  debates  the  questions  which  are  not 
open  to  discussion. 

it  is,  for  instance,  quite  beyond  the  realm  of 
debate  that  the  act  of  March  5,  1903,  does  not  give 
1<^»  tlie  res])ondents  a  right  of  action.    Some  (jues- 
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tion  might  possibJy  arise  as  to  whether  the  rijv]i| 
of  action  given  to  the  injured  employe  by  ihai 
statute  does  not  reach  to  injuries  result inu-  in 
death,  and  whetlier  if  death  ensues  his  ria:hl  tloos 
not  survive  under  the  general  sunnvor  staliilis. 
But  if  it  does  so  survive,  it  must  manifestly  bo 
[)rosecuted  by  his  executor  or  adminislralor. 
neither  of  whom  sues  here. 

On  the  other  hand,  it  is  declared  as  iiidisi^iiiaMt 
or  settled  propositions  (1) :  That  in  the  case  of 
a  survival  statute  of  the  nature  of  Lorc^  Cnir.]. 
bell's  act,  there  is  no  right  of  recovery  in  the  onsc 
of  an  instantaneous  death;  and  (2)  Thai  ilie 
statute  of  1905  is  a  survival  statute.  Both  of  i]io>o 
propositions  are  disputed  by  the  respondents. 

If  one  is  injured  through  the  negligence  of 
another,  and  lingers  thereafter  a  sufficient  tiiiio  lo 
enable  him  to  i)rosecute  an  action,  he  recovor> 
either  in  a  common  law  or  in  a  statutory  actio:] 
the  damages  which  he,  himself,  sustained,  not  wbni 
his  wife  and  children  or  other  dependents  si]> 
tained.  Tf  he  lingers  and  dies,  the  right  of  action. 
common  law  or  statutorv,  is  declared  bv  tbo 
statutes  of  some'  states,  general  or  special,  to  siir- 
\'ive,  contrary  to  the  rule  of  the  common  law.  h^ 
such  case,  just  as  in  the  case  of  any  other  right  o! 
action  which  survives,  the  suit  is  prosecuted  by  hi^ 
personal  rei)resentatives  to  recover  the  damagt'^ 
which  hf  suffered.    The  measure  of  damages  i^^ 
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Ihc  loss  to  him,  or  rather,  in  the  case  of  his  dentli, 
to  (lis  estate.  Tt  is  equal  to  what  would  have  eoiiu* 
to  his  estate  if  the  suit  had  been  prosecnted  before 
hv  died.  In  sneh  ease  recovery  is  had  for  tlie 
]iniii  and  snfCerina:  endnred  by  the  deceased,  if  ]»e 
suffered,  and  for  all  he  lost  in  money  by  reason  of 
liis  untimely  t<akinc:  off.  as  thonjih  he  snrvived 
nnd  was  totally  disabled.  Sneh  statntes  arc  com- 
iiaratively  rare. 

Tho  more  common  statnte  is  one  which  o'ive^  an 
inde]iendent  ri£>'ht  of  action  to  his  heirs  or  ot!ier-> 
witliiii  a  restricted  class,  for  the  damages,  not 
Miiicli  jic  or  his  estate  suffered,  bnt  which  they  suf- 
foi.  They  would  not  recover,  for  instance,  an 
amoimt  equal  to  the  equivalent  of  all  that  he  could 
enni  liad  he  lived,  but  only  so  much  of  what  he 
could  iiave  earned  as  would  be  likely  to   ,'i)n!!'  t<» 

tllOlli. 

Vr  Thom]ison's  (.■ommenlaries,  ()98(). 

1. — ]f  it  he  assumed  that  this  is  a  survival 
statute,  2:iving  a  rij2:ht  of  action  to  the  heirs  or  }»er- 
sonal  rey)resentatives  for  all  that  the  estate  of  the 
deceased  lo'^t  by  his  death,  the  respondents  dis- 
pute that  there  is  no  right  of  recovery  because  the 
deatli  was. instantaneous. 

-•  The  act  of  January  IG,  1905.  is  not  a  sur- 
vival statute. 

i— DOES  AN  INSTANTANEOUS  DEATH 
>^0KB11)  A  REOOVEKY  UNDER  THE  STAT- 
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UTE? 

It  is  entirely  unnecessarj^  to  attempt  to  f.llow 
the  course  of  reasoning  of  the  brief  at  pages  16 
to  19,  by  which  the  conclusion  is  arrived  at,  on 
the  assumption  that  the  statute  in  question  is  a 
survival  statute,  that  there  is  no  right  of  recoveiT 
in  the  case  of  an  instantaneous  death. 

The  question  has  been  so  often  determined 
against  such  a  claim  that  there  is  no  doubt  that 
the  rulings  to  that  effect  must  be  deemed  to  have 
been  weaved  into  the  statute. 

In  fact,  the  idea  comes  from  some  early  Massa- 
chusetts cases  which  the  courts  of  this  country 
generally  and  even  of  the  neighboring  New  Eng- 
land states  have  declined  to  follow.  The  State  of 
Connecticut  passed  an  act  in  1848  reading  as  fol- 
lows: 

"Actions  for  injury  to  the  person,  whether 
the  same  do  or  do  not  result  in  death  *  *  * 
shall  survive  to  his  executor  or  administrator, 
provided  the  cause  of  action  shall  not  have 
arisen  more  than  one  year  before  the  death 
of  the  deceased.** 

In  1875  this  was  changed  (doubtless  lest  tlie 
Massachusetts  cases  should  be  considered  as  con- 
vincing) so  as  to  read: 

"All  actions  for  injury  to  the  person, 
whether  the  same  do  or  do  not  instanta- 
neously or  otherwise  result  in  death  *  *  * 
shall  survive  to  his  executor  or  administra- 
tor.*' 
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Upon  considerations  like  thoise  advanced  by 
appellant,  the  trial  court  in 

Broughel  v.  So.  N.  E.  Tel.  Co.,  45  At.  437, 
was  constrained  to  hold  that  only  nominal  dam- 
ages could  be  recovered  in  a  case  of  instantaneous 
death.  The  ruling  was  reversed,  the  court  say- 
ing: 

*'The  real  cause  of  action  arises  from  the 
wrongful  act.  Death  is  but  the  effect  or  con- 
sequence of  the  act.  "VVTien  that  event  ensues 
the  effects  of  the  act  are,  legally  speaking, 
complete.  Under  the  statute,  it  makes  no  dif- 
ference, as  to  the  liability  of  the  wrong-doer, 
whether  the  complete  effect  of  his  act  in- 
stantly follows  the  act,  or  follows  it  after 
some  short  interval  of  time.  This  was  the 
meaning  of  the  act,  we  think,  even  before  its 
phraseology  was  changed  in  1875.  See  the 
headnote  in  the  case  of  Murphy  v.  Railroad 
Co.,  30  Conn.  184,  and  the  reasoning  of  the 
court  in  that  case.  But,  however,  this  may 
be,  it  is  certain  that  since  1875  the  remedy  is 
^iven  to  the  personal  representative  even  in 
cases  where  death  is  instantaneous.  The 
cases  cited  in  the  defendant's  brief,  from 
Massachusetts,  where  it  is  held  that  in  cases 
of  instantaneous  death  the  cause  of  action 
does  not  survive,  have  no  bearing  upon  the 
construction  of  our  statute,  as  shown  by  Ells- 
worth, .J.,  in  Murphy  v.  Railroad  Co.,  30 
Conn.  184. 

*'Our  conclusion  is  that  in  the  present  case 
tlie  trial  court  erred  in  holding  that,  because 
tile  death  of  Davis  was  instantaneous,  the- 
plaintiff  was   entitled   to   nominal   damages 
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only,  and  for  that  error  the  judgment  must 
be  set  aside.*' 

In  the  earlier  case,  referred  to  in  the  excerpt 
last  above  quoted,  the  Connecticut  court,  after  re- 
viewing the  Massachusetts  cases  and  pointing  out, 
as  stated  above  that  the  statute  of  that  state  is 
peculiar  in  its  language,  said  of  the  interpreta- 
tion put  upon  it:  "We  think  that  construction 
rather  nice  and  technical,  and  were  our  statute 
the  same  as  theirs  we  are  not  prepared  to  .  y  we 
should  adopt  it.**  Judge  Cooley  adopts  this 
doubtful  kind  of  a  compliment  on  the  course  of 
the  reasoning  of  the  Massachusetts  court,  and 
seems  to  advance  the  view  that  the  original  Lord 
Campbell  *s  act  is  a  survival  statute. 
Coolev  on  Torts,  262-266. 

The  same  indisposition  to  follow  the  reasoning 
of  the  Massachusetts  cases  is  found  to  have  pre- 
vailed quite  generally.  Tennessee  declined,  though 
as  shown  in 

Roach  vs.  Imperial  M.  Co.,  7  Fed.  698-704, 
its  court  held  that  the  act  of  that  state  is  a  sur- 
vival statute. 

Railroad  Co.  vs.  Price,  2  Heisk.  580 ; 
Fawlks  vs.  Railroad,  5  Bax.  663. 

The  question  was  disposed  of  in  New  York  con- 
trary to  the  Massachusetts  rule,  though  the 
statute  was  treated  as  though  the  right  of  action 
of  the  deceased  survived  to  his  representatives. 
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Brown  vs.  Buffalo  &  S.  L.  B.  Co.,  22  N.  Y., 
194, 
and  Judge  Comstock  sensibly  declared  in 

Whitford  vs.  Panama  R.  Co.,  23  N.  Y.  i86 
that  there  is  no  such  thing  as  a  strictly  instanta- 
neous death,  saying: 

''The  death  may  be  sudden;  in  common  lan- 
guage, instantaneous.  But  in  every  fatal 
casualty  there  must  be  a  conceivable  point  of 
thiie,  however  minute,  between  the  violence 
and  the  extinction  of  life.  That  period  may 
be  a  year,  or  it  may  be  less  than  the  shortest 
known  division  of  time. ' ' 

The  remark,  a  simple  recital  of  an  obvious  fact 
of  science,  is  important  upon  two  considerations. 
In  the  first  place,  the  word  ** instantaneous**  must 
be  deemed  to  have  been  used  in  the  stipulation  in 
its  commonly  accepted  meaning,  as  signifying  that 
the  death  followed  in  close  proximity  to  the  blow, 
that  lack  of  consciousness  ensued  without  delay 
and  that  total  cessation  of  the  vital  functions  fol- 
lowed speedily  thereafter.  In  the  second  place,  it 
signifies  that  the  legislature  could  not  have  meant 
to  pass  a  statute  which,  as  is  contended,  means 
that  a  recovery  should  not  be  had  in  a  case 
which  the  accepted  truths  of  science  show,  never 
does,  in  fact,  occur.  The  supreme  court  of  South 
Carolina,  likewise,  though  holding  their  act  to  be 
a  survival  statute, 

Price  vs.  Richmond  &  Danville  R.  R.  Co., 
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26  Am.  St.  Rep.  700-703, 
held  that   it   permitted  a  recovery   wliether   the 
death  was  instantaneous  or  lingering. 

Reed  vs.  Northeastern  R.  Co.,  16  S.  E.  289. 
In  Kentucky  a  like  conclusion  was  reached. 

Givens  vs.  Ken.  C.  R.  Co.,  12  S.  W.  257. 
The  Massachusetts  cases  are  followed  in  Maine, 
but  the  results  arrived  at  have  been  overcome  by 
recent  statutory  enactments.  The  supreme  court 
of  South  Dakota  was  convinced  by  them,  liow- 
ever. 

Belding  vs.  Black  Hills,  etc.,  53  N.  W.  750, 
and  they  were  held  persuasive  in  Mississippi, 

McVey  vs.  111.  Cen.  R.  R.  Co.,  19  So.  209. 
Perhaps  little  if  anything  could  be  added  to  tlie 
discussion  of  the  subject  on  its  merits,  if  it  lias 
any,  as  it  is  set  forth  in  the  opinions  referred  to. 
Nor  is  there  any  necessity  for  any  close  discrim- 
ination in  the  matter,  since  the  statute  in  question 
was  adopted  from  the  state  of  Iowa  and  has  been 
authoritatively  construed  by  the  highest  court  of 
that  state  as  permitting  a  recovery  in  cases  of  in- 
stantaneous death. 

The  statute  of  that  state  will  be  found  noted  in 

Minn.  &  St.  Louis  Rv.  Co.  vs.  Herrick,  127 

U.  S.  210. 

It  contains  no  provisions  at  all  for  recovering 

in  case  of  death,  but  it  has  been  held  in  that  state 

that  a  right  of  action  on  account  of  injuries  sur- 
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vives  under  the  general  statutes,  and  that  the  fact 
that  death  resulted  instantaneously  is  1-  .material. 
The  supreme  court  of  Iowa  seems  to  have  been 
originally  somewhat  persuaded  by  the  reasoning 
of  the  Massachusetts  cases. 

Sherman  vs.  Western  Stage  Co.,  24  Ta.  515. 
Later  it  recognized,  as  pointed  out  by  Judge  Com- 
stock,  that  there  can  be  no  such  thing  as  a  strictly 
instantaneous  death. 

Kellow  vs.  Cent.  la.  Ry.  Co.,  23  N.  W.  740; 

S.  C.  27  N.  W.  466. 

And  finally  it  squarely  adjudicated  that  the  fact 
that  the  death  was  instantaneous  was  no  obstacle 
at  all  to  recovery. 

Conners  vs.  Burlington  etc.  Ry.  Co.,  32  N. 
W.  465. 

Worden  vs.  Humeston  &  S.  R.  Co.,  33  N. 
W.  629. 

The  legislature  of  this  state,  adopting  the  Iowa 
statute  and  being  uncertain  whether  our  general 
survival  statutes  might  not  be  construed  as  being 
as  comprehensive  as  those  of  Iowa,  added  to  the 
law  a  section  which  would  put  it  past  doubt  that 
an  action  could  be  maintained  against  the  common 
employer  in  the  case  of  a  death  resulting  from 
the  negligence  or  wilful  wrongs  of  a  fellow-ser\'^- 
ant  when  the  wrong  was  connected  with  the  use 
and  operation  of  a  railwav. 
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2. -IS  THE  LAW  A  SURVIVAT.  STATUTE! 

The  subject  has  been  discussed  thus  far  on  tk 
..assumption  that  the  statute  in  question  is  a  siii-. 
vival  statute,  giving  to  the  personal  reprosenta 
tives  for  the  heirs,  or  to  the  heirs  themselves,  the 
right  to  prosecute  the  right  of  action  whioli  tlie 
deceased  himself  had  or  would  have  had,  jind  lie 
not  died,  and  not  a  right  of  action  for  the  damage^; 
which  tlie  heirs  themselves  sustained. 

But  that  is  not  the  proper  view  to  take  of  ihe 
statute.  The  measure  of  damages  ouulit  not.  in 
such  an  action,  to  be  the  whole  loss  which  t'no  de 
ceased  would  have  sustained  had  he  sur\'ived  and 
prosecuted  the  action  himself,  suffering  totnl  di^;- 
abilitv.  It  is  scarcelv  to  be  conceived  th^it  the  loc- 
islature  intended  to  confer  anv  such  riiyht  on  the 
heirs.  It  undoubtedly  intended  they  should  vf 
cover  what  they  lost,  not  what  he  lost.  Aljiiost 
invariablv  their  loss  must  be  less  than  his.  All 
he  could  earn  had  he  lived  would  come  to  liiin. 
Such  an  amount  should  become  the  basis  of  fny 
verdict  recovered  by  him  for  pecuniar^'  damage 
Only  a  part  of  what  he  could  earn  would  go  lo  \\\^ 
heirs.  Such  part  should  be  the  basis  of  their  re 
coverv. 

The  bare  fact  that  the  word  ''survive"  occur? 
in  the  statute  is  not  at  all  controlling.  Logical!: 
there  can  be  no  such  thing  as  a  survival  of  a  ricW 
to  recover  for  death.    The  man  whK)  died  never. 


WB^i^^y WJ.Wt^i'  ^l^iat^By^pSgjfflt'fflWigy'W^^^ 
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under  any  circumstances,  whether  his  death  was 
linif^ering  or  instantaneous,  had  any  right  of  action 
to  recover  for  his  own  death.  So  no  action  to 
recover  for  his  death  could  possibly  ** survive'*  in 
tlie  sense  in  which  the  word  is  used  to  indicate 
the  rijrht  to  sue,  for  instance,  on  a  promissory 
note  given  to  the  decedent. 

The  statute  is  to  be  construed  in  the  light  of 
the  general  legislation  on  the  subject.  We  are 
to  try  to  get  at  what  the  legislature  meant,— 
wliether  to  give  a  new  and  independent  right  of 
aetion  to  the  heirs  for  the  death,  or  whether  it 
intended  to  carrj^  over  to  them  a  right  of  action 
wliich  the  deceased  would  have  had  if  he  had  not 
died. 

Tt  is  to  be  borne  in  mind  that  the  "general 
llieory  of  American  statutes  on  this  subject  is  that 
the  action"  is  ** newly  created,"  and  is  "entirely 
distinct  from  any  action  which  the  deceased  might 
have  had,  had  he  lived."  And  this  for  the  two 
reasons  adverted  to,  namely,  that  the  action  is  for 
his  death,  and  he  could  have  no  action  for  that; 
and  second,  because  it  is  not  fair  to  enable  the 
heirs  to  recover  the  equivalent  of  all  he  could 
earn,  and  more  particularly  is  it  not  fair  to  per- 
mit them  to  recover  for  the  pain  and  suffering  he 
endured. 

We  start,  then,  with  the  assumption  that  the 
legislature  had  no  purpose  to  depart  from  the  gen- 
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eral  course  and  current  of  legislation  on  the  sub- 
ject. The  inquiry  also  arises  at  once  as  to  what 
conceivable  reason  the  legislature  could  have  had 
for  Authorizing  the  maintenance  of  a  right  of  action 
by  the  heirs  in  the  case  of  a  death  of  a  man  ^vho 
lived  five  minutes  after  an  injury,  and  withhold- 
ing the  right  in  the  case  of  another  who  died  in- 
stantly. Certainly  a  deliberate  purpose  to  create 
such  a  distinction,  without  a  shred  of  reason  for 
it,  and  at  war  with  the  manifest  general  idea  of 
such  legislation  is  not  to  be  attributed  to  the  law- 
making body. 

And,  examining  the  language,  we  find  it  sup- 
ports the  view  that  they  did  not  intend  to  do  so. 

The  brief  of  the  appellant  says  that  it  is  the 
right  of  action  given  to  the  injured  servant  re- 
ferred to  in  the  first  section  which  is  carried  over 
to  his  heirs  or  personal  representatives, — it  is 
his  right  of  action  which  survives.  But  the  stat- 
ute does  not  say  *'his*'  right  of  action  survives, 
but  ^*the**  right  of  action.  That  is,  the  right  of 
action  lives  after  him  in  his  heirs  or  personal  rep- 
resentatives. Besides,  if  it  was  intended  that 
there  should  be  simply  an  abrogation  of  the  com- 
mon-law rule  "Actio  personalis  moritur  cum  per- 
sona," the  section  would  have  ended  with  the 
word  "survive."  That  wiould  have  been  suffi- 
cient. His  right  of  action  would  then  accrue  to 
his  executor  or  administrator.    It  was  wholly  un- 
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necessary  to  make  any  further  provision.  But  the 
action  may  be  prosecuted  under  this  statute  by  the 
heirs  who  would  be  under  no  obligation  to  account 
to  his  estate.  Even  if  suit  should  be  brought  by 
the  administrator,  under  the  uniform  construction 
of  these  laws,  it  would  be  for  the  benefit  of  the 
heirs  suffering  by  his  death,  and  the  avails  would 
not  becom.e  assets  of  his  estate. 

An  act  even  more  equivocal  and  ambiguous  in 
its  language,  in  view  of  similar  considerations, 
was  held  to  grant  a  new  right  and  not  to  be  a  sur- 
vival statute  in 

Matz  vs.  Chicago  &  A.  R.  Co.,  85  Fed.  180- 
188. 
Tlie  legislature  did  not  stop  with  the  word  *' sur- 
vive," but  continued  and  authorized  the  institu- 
tion and  prosecution  of  the  suit  by  the  same  per- 
son entitled  to  sue  under  the  provisions  of  Sec^ 
tion  579  of  the  Code  of  Civil  Procedure,  to  whom, 
confessedly,  is  given  a  new  right  of  action. 


It  is  conceded  bv  all  the  authorities  that  if  the 
statute  gives  a  new  right  of  action  for  the  death,  it 
is  immaterial  that  it  was  *' instantaneous. '* 


Some  misconception  might  arise  by  reason  of 
the  quotation  made  in  the  brief  from  the  opinion 
in  the  case  of 
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Barton  vs.  Brown,  145  U.  S.  335. 
The  case  holds,  not  that  there  can  he  no  recovery 
at  all  in  the  case  of  an  instantaneous  death,  but 
that  in  such  case  there  can  he  no  recovery  on  ac- 
count of  the  pain  and  suffering  of  the  deceased. 
Such  a  ruling  accords  with  reason  and  the  prin- 
ciple is  generally  accepted. 

8  Am.  &  Eng.  Ency.  of  Law,  806. 

3.— WAS  THE  DECEASED  WITHIN  THE 
CLASS  PROTECTED  BY  THE  STATUTE! 

The  main  argument  of  appellant's  brief,  as 
counsel  for  the  respondents  gather  it,  is  that  the 
statute  in  question  was  not  passed  for  the  protec- 
tion of  all  employes  of  railroads,  but  only  of  those 
whose  employment  brings  them  within  the  special 
risks  and  hazards  of  railroad  operation. 

The  argument  is  perhaps  pointed  by  the  discus- 
sion at  pages  24  and  25,  which,  reduced  to  a  nar- 
row compass,  is  that  aii  Auditor  of  the  company 
who  may  be  traveling  on  the  railroad  either  in  the 
discharge  of  his  duties,  or  en  route  to  or  from  the 
place  where  he  discharges  them,  is  not  within  the 
protection  of  the  statute,  and,  therefore,  an  As- 
sistant Roadmaster  is  not. 

It  is  unnecessary  to  stop  to  inquire  whether  a 
traveling  auditor— one  who  rides  on  the  trains  of 
the  railroad  company  from  station  to  station  to 
check  the  accounts  of  agents  of  the  company- 
may  or  may  not  recover  under  the  statute;  or, 
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what  is  the  same  question,  whether  an  attoraey 
employed  in  the  legal  department,  on  a  salary 
say,  who  rides  from  place  to  place  as  occasion  re- 
quires, attending  to  the  legal  business  of  the  com- 
pany, and  who  is  injured  while  so  riding  on  its 
trains,  may  recover  under  the  statute.  But  if  he 
can  not,  it  is  because  he  is  not  an  "employe" 
within  the  meaning  of  the  statute.  And  if  he  is 
not,  he  does  not  need  the  protection  of  the  statute. 
He  does  not  require  any  legislation  to  enable  him 
to  recover.  He  may  maintain  a  common  law 
action,  anc^  if  he  is  not  an  *' employe'*  within  the 
meaning  of  the  fellow-servant  rule,  the  defense  of 
fellow-servant  cannot  be  urged  against  his  action. 

The  statute  was  unquestionably  intended  for  the 
relief  of  all  those  who  would  be  barred  of  a  right 
of  recovery  by  reason  of  the  fellow-servant  rule, 
who  suffered  injuries  in  the  use  and  operation  of 
any  railroad  in  this  state,  inflicted  in  the  corrse 
of  their  employment. 

So  if  the  argument  is  good  that  the  deceased 
belonged  to  an  entirely  seperate  department  from 
the  train  operatives,  that  he  was  not  engajjed  in 
the  hazardous  business  which  alone  justifies  the 
special  favor  which  the  act  grants,  he  may  recover 
regardless  of  the  statute.  Perhaps  tiie  counsel  for 
the  respondents  admitted  too  much  in  admitting 
that  he  was  a  fellow-servant  with  those  through 
whose  negligence  he  was  killed,  particularly  as  it 
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does  not  appear  from  the  statement  of  facts  that 
he  was  actually  engaged  in  the  discharge  cf  his 
duties  at  the  time  he  was  injured,  except  as  it  t\)- 
pears  from  the  recital  that  the  train  operatives 
were  his  fellow-servants.  Of  course,  if  he  was 
being  transported  on  the  caboose,  not  as  an  inci- 
dent of  his  sendee,  or  in  the  discharge  of  his 
duties,  the  train  crew  were  not  his  "fellow-serv- 
ants/* 

Perhaps  the  counsel  for  the  appellant  is  right 
that  he  belonged  to  such  a  distinct  department  of 
the  service,  he  is  so  disconnected  from  the  hazard- 
ous part  of  the  business  in  the  general  conduct  of 
which  he,  like  the  local  counsel,  for  instance,  was, 
with  the  negligent  servants,  jointly  engaged,  that 
he  cannot  be  called  their  fellow-servant.  If  so, 
the  court  should  rejijard  the  recital  in  the  stipula- 
tion that  he  was  a  fellow-servant  as  a  mis-recital 
of  a  matter  of  law  and  sustain  the  judgment  on 
the  ground  that,  it  being  admitted  that  he  was 
killed  by  the  negligence  of  the  appellant's  servants 
operating  the  train  on  which  he  was  riding,  the  de- 
fense of  fellow-servant  does  not  apply  at  all. 

Authorities  could  be  found  which  would  fully 
sustain  such  a  view.  They  hold  that  one  engaged 
in  repair  work  or  construction,  being  engaged  in 
a  different  department  of  the  service,  is  not  a  fel- 
low-servant with  train  operatives,  and  that  conse- 
quently such  a  one  may  recover  of  the  railroad 
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company  regardless  of  any  statute  for  injuries 
suffered  by  reason  of  the  negligence  of  a  member 
of  a  train  crew. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  vs.  Harmon, 
109  S.  W.  295 ; 

Enos  vs.  Rhode  Island,  67  At.  5. 
It  is  but  fair  to  the  court  to  say,  however,  that 
the  great  weight  of  modem  authority  is  to  the 
effect  that  those  engaged  in.  construction  or  re- 
pair work,  however  it  be  with  the  accountant  or 
the  lawyer  employed  by  the  railroad  company,  are 
fellow-servant?  of  the  train  crews  operating*  the 
trains  on  which  they  ride  in  going  to  or  from  their 
work,  and  that  for  the  negligence  of  the  latter,  re- 
sulting in  the  injurj^  to  the  former,  there  is  no 
right  of  recovery  at  common  law.    The  case  of 

Texas  &  Pacific  R.  Co.  vs.  Smith,  31  L.  R. 
A.  321, 
so  holds,  and  in  a  note  to  the  report  of  it,  as  above, 
is  collated  a  large  number  of  cases  to  the  same 
effect.    See  also 

Kilduff  vs.  Boston  etc.,  81  N.  E.  191. 
If  the  defense  of  fellow-ser\^ant  was  available 
at  the  common  law  in  such. a  case,  it  follows  log- 
ically that  tlie  statute  in  question  affords  a  rem- 
edy, for  its  purpose  was  unquestionably  to  give 
relief  in  cases  occurring  in  the  operation  of  rail- 
roads in  which,  otherwise,  the  fellow-servant  rule 
would  be  an  obstacle  to  recoverv. 
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Its  benefits  are  held,  in  Iowa,  to  extend  to  all 
employes  wiho  are  engaged  in  the  business  of 
operating  railroads,  or  who  are,  by  the  nature  of 
their  employment,  exposed  to  the  hazard  incident 
to  moving  trains. 

Smith  vs.  Humeston  &  S.  R.  Co.,  43  N.  W. 
545. 
Recovery  was  justified  in  that  case  for  injuries 
sustained  by  a  laborer  employed  to  keep  the  track 
clear  of  snow,  and  who  was  in  the  caboose  of  a 
train  to  be  carried  to  another  obstruction.  Also 
in  a  case  where  an  employe  engaged  in  the  work 
of  taking  down  and  removing,  a  bridge  was  com- 
pelled by  orders  of  his  superior  to  go  upon  one 
of  the  company's  trains  and  who  while  so  riding 
was  injured. 

Schroeder  vs.  Chicago  etc.  Ry.  Co.,  47  la. 
375. 
And  under  an  employment  said  to  be  identical  by 
the  court  in 

Raybum  vs.  Central  I.  Ry.  Co.,  35  N.  W. 
606. 
And  under  conditions  quite  similar  in 

Smith  vs.  Chicago  &  G.  W.  Ry.  Co.,  80  N. 

W.  658. 

Lists  of  the  Iowa  cases,  with  classifications — 

those  in  which  the  statute  has  been  held  applicable, 

and  those  in  which  the  injury  was  declared  to  be 

outside  its  scope — are  found  in 
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rV  Thompson's  Comraentariees,  5294;  and 
II  Labatt  on  Master  &  Servant,  759. 
Many  of  them  are  reviewed  in 

C.  M.  &  St.  P.  Ry.  Co.  vs.  Artery,  137  U. 
S.  507. 


None  of  the  cases  referred  to  in  the  brief 
warrant  the  conclusion  that  the  Iowa  court  would 
hold  or  ever  did  hold  that  the  statute  does  not 
extend  to  a  case  like  that  at  bar. 

Tlie  point  decided  in  the  case  of  Dunne  vs.  C.  R. 
I.  &  P.  Rij.  Co.  107  xV.  W.  616,  referred  to  in  the 
brief,  is  that  the  ordinary-  work  of  a  section  gang 
along  the  track  is  not  such  as  that  one  injured 
while  engaged  in  it  can  claim  relief  under  the 
statute.  If  he  were  injured,  however,  while  riding 
to  or  from  his  work  by  reason  of  the  injurj'  of  the 
train-crew  operating  the  train  that  carried  him, 
the  case  would  be  diflferent,  as  ruled  in 

Smith  vs.  Humeston,  43  N.  W.  545. 

Smith  vs.  Burlington,  12  N.  W.  763. 
There  was  a  strong  dissenting  opinion  in  the 
Dunne  case,  in  which  reference  was  made  to  the 
ruling  of  the  supreme  court  of  Minnesota  and  in 
the  case  of 

Njus  vs.  Railroad  Co.,  49  N.  W.  527, 
sustaining  a  recovery  in  an  action  brought  in  that 
state  to  recover  under  the  Iowa  statute  for  an  in- 
jury- suffered  in  the  last  mentioned  state.     The 
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plaintiff,  a  section  man,  was  injured  in  unloading 
iron  bars  from  a  car  on  the  railroad  track.  Tlie 
Iowa  cases  were  reviewed,  and  the  conclusion 
reached  that  they  sustained  the  claim  of  a  right  to 
recover  in  such  a  case.  Judge  Weaver  in  his  dis- 
senting opinion  in  the  Dunne  case,  after  reciting 
the  rilling  of  the  Minnesota  court,  remarks: 

'*  We  may  add  that  the  Minnesota  court  also 
confesses  its  inability  to  distinguish  some 
of  our  cases  which  uphold  a  recovery  from 
some  others  where  recovery  has  been  denied, 
a  feeling  of  uncertainty  which  future  genera- 
tions of  lawyers  will  no  doubt  share  with  that 
distinguished  tribunal."     • 

Whatever  uncertaintv  there  mav  be  in  the  Iowa 
decisions,  however,  as  to  injuries  received  in  any 
other  manner,  there  seems  to  be  none  that  a  right 
of  recovery  exists  when  the  servant  was  injured 
*'by  the  actual  movement  of  trains,  cars  or  ma- 
chinery on  the  track,"  and  that  **the  employment 
at  the  time  of  the  injury  must  have  exposed  him 
to  the  hazards  of  railroading  without  reference 
to  what  he  may  be  required  to  do  at  other  times." 

So  much  is  conceded  by  the  cases  on  which  tlie 
appellant  relies. 

Akeson  vs.  C.  B.  &  Q.  Co.,  75  N.  W.  676. 

In  the  last  mentioned  case  a  recovery  was  held 
warranted  where  one  employed  to  help  coal  a  loco- 
motive was  injured  by  the  negligence  of  another 
engaged  with  him  in  that  work. 
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In 
Reddington  vs.  C.  M.  &  St.  P.  %.  Co.,  78 
N.W.,800, 
a  recovery,  was  denied. 

It  was  before  this  court  at  the  same  time  as  the 
Akeson  case,  the  decision  being  rendered  origin- 
ally but  two  days  after.  Tlie  opinions  follow  each 
other  in  the  Northwestern  Reporter,  the  original 
opinion  in  the  Reddington  case  being  found  at 
page  679  of  the  75th  Northwestern.  The  conclu- 
sion arrived  at  was  the  same  in  both  cases,  but 
a  rehearing  being  granted  in  the  Reddington  case, 
the  original  holding  was  overruled. 

In  that  case  a  brakeman  who  was  assisting  in. 
coaling  a  locomotive  was  injured  by  the  negligent 
handling  of  a  crane  by  a  fellow  employe.  On  re- 
hearing the  Akeson  case  was  distinguished  in  this, 
that  in  that  case  the  engine  was  detached  from  the 
train  in  order  to  be  coaled  from  a  car  on  a  track 
alongside  of  which  the  engine  was  brought.  The 
injured  servant  and  another  transported  the  coal 
in  wheel-barrows  from  the  car  to  the  tender  over 
a  bridge  of  loose  plank.  When  the  work  was  com- 
pleted the  alleged  negligent  servant  went  on  the 
tender  and  shoved  one  of  the  planks  back  on  to  the 
car  on  which  the  plaintiff  remained,  in  order  to 
allow  the  engine  to  move.  The  plank  struck  the 
foot  of  the  plaintiff  and  injured  him.  The  feature 
expressed  by  the  clause  italicized  above  served,  in 


—22-- 

the  opinion  of  the  court,  to  distinguish  the  two 
cases,  making  the  injury  in  the  Akeson  case  to 
have  occurred  in  the  operation  of  the  road. 

The  Foley  case  is  the  only  one  cited  in  the  brief 
of  appellant  resembling  in  its  facts  the  case  at 
bar  closely  enough  to  afford  the  basis  for  much 
argument,  and  it  is  readily  distinguishable. 

In  that  case  the  plaintiff  was  a  car-repairer, 
and  as  such  at  times  went  by  the  trains  of  the  de- 
fendant company  from  place  to  place  to  repair 
ears  standing  in  the  yards.  When  injured  he  was 
at  work  at  a  car  which  had  been  raised  by  jack- 
screws.  While  in  that  position  the  car  tilted  and 
injured  him.  It  will  be  observed  that  he  was  not 
injured  by  the  operation,— that  is,  the  movement 
of  a  train.  The  court  did,  indeed,  use  the  language 
quoted  in  the  brief  of  the  appellant.  But  he  was 
not  injured  while  he  was  riding  on  the  train  in 
going  to  or  from  his  work  in  consequence  of  the 
negligence  of  the  train  operatives. 

That  was  the  ground  of  the  decision,  the 
court  saying  in  the  opinion:  "With  the  excep- 
tion of  Deppe's  case,  all  actions  in  which  this  court 
determined  that  railroad  companies  are  liable  in 
this  class  of  cases,  are  those  where  the  injury  was 
received  by  the  movement  of  cars  or  engines 
upon  the  track,"  citing  cases. 

The  right  of  recovery,  it  will  be  noticed  from 
the  above  quotation,  is   not   restricted   to   those 
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whose  duties  require  them  to  operate  tlie  trains, 
but  extends,  contrary  to  proposition  C  of  appel- 
lant's brief,  page  8,  to  those  who  are,  as  said  in 

Smith  vs.  Humeston,  43  N.  W.  545, 
''by  the  nature  of  their  employment  exposed  to 
the   hazards   incidents   to   moving   trains,   even 
though  they  are  not  engaged  in  moving  them." 
And  in  support  of  this  view  there  was  cited 

Pjme  vs.  C.  B.  &  Q.  Ry.  Co.,  6  N.  W.  281, 
in  which  recovery  was  permitted  in  the  case  of  a 
detective  walking  under  direction  along  the  track, 
who  was  injured  by  the  negligence  of  an  engineer. 
Pierce  vs.  Central  Iowa  R.  Co.,  34  N.  W. 
783, 
in  which  a  mechanic  engaged  in  putting  screens  in 
a  car  train  at  a  station  was  injured  by  the  train's 
moving;  and  others  of  like  character. 

And,  on  consideration  of  the  statute,  it  will  be 
seen  at  once  that  it  is  not  the  injured  serv^ant  who 
must  be  or  whose  duties  must  be  "connected  with 
the  use  and  operation  of  any  railway,*'  but  the 
"neglect,  mismanagement  and  wrongs"  must  be 
so  connected ;  that  is  to  say,  the  neglect,  or  other 
wrong,  of  the  person  causing  the  injury  must  be 
connected  with  the  operation  of  the  road. 

The  only  other  case  relied  on  by  tlie  appellant  is 
Malone  vs.  Burlington,  21  N.  W.  756. 

In  tliat  case  an  engine  wiper  working  about  a 
round-house  was  injured  by  reason  of  the  door 
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falling  on  him,  in  consequence  of  its  being  raised 
by  a  crow-bar  by  an  assistant  in  order  to  close  it. 
On  the  other  hand,  it  has  been  held  that  an  em- 
ploye about  the  round-house  who  assists  a  hostler 
in  moving  an  engine  out  of  it,  and  through  the 
yards,  and  who  is  injured  in  such  work  by  the 
negligence  of  the  hostler  may  recover. 

Butler  vs.  C.  B.  &  Q.  B.  Co.,  54  N.  W.  208. 
The  Iowa  court  has  been  called  upon  in  a  num- 
ber of  cases  to  rule  as  to  the  applicability  of  the 
statutes  to  section  men,  and  the  conclusion  seems 
to  have  been  definitely  arrived  at  that  if  their 
duties  require  them  to  ride  on  trains,  they  may 
recover  when  the  injury  is  inflicted  while  they  are 
so  riding. 

Smith  vs.  Burlington,  12  N.  W.  763; 

Smith  vs.  Humeston,  43  N.  W.  545. 
It  was  because  the  plaintiff  in  the  Foley  case 
was  not  riding  on  the  train  at  the  time  he  was 
injured  and,  perhaps,  because  he  was  not  injured 
by  a  moving  train  running  into  him,— in  other 
words,  because  he  was  not  injured  by  the  operation 
of  a  train,  that  he  was  denied  a  recovery.  Indeed, 
it  is  held  that  if  the  injury  was  suffered  by  reason 
of  the  movement  of  a  hand-car,  the  statute  is  as 
applicable  as  though  caused  by  the  movement  of  a 
train. 

Railway  Co.  vs.  Artery,  137  U.  S.  507 ; 

Larson  vs.  111.  C.  R.  Co.,  58  N.  W.  1076. 
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From  these  cases  it  is  not  difficult  to  extract  the 
governing  rule.  It  is  easy.  It  is  simple.  In  the 
first  place,  the  injured  person  must  he  a  fellow- 
servant,  as  that  term  is  employed  in  the  law. 
And  in  the  second  place,  the  wrong  or  neglect  must 
be  connected  with  the  operation  of  the  railroad. 

It  is  not  difficult  to  discern  that  in  each  of  the 
cases  relied  upon  by  the  appellant  the  neglect 
was  not  connected  with  the  operation  of  the  rail- 
road. It  certainlv  cannot  be  said  in  this  case  that 
it  was  not.  Appellants  take  isolated  sentences 
from  the  opinions  in  the  cases  cited,  without  con- 
sidering or  presenting  the  facts  to  show  what  was 
decided.  The  Iowa  court  itself  has  declared  this 
to  be  an  unsafe  guide,  saying  in 

Jensen  vs.  Omaha  &  St.  L.  Ry.  Co.,  88  X. 
W.  952-953 : 

"Language  has  heen  employed  which, 
standing  alone,  and  literally  construed, 
might  seem  to  imply  that  no  employe,  unless 
he  be  a  trainman,  and  no  injury  except  such 
as  is  received  in  the  movement  of  trains,  are 
contemplated  by  the  statute.  This  interpreta- 
tion we  have  held  in  numerous  cases  to  be  en- 
tirely too  narrow.  Among  others  found  to  be 
entitled  to  recover  have  been  the  section 
hand,  the  section  foreman,  the  shop  hand,  the 
clinker  man,  the  detective,  the  gravel  shoveler, 
and  the  snow  shoveler :  none  of  whom  had  any 
connection  with  the  train  service  proper." 

The  brief  of  appellant  speaks  of  some  discord 

in  the  otherwise  harmonious  rulings  of  the  Iowa 
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court  by  reason  of  the  decision  in 

Haden  vs.  S.  C.  &  Pac.  By.  Co.,  60  N.  W. 
537, 
said  to  have  been  disapproved  in  later  cases,  Con- 
nors vs.  Ry.  Co.  and  Dunne  vs,  Ry.  Co. 

It  is  difficult  to  understand  how  the  decision 
could  have  been  different  in  the  Haden  case.  The 
plaintiff,  a  section  man,  was  injured  by  a  pass- 
ing train  due  to  the  nejifligence  of  a  brakeman, 
There  is  some  confusing  language  about  the  haz- 
ardous character  of  the  business  in  which  he  was 
engaged,  but  the  decision  is  put  on  the  ground, 
and  the  plaintiff  was  held  entitled  to  recover  be- 
cause the  brakeman  whose  wrong  caused  the  in- 
jury was  at  the  time  and  in  the  respect  in  whicli 
he  was  negligent  **  connected  with  the  use  and 
operation  of  the  railroad.'' 

There  is  no  dissent  at  all  from  the  views  ex- 
pressed in  this  case  recorded  in  the  opinion  in  the 
Connors  case.  Indeed,  it  is,  on  the  contrary,  re- 
affirmed and  declared  to  be  sound.  It  is  pointed 
out  that  the  employe  whose  negligence  caused  the 
injury  was  engaged  at  the  time  in  the  operation 
of  the  railroad, — in  fact,  was  one  of  the  train 
men,  and  that  Haden  was  engaged  in  work  that 
exposed  him  to  the  hazards  of  railroading,  though 
he  was  not  engaged  **in  the  business  of  operating 
a  railroad.''  So  he  was  held  entitled  to  recover. 
"While  some  of  the  language  used  in  the  Haden 
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case  is  criticised  in  the  Dunne  case,  the  sound- 
ness of  the  conclusion  reached  is  reasserted.  It  is 
pointed  out  that  the  defendant  company  in  that 
case  contended  that  no  recovery  could  be  had  be- 
cause his  duties  (those  of  the  injured  servant) 
were  not  connected  with  the  operation  of  the  rail- 
road; but  it  was  shown  that  it  had  been  decided 
that  that  fact  was  immaterial,  if  he  was  exposed 
by  his  employment  to  the  hazards  of  railroading, 
and  the  other  fellow,  the  negligent  servant  whose 
duties  omitted  or  done  faultily  occasioned  the  in- 
jury,  was  connected  with  the  operation  of  the  rail- 
road. 


It  is  apparent  on  an  examination  of  the 
cases  cited  on  this  branch  of  the  brief  that  they 
do  not  support  the  argument  made  at  all.  The 
argument  is  that  the  fellow-servant  law  extends 
only  to  those  whose  employment  exposes  them  to 
the  hazards  of  the  railroad  business,  that  if  the 
law  embraced  any  other  person  it  would  be  to  that 
extent  unconstitutional  and  void,  and  that  the  em- 
ployment of  the  deceased  did  not  expose  him  to 
such  hazards  as  that  he  could  claim  the  protec- 
tion of  any  fellow-servant  statute.  Few,  if  any,  of 
the  cases  cited  in  the  brief  deny  a  recovery  because 
the  person  injured  was  not  exposed  to  sufficient 
hazard  to  bring  him  within  the  protection  of  a 
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special  statute.  Recovery  was  denied  in  most,  if 
not  all  of  them,  because  the  injury  was  not  in- 
flicted in  consequence  of  neglect  or  wrongs  con- 
nected with  the  operation  of  a  railroad.  No  case 
has  been  cited,  and  none  has  probably  ever  been 
decided,  in  which  it  was  held  that  an  employe  of 
a  railroad  company,  whose  duties  require  him  to 
ride  on  railroad  trains  and  who  is  injured  while 
so  riding,  is  not  exposed  to  the  hazards  of  the 
operation  of  a  railroad,  and  likewise  no  case  has 
been  cited  to  the  effect,  nor  has  any  case  ever  held 
that  if  injured  by  the  neglect  of  train  operatives, 
in  respect  to  the  duties  devolving  upon  them  in 
their  employment,  while  he  was  so  riding  on  a 
train,  the  neglect  or  wrong  was  not  connected  with 
the  operation  of  a  railway. 

Tlie  question  which  the  brief  raises  is,  perhaps, 
more  directlv  considered  bv  the  courts  of  states 
other  than  Iowa  having  similar  statutes. 

In 

Steffenson  vs.  C.  M.  &  St.  P.  Ry.  Co.,  47 

X.  W.  1068, 

in  which  the  right  of  a  section  man  to  recover  for 

injury  occasioned  by  being  run  down  by  a  train 

was  considered,  the  court  said : 

"It  includes  the  cases  of  servants  exposed 
to  and  injured  by  the  dangers  peculiar  to  the 
use  and  operation  of  railroads.  The  defend- 
ant argues  that  those  dangers  are  such  only 
as  are  incident  to  the  running  of  trains.  From 
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the  running  of  trains  propelled  by  locomotives 
at  high  rates  of  speed  arises,  undoubtedly,  the 
greatest  danger  to  which  those  engaged  in 
operating  railroads  are  exposed.  But  they 
are  not  the  only  ones  incidental  and  peculiar 
to  the  business.  Other  persons  than  those 
running  the  trains  are  to  be  regarded  as  en- 
gaged in,  and  exposed  to  the  dangers  of,  oper- 
atins:  the  railroad.  Tlie  men  whose  business 
it  is  to  keep  the  track  in  repair  for  the  trains 
to  run  over — switchmen,  men  engaged  in  mak- 
ing up  trains,  and  moving  the  cars  back  and 
forth  in  the  vards  and  on  side  tracks— are 
all  engaged  in  operating  the  railroad;  and 
they  are  all  exposed  to  dangers  peculiar 
to  that  business.  Sectionmen,  as  well  as  engi- 
neers, conductors,  firemen,  and  brakemen, 
are  operating  the  railroad.  Their  duties  are 
peculiar  to  that  business,  unlike  those  pertain- 
ing to  any  other  business ;  and  tliere  are  dan- 
gers peculiar  to  those  duties,  unlike  the  dan- 
gers that  attend  any  other  business.  They 
employ  modes  and  instrumentalities  in  per- 
forming their  duties  that  are  not  employed  in 
any  other  business;  and  whatever  dangers 
are  incident  to  the  employment  of  such  modes 
and  instrumentalities  are  to  be  regarded  as 
peculiar  to  their  business." 

Further  cases  showing  the  classes  of  persons 
coming  under  the  protection  of  the  ]\rinnesota 
statute  are  found  collated  in 

IV  Thompson's  Commentaries,  5299. 
Under  the  Kansas  statute,  similar  in  character,  in 
IV  Thompson's  Commentaries,  5296. 
A  case  recently  determined  by  the  Circuit  Court 


of  Appeals  seems  to  put  past  question  that  the  de- 
ceased was  exposed  to  the  hazards  of  railroad- 
ing. From  the  opinion  the  following  quotation  is 
made : 

"Inasmuch  as  it  was  absolutely  necessary 
that  the  deceased  should  be  carried  to  and 
from  his  work,  and  as  he  continued  to  be  an 
employe  of  the  company  while  being  so  car- 
ried, it  seems  entirely  clear  that  while  going 
and  reftuming  he  was  ^ill  subject  to  the 
same  hazard  peculiar  to  the  operation  of  the 
railroad  as  he  was  while  actually  performing 
the  work  of  repairing  the  track.  That  he  still 
continued  to  be  a  sers'^ant  while  being  carried 
frcfm  his  work,  and  not  a  passenger,  see  Kan- 
sas Pacific  R.  R.  Co.  v.  Slamon,  11  Kan.  83- 
91 ;  McQueen  v.  Central  Branch,  etc.  R.  R.  Co., 
30  Kan.  689, 1  Pac.  639;  Vick  v.  N.  Y.  Central, 
etc.  R.  R.  Co.,  95  N.  Y.  267,  47  Am.  Rep.  36; 
Higgins  y.  Hannibal  &  St.  Joe  R.  R.  Co.,  36 
Mo.  418-433;  Russell  v.  Railroad  Co.,  17  N. 
Y.  134 ;  St.  Louis,  etc.,  R.  R.  Co.  v.  Waggoner, 
90  111.  App.  556;  Gillshannon  y.  Stony  Brook 
R.  R.  Co.,  10  Cush.  (Mass.)  228;  Wright  y. 
Railroad  Co.,  2  Ohio  Dec.  (reprint)  359,  2 
Western  Law  Monthly,  495;  lonnone  y.  N.  Y. 
etc.  R.  R.  Co.,  21  R.  I.  452,  44  Atl.  592,  46 
L.  R.  A.  730,  79  Am.  St.  Rep.  812;  Chatta- 
•  nooga  y.  Venable,  105  Tenn.  460,  58  S.  W. 
861,  51  L.  R.  A.  886." 

larussi  y.  Missouri  Pac.  Ry.  Co.,  155  Fed. 
657. 
Kindred  statutes  of  many  states  are  reviewed 
in 

Callahan  ys.  St.  Louis  Rv.  Co.,  60  L.  R.  A. 
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and  many  eases  cited  showing  that  there  is  not 
the  slightest  objection  on  constitutional  grounds  to 
giving  the  statute  a  construction  broad  enough  to 
include  the  deceased.  A  further  review  will  be 
found  in  the  case  of 

Jemming  vs.  G.  N.  Ry.  Co.,  104  N.  W.  1079. 

4.— THE  CLAIM  THAT  AVILFUL  WRONG  IS 
A  REQUISITE  OF  THE  RIGHT  OF  ACTION 
UNDER  THE  STATUTE. 

It  is  not  intended  to  follow  in  detail  the  argu- 
ment of  the  brief  on  this  feature.  Much  of  it 
seems  rather  more  appropriate  to  other  propo- 
sitions advanced  in  the  brief.  The  conclusion  con- 
tended for  cannot  be  admitted  at  all.  One  must 
slmt  his  eyes  to  the  obvious  intent  of  the  legisla- 
ture to  find  any  such  meaning  in  the  statute.  It 
requires  a  complete  sacrifice  of  the  spirit  of  the 
law  to  the  letter  to  yield  to  the  views  expressed 
by  the  appellant  on  this  feature  of  the  case,  even 
though  one  should  be  disposed  to  accept  the  idea 
advanced  as  to  the  importance  of  the  conjunctions 
used.  The  brief  practically  admits  as  much.  But 
regarded  literally  even,  the  appellant  is  wrong. 
Bringing  the  two  clauses  in  question  into  juxtapo- 
sition by  dropping  out  **or  by  the  mismanagement 
of  any  other  employee  or  employees  thereof,*'  and 
the  statute  reads: 

"Every  person  or  corporation  operating 
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a  railway  or  railroad  in  this  state  shall  be 
liable  for  all  damages  sustained  by  an  em- 
ployee of  such  person  or  corporation  in  eon- 
seciuence  of  the  neglect  of  any  other  employee 
or  employees  thereof,  and  in  consequence  of 
the  wilful  wrongs  ...  of  any  other  employee 
or  employees  thereof.  *  * 

Such  a  statute  does  not  mean,  analyzing  it  not 
as  a  court  would,  but  as  a  class  in  rhetoric  or 
English  composition  would,  that  the  neglect  and 
the  wilful  wrong  must  co-exist.  The  language 
does  not  admit  of  such  a  construction.  The  repe- 
tition of  the  words  "in  consequence  of"  forbids 
that  it  be  given  such  meaning.  If  it  read  **  shall 
be  liable  in  consequence  of  the  neglect  and  wilful 
wrongs  of  any  other  employee,  etc.,"  it  might  be 
forcibly  contended  that  both  conditions  must  ex- 
ist; but  even  then  the  proposition  would  be  open 
to  doubt. 

The  inadmissibility  of  the  appellant's  conten- 
tion is  equally  apparent  if  we  drop  out  the  ** neg- 
lect" clause  and  read  the  statute  **  shall  be  liable 
for  all  damages  sustained  by  any  employee  .  . 
by  the  mismanagement  of  any  other  employee  or 
employees  thereof  and  in  consequence  of  the  wil- 
ful wrongs  ...  of  any  other  employee,  etc." 

It  is  often  a  matter  of  pure  choice  whether  one 
shall  use  '*and"  or  "or"  to  express  his  meaning, 
the  meaning  being  obvious  and  the  same  which- 
ever conjunction  is  used,  thus :  "  A  master  is  liable 
for  the  failure  to  exercise  reasonable  care  in  pro- 
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viding  a  safe  place,  safe  machinery  and  com- 
petent fellow  servants."  No  one  could  doubt  this 
to  mean  that  he  is  liable  if  he  fails  in  providing 
any  of  these.  "Or**  could  be  used  instead  of 
**and"  in  such  a  sentence,  but  the  meaning  would 
not  be  changed.  If  a  statute  should  be  enacted 
reading  that  banks  may  lend  money  on  **  chattel 
and  personal  security,"  no  one  would  contend 
that  both  kinds  of  security  must  be  exacted.  The 
statute  means  the  same  as  though  it  read  "chattel 
or  personal  security." 
In 

People  vs.  Pool,  27  Cal.  573-581, 
the  court  said: 

**The  word  and  is  not  always  to  be  taken 
conjunctively.  It  is  sometimes,  in  a  fair  and 
rational  construction  of  a  statute,  to  be  read 

or,  and  taken  disjunctively." 
But  if  to  eflPectuate  the  intention  of  the  legisla- 
ture the  word  **and"  must  be  read  "or,"  the 
courts  have  never  hesitated  to  do  so.    The  notes  to 

2  Am.  &  Eng.  Ency.  of  Law,  334, 
make  reference  to  many  cases  in  which  this  was 
done.    The  Supreme  Court  of  the  United  States 
says  in 

United  States  vs.  Fisk,  3  Wall.    445 : 

"In  the  construction  of  statutes,  it  is  the 
duty  of  the  court  to  ascertain  the  clear  inten- 
tion of  the  Legislature.  In  order  to  do  this, 
courts  are  often  compelled  to  construe  *or' 
as  meaning  *and,*  and  again  *and'  as  mean- 
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ing  *or.'  " 


Even  in  the  construction  of  criminal  statutes, 
this  is  done,  as  witness  the  following  from  the 
supreme  court  of  Iowa : 

'*In  the  construction  of  statutes  the  words 
'and'  and  *or'  are  convertible,  as  the  sense 
may  require,  even  in  a  criminal  statute,  where 
a  strict  construction  usually  prevails.  State 
V.  Myers,  10  Iowa,  448;  State  v.  Brandt,  41 
Iowa,  593." 

Williams  vs.  Poor,  21  N.  W.  753-755. 

It  can  scarcelv  be  believed  that,  much  as  this 
statute  has  been  studied  by  courts  and  lawyers, 
many  of  the  latter  skilled  by  experience  in  tlie 
detection  of  possible  flaws  in  acts  of  like  character, 
the  point  now  for  the  first  time  apparently  urged 
to  defeat  its  operation,  for  that  would  be  the 
practical  effect,  had  never  occurred  to  any  of  them. 
It  is  rather  to  be  concluded  that  no  lawyer  until 
now  deemed  the  question  worthy  of  presentation. 

With  all  deference  to  the  learned  counsel  pre- 
paring  the  brief,  it  is  said  that  he  has  erred  in  hi^ 
heading  for  this  branch  of  his  argument.  If  his 
reasoning  is  sound  recovery  could  not  be  had  even 
in  the  case  of  a  wilful  wrong.  The  wilful 
wrong  must  co-exist  with  neglect.  Liability  ex- 
ists only  when  the  guilty  servant  is  guilty  at  one 
and  the  same  time  of  "neglect"  and  "wilful 
wrong."  That  is.  if  his  arj^ument  means  any- 
thing it  means  that.    But  such  a  conclusion  bord- 
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ers  so  closely  on  absurdity  that  even  the  counsel 
backs  away  from  it,  and  heads  his  argument  **  Wil- 
ful Wrongs  Essential  to  Liability.'' 

5.— NATIONAL  LEGISLATION. 

The  death  of  Thomas  Dillon  occurred  on  Sep- 
tember 20,  1906.    There  was  at  that  time  no  na- 
tional legislation  covering  the  subject.    Tlie  act 
of  June  11.  1906,  was  held  unconstitutional  in 
Howard  vs.  I.  C.  Ry.  Co.,  207  U.  S.  463. 

The  present  federal  statute  had  not  been  en- 
acted when  the  death  in  question  occurred.  It 
certainly  can  not  be  contended  that  the  later  legis- 
lation destroyed  pre-existing  causes  of  action  aris- 
ing under  state  statutes. 

Tlie  chronologj'  of  the  case  obviates  the  neces- 
sity of  inquiring  into  the  question  as  to  whether 
when  Congress  gives  a  right  of  recover}-  for  the 
negligence  of  a  fellow-serv'^ant,  all  state  statutes 
are  abrogated  ipso  facto,  and  as  to  whether  Con- 
gress has  power  to  give  a  right  of  action  merely 
because  the  train  in  connection  with  which  the 
injury  occurs  moves  from  one  state  to  another. 
Neither  proposition  is  admitted.  Tlie  case  simply 
does  not  permit  discussion  of  either  question. 
(The  writer  was  puzzled  whether  to  use  ''or''  or 
''and"  in  the  third  sentence  back.) 
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The  judgment  ought  not  to  be  disturbed. 

Respectfully  submitted, 
D.  F.  SMITH  and 
WALSH  &  NOLAN, 
Attorneys  for  Respondents. 
T.  J.  WALSH, 

Counsel  for  Respondents. 


EN    THE 

Supreme  Court  of  the  United  States 

OCTOBEB  TERM,  1908. 


JAMES  S.  KEERL, 

Plaintiff  in  Error, 
vs. 
THE  STATE  OF  MONTANA, 


IN   ERROR  TO  THE   SUPREME   COURT   OF  THE 

STATE  OF  MONTANA- 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


I. 

STATEMENT  OF  THE  CASE. 
The  plaintiff  in  error  was  charged  in  the  district  court 
of  Lewis  and  Clark  County,  State  of  Montana,  by  informa- 
tion, of  the  crime  of  murder  in  the  first  degree,  was  tried 
and  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  for  life. 

Transcript,  page  75. 

The  judgment  was  reversed  by  the  Supreme  Court  of  Mon- 
tana, and  he  was  again  put  upon  trial.  The  case  having 
been  submitted  to  the  jury,  they  retired  and  afterwards  re- 
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turned  into  court,  whereupon  proceedings  were  had  result- 
ing in  the  court's  making  the  following  order  shown  by 
the  record,  to-wit:  "It  satisfactorily  appearing  to  the 
court  there  is  a  reasonable  prohahiUty  that  the  jury  cannot 
agree,  court  ordered  the  jury  discharged  from  further  con- 
sideration of  this  cause  and  that  the  defendant  be  remand- 
ed to  the  custody  of  the  sheriff." 

Transcript,  pages  83-84. 

He  was  put  upon  trial  a  third  time,  but  before  the 

trial  he  interposed  a  pica  of  former  jeopardy,  reciting  the 

facts  of  the  former  trials  and  concluding  as  follows: 

"The  said  jury  retired  to  deliberate  and  having 
on  the  14th  day  of  July,  1904,  after  the  expiration  of 
about  24  hours  after  their  retirement  to  deliberate  up- 
on their  verdict,  returned  into  court,  they  were  ques- 
tioned by  the  court  as  to  whether  they  had  agreed,  and 
having  reported  to  the  court  as  the  fact  was,  that  they 
had  not  agreed,  the  said  jury  were,  by  the  said  court 
on  the  said  14th  day  of  July,  1904,  without  the  consent 
of  the  defendant  and  without  having  arrlvetl  at  or  re- 
turned any  verdict,  discharged,  without  there  existini 
any  necessity  for  the  discharge  of  the  said  jury  and 
without  there  b'^irg  or  existing  no  reasonable  proba- 
bility that  the  said  jury  could  or  would  a2:ree  upon  a 
verdict,  and  without  its  appearing  to  the  court  that 
there  was  no  reasonable  probability  that  the  said 
jury  could  or  would  agree  upon  a  verdict.  That 
upon  the  said  court's  having  so  questioned  the  said 
jury  as  to  whetlior  they  had  acrree'l,  the  said  court 
directed  the  clerk  th*^'reof  to  enter  of  record  that  the 
court  found  that  there  was  a  reasonable  probability 
that  the  said  jury  would  not  agree  and  that  thev  were, 
for  that  r<'ason,  discharged;  that  save  as  aforesaid  no 
adjudication  or  record  was  made  ronoerning  th^  nei'f^s- 
sitv  for  or  of  the  cause  of  the  discharsre  of  the  said 
jury  and  that  no  necessity  for  or  of  the  cnu«o 
of  such  discharge  of  the  said  jury,  existed 
save    a.s     recited     in     the     said     entrv     so    made 


and  directed  to  be  made.  Now  the  defendant  asserts 
that  for  the  reasons  hereinbefore  in  this  special  plea 
set  forth  he  ought  not  again  to  be  tried  for  the  offense 
or  for  any  offense  charged  in  the  information  herein 
and  that  to  do  so,  in  view  of  the  facts  aforesaid,  would 
be  to  place  him  twice  in  jeopardy  for  the  same  offense 
contrary  to  the  provisions  of  the  Constitution  of  the 
State  of  Montana,  and  that  any  judgment  of  convic- 
tion herein  or  any  proceedings  further  to  hold 
the  defendant  to  answer  to  the  said  information,  or  the 
charge  therein,  or  to  put  him  upon  trial  for  the  same 
would  be  to  deprive  him  of  his  liberty  without  due 
process  of  law." 

Transcript,  pages  5-6, 
thus  invoking  the  protection  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States.      To  this  plea  the 
state  replied,  admitting  the  facts  in  relation  to  the  dis- 
charge of  the  jury,  saying  in  reference  thereto: 

"The  said  jury  retired  to  deliberate  upon  their 
verdict,  and  having  on  the  14th  day  of  July,  1904,  after 
tli^  expiration  of  about  twenty-four  hours  after  their 
retiremont  to  dolil>erate  as  aforesaid,  returned  into 
court  and  reported  to  said  court  their  inability  to 
agree  upon  a  verdict  in  said  cause,  and  thereupon  and 
on  said  14th  day  of  July,  1904,  it  appearing  satisfac- 
torily to  said  court  that  there  was  reasonable  prob- 
ability that  said  jury  could  not  agree,  and  after  the 
makinsr  and  entering  of  an  order  by  said  court  in  the 
records  of  said  court  in  said  cause  that  it  satisfactorily 
appeared  to  said  court  that  there  was  a  reasonable 
rrobnbility  that  said  jury  could  not  agree,  said  jury 
wns  bv  snid  court  discharged  from  further  considera- 
tion of  said  cnus'^ ;  thnt  at  the  time  said  jury  was  dis- 
charged as  aforesaid  the  said  defendant  was  present 
in  court  in  person  and  was  thon  and  there  represented 
by  his  counsel  who  were  likewise  present  in  court,  and 
no  obieetion  was  interT>osed  by  said  defendant  or  his 
said  counsel  at  said  time  or  at  all  to  the  discharge  of 
said  jury  as  aforesaid." 

Transcript,  page  38. 


But  the  court  instructed  the  jury  to  return  a  verdict 
in  favor  of  the  state  on  this  plea  of  former  jeopardy,  say- 
ing: 

"In  addition  to  the  plea  of  not  guilty,  the  de- 
fendant has  pleaded  in  substance  that  he  has  been  ac- 
quitted of  every  grade  of  the  offense  charged  in  the 
information,  by  the  judgment  or  order  of  the  district 
court  of  the  First  Judicial  District  of  the  State  of 
Montana  in  and  for  the  county  of  Lewis  and  Clark  on 
the  14th  day  of  July,  1904,  by  the  alleged  premature 
discharge  of  the  jury  then  impanelled  in  this  cause 
therein,  then  pending.  This  plea  is  denominated  de- 
fendant's second  plea.  You  are  instructed  to  re- 
turn a  verdict  in  favor  of  the  State  as  to  this  plea." 

Instruction  No.  52,  Transcript,  page  31. 

This  it  did. 

Transcript,  page  17. 

The  jury  also  found  the  plaintiff  in  error  guilty  of 
manslaughter, 

Transcript,  page  18, 
and  he  was  sentenced  to  be  confined  in  the  state  prison  for 
a  period  of  ten  years. 

Transcript,  page  19. 

From  this  judgment  of  conviction  he  appealed  to  the 
Supreme  Court  of  the  State  of  Montana,  by  which  tribunal 
it  was  affirmed. 

Transcript,  page  104. 

A  petition  for  a  rehearing  was  denied. 
Transcript,  page  115, 
and  a  writ  of  error  to  this  court  was  sued  out. 
Transcript,  pages  121-122. 
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And  now  the  plaintiff  in  error  makes  the  following 

II. 
SPECIFICATION  OF  ERRORS. 

1.  The  Supreme  Court  of  the  State  of  Montana  erred 
in  holding  that  the  district  court  properly  refused  to  sus- 
tain the  second  plea  of  plaintiff  in  error  that  he  was  once 
in  jeopardy,  and  acquitted  through  the  improper  discharge 
of  the  jury  on  the  second  trial. 

2.  The  Supreme  Court  of  the  State  of  Montana  erred 
in  holding  that  the  district  court  properly  refused  to  sus- 
tain the  second  plea  of  plaintiff  in  error  that  he  was  once 
in  jeopardy,  and  acquitted  through  the  improper  discharge 
of  the  jury  upon  the  second  trial,  because  that  after  the 
jury  had  retired  to  deliberate  upon  their  verdict,  and  had 
returned  into  court  and  reported  that  they  had  not  agreed 
upon  their  verdict  they  were  discharged  by  the  court  with- 
out the  consent  of  the  plaintiff  in  error,  upon  it  appearing 
to  the  court  simply  that  there  was  reasonable  probability 
that  the  said  jury  would  not  agree. 

3.  The  Supreme  Court  of  the  State  of  Montana  erred 
in  holding  that  the  district  court  properly  refused  to  sus- 
tain the  second  plea  of  plaintiff  in  error  after  he  was  once 
in  jeopardy  and  acquitted,  through  the  improper  discharge 
of  the  jury  upon  the  second  trial,  because  that  after  the 
jury  had  retired  to  deliberate  upon  their  verdict,  and  had 
returned  into  court  and  reported  that  they  had  not  agreed 
upon  their  verdict,  they  were  discharged  by  the  court  with- 
out the  consent  of  the  plaintiff  in  error,  without  it  appear- 
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ing  that  there  was  no  reasonable  probability  that  the  said 

jury  w  ould  agree. 

III. 

ARGUMENT. 

The  jury  was  discharged  on  the  second  trial  after  the 

cause  had  been  submitted  to  them,  by  the  court,  pursuant 

to  the  provisions  of  Section  2125  of  the  Penal  Code  of 

Montana,  as  follows : 

"Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  the  cause  is  submitted  to 
them  until  they  have  a.u:reed  up<jn  their  verdict,  and 
rendered  it  in  open  court,  unless  by  consent  of  lx)th 
parties,  entered  upon  the  minutes,  or  unless  at  the  ex- 
piration of  such  time  as  the  court  may  deem  proper,  it 
satisfactorily  apix^rs  that  there  is  reasonable  prob- 
ability that  the  jury  canuot  agree/' 

The  plaintiff  in  error  contends  that  a  discharge  of  the 
jury  without  a  verdict  under  conditions  such  as  are  con- 
templated in  this  statute  operates  as  an  acquittal  and  that, 
in  view  of  constitutional  restrictions,  he  was  not  subject  to 
further  trial  or  prosecuti«>n  for  the  offense  for  which  he 
was  on  trial  l^^fore  the  jury  so  disthargtMi. 

Contending  that  he  was  acquittt^i  by  the  action  of  the 

court  in  so  discharging  the  jury,  he  insists  that  all  subse- 
quent pnx'eeilings  against  him  are  in  violation  of  the  14th 
Amendment  to  the  Cimstitutir^u  of  the  United  States,  and 
operatetl  to  deprive  him  of  his  lil>erty  without  due  process 
of  law. 

1.— THE  QUESTION   OF  JURISDICTION. 

The  jurisdiction  of  this  court  to  inquire  into  the  question 

thud  raised  is  vindicated  in  the  case  of 

Quin  Bohanan  vs.  State  of  Nebraska.  IIS  U.  * 
2.31. 


In  that  case  immunity  from  a  second  trial  for  an  of- 
fense of  which  the  plaintiff  in  error  insisted  he  had  been 
acquitted  was  claimed  by  virtue  of  the  5th  Amendment  to 
the  Constitution  of  the  United  States.  The  court  said 
that  having  made  the  claim,  and  the  ruling  on  it  in  the 
highest  court  of  the  state  having  been  against  him,  the 
judgment  was  open  to  review  here. 

Whether  one  is  protected  by  the  14th  Amendment 
against  being  twice  put  in  jeopardy  for  the  same  offense 
was  considered  by  this  court  in 

Dreyer  vs.  People  of  Illinois,  187  U.  S.  71, 

but  was  not  decided.  It  was  held  in  that  ca-se.  on  the 
authority  of  United  States  vs.  Perez,  9  Wheat.  579,  that 
the  discharge  of  the  jury  on  account  of  their  inability  to 
agree  did  not  prevent  a  re-trial,  nor  oi)erate  as  an  acquittal, 
the  record  of  the  trial  reciting  that  '*the  jury  aforesaid  be- 
ing now  returned  into  court  and  being  unnhle  to  agree  upon 
a  verdict,  are  thereupon,  by  order  of  this  court,  discharged 
from  further  consideration  of  this  cause." 

The  salient  feature  of  this  ca.«;e  is  that  no  adjudica- 
tion or  record  was  made  by  the  court  that  the  jury  was 
unable  to  agree,  nor  any  that  there  was  do  reasonable 
probability  that  they  would  or  could  agree.  The  most 
the  court  could  say  was  ''that  there  i<  a  reasonable  prob- 
ability that  the  jury  cannot  agree.**  Finding  the  condi- 
tion contemplated  in  the  statute,  Section  2125,  to  exist,  the 
jury  was  discharged  and  the  right  to  put  him  on  trial  again 
is  asserted  by  virtue  of  the  provisions  of  Section  2126,  as 
follows : 


c 

If 


"In  all  cases  where  a  jury  is  discharged  or  pre- 
Tented  from  giving  a  verdict  by  reason  of  an  accident 
or  other  cause,  except  where  the  defendant  is  dis- 
charged during  the  progress  of  the  trial,  or  after  the 
cause  is  submitted  to  them,  the  cause  mav  be  again 
tried." 

It  is  believed  that  the  essential  difference  between  the 

record  in  this  case  and  that  under  consideration  in  the 

Dreyer  case  Tiill  require  of  this  court  a  determination  of 

the  question  as  to  whether  the  right  not  to  be  twice  put  in 

jeopardy  is  protected  by  the  14th  Amendment. 

2— IS  THE  RIGHT  NOT  TO  BE  TWICE  PLACED  IN 
JEOPARDY  PROTECTED  BY  THE  14TH  AMEND- 
MENT? 

The  view  that  the  rights  enumerated  in  the  first  eight 
amendments  to  the  constitution  of  the  United  States,  be- 
fore the  adoption  of  the  14th  Amendment  uniformly  held 
to  be  limitations  on  the  federal  and  not  state  authority, 
are  such  privileges  and  immunities  of  citizens  of  the 
United  States  as  are  protected  by  that  amendment  against 
adverse  actiiin  by  the  states  is,  of  course,  contended  for. 
It  was  ably  set  forth  in  opinions  filed  in  the  ease  of 
O'Neill  vs.  Vermont,  144  U.  S.  323, 

but  was  rejei-ted  by  this  court  in 

Maxwell  vs.  Dow,  17r>  U.  S.  581. 

Touching  that  contention  and  the  conclusion  to  be 
drawn  from  the  consMeratlon  which  the  subject  has  re- 
ceived from  this  court,  a  late  work  says  : 

*^The  argument  has  frequently  been  advanced  that 
the  rights  protected  by  the  first  eight  amendments  are 
such  privileges  and  immunities;      but     though     the 
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view  has  had  distinguished  advocates,  the  court  has 
held  otherwise  and  has  asserted  the  true  criterion  to 
be  the  fundamental  character  of  the  right  for  which 
protection  is  claimed,  so  that  some  of  the  rights 
enumerated  in  the  early  amendments  may  be  privi- 
leges and  immunities  of  citizenship  while  others  are 
not" 

McGhee  on  Due  Process,  34. 

Commenting  on  the  same    argument    another    writer 

says: 

"It  depends  on  the  nature  of  the  right  not  on  the 
fact  that  it  is  mentioned  in  those  amendments." 

Brannon  on  the  14th  Amendment,  72. 

Repeatedly  this  court  has  said  in  relation  to  the 
language  of  the  amendment  appealed  to: 

"The  clause,  therefore,  means  that  there  can  be 
no  proceeding  against  life,  lil)erty  or  prop«^rty  whicli 
may  result  in  deprivation  of  either  without  the  oV 
servance  of  thOv«e  general  rules  established  in  our  sys- 
tem of  jurisprudence  for  the  security  of  private 
rights.'' 

Hasar  vs.  Rec.  Dist.  Ill  U.  S.  701: 
Hurtado  vs.  California,  110  U.  ^J.  51^; 
Marchand  vs.  Penn.  R.  R.,  1.53  T.  S.  3>ii. 

The  question  in  every  case  is  as  t'>  vvhf^ther  the  right 
is  a  fundamental  one,  one  of  "those  general  nile«i  «MPrtab- 
lished  in  our  system  of  jurisprudence  for  fhi^  futurity  of 
private  rights." 

That  in  cases  involving  life  or  TIT^^rtr  at  lea«t  there 
must  be  a  "regular  course  of  judicial  proce*^ingsi,  which 
imply  that  the  party  to  be  aifected  shall  have  notice  and 
an  opportunity  to  be  heard."    The  right  to  appear  and  be 
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beard  in  judicial  proceedings,  to  have  notice,  is  conceded 
to  be  of  snch  a  fundamental  character. 

Likewise  it  has  been  held  that  '^a  statute  which  com- 
pels the  litigant  to  submit  his  controversy  to  a  tribunal 
of  which  his  adversary  is  a  member  makes  his  antagonist 
his  judge  and  does  not  afford  due  process  of  law.'' 
Com.  vs.  Smith,  84  N.  E.  376. 

This  case  makes  practical  application  of  the  maxim 
that  no  one  should  be  judge  in  his  own  cause. 

A  case  from  the  state  of  Ohio,  and  one  from  the  state 

of  Rhode  Island  afford  further  guides  to  the  character  of 

the  fundamental  rights  that  are  secured  from  invasion  by 

the  amendment  in  question.    The  Ohio  case, 

Hammond  vs.  State,  84  N.  E.  416, 

considered  a  statute  of  that  state  intended  to  suppress 

trusts,  which  provided  that  "the  character  of  the  trust  or 

combination  alleged  may  be  established  by  proof  of  its 

general  reputation  as  such.'*       The  act  was  held  invalid 

because  it  permitted  a  conviction  on  hearsay  and  in  effect 

deprived  the  defendant  of  the  presumption  of  innocence, 

the  court  saying: 

"This,  we  think,  is  not  due  process  of  law,  but  is 
violative  of  Section  1  of  Article  XIV  of  the  Constitu- 
tion of  the  United  States." 

The  Rhode  Island  ease. 

State  vs.  Kartz,  13  R.  I.  528, 

presented  the  same  question.      It  considered  a  law  making 

it  an  <^ense  to  keep  a  place  reputed  to  be  a  place  where 

intoxicating  liquors  are  sold.      Such  a  law  it  was  held  was 


"so  repngnant  to  the  fundamental  rules  of  oar  jnrispni- 
dence"  as  to  be  "violative  of  Section  1  of  Article  14  of  the 
Constitution  of  the  United  States." 

It  has  been  t^^ice  at  least  held  by  the  federal  courts 
that  the  right  not  to  be  twice  put  in  jeopardy  for  the  same 
offense  is  of  so  fundamental  a  character  a8  to  be  guarded 
by  the  14th  amendment. 

In  re  Bennett,  84  Fed.  324; 
Ex  parte  Ulrich,  42  Fed.  587. 

The  question  came  before  the  court  in  In  re  Bennett  on 
a  state  of  facts  similar  to  those  presented  in  Bohanan  vs. 
Nebraska.  The  petitioner  had  been  convicted  of  a  lesser 
offense  embraced  T^ithin  a  graver  charge  upon  which  he 
had  been  tried.  The  conviction  had  been  set  aside  upon 
appeal,  and  upon  a  new  trial  he  was  convicted  of  the  higher 
grade  of  the  crime  of  which  he  claimed  he  had  been  ac- 
quitted by  the  first  verdict.  This  contention  Judge  Do 
Haven  held  was  correct, — ^the  matter  coming  before  him 
upon  habeas  corpus  proceedings  founded  upon  the  claim 
that  the  proceeding  was  in  derogation  of  the  process  of 
law  clause  of  the  14th  Amendment.  The  learned  judge 
maintained  that  they  were  clearly  so,  but  held  that  a  re- 
view must  be  had  by  writ  of  error  to  this  court  and  not  by 
habeas  corpus. 

It  might  be  said  here  that  the  same  question  was  In- 
volved in  this  case,  the  plaintiff  in  error  contending  that 
the  verdict  rendered  on  the  first  trial  convicting  him  of 
murder  in  the  second  degree  was  an  acquittal  of  the  charge 
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heard  in  judicial  proceedings,  to  have  notice,  is  conceded 
to  he  of  such  a  fnndamental  character. 

Likewise  it  has  been  held  that  '^a  statute  which  com- 
pels the  litigant  to  submit  his  controversy  to  a  tribunal 
of  which  his  adversary  is  a  member  makes  his  antagonist 
his  judge  and  does  not  afford  due  process  of  law/' 
Com.  vs.  Smith,  84  N.  E.  376. 

This  case  makes  practical  application  of  the  maxim 
that  no  one  should  be  judge  in  his  own  cause. 

A  case  from  the  state  of  Ohio,  and  one  from  the  state 

of  Rhode  Island  afford  further  guides  to  the  character  of 

the  fundamental  rights  that  are  secured  from  invasion  by 

the  amendment  in  question.    The  Ohio  case, 

Hammond  vs.  State,  84  N.  E.  416, 

CMisidered  a  statute  of  that  state  intended  to  suppress 

trusts,  which  provided  that  "the  character  of  the  trust  or 

combination  alleged  may  be  established  by  proof  of  its 

general  reputation  as  such."      The  act  was  held  invalid 

because  it  permitted  a  conviction  on  hearsay  and  in  effect 

deprived  the  defendant  of  the  presumption  of  innocence, 

the  court  saying: 

"This,  we  think,  is  not  due  process  of  law,  but  is 
violative  of  Section  1  of  Article  XIV  of  the  Constitu- 
tion of  the  United  States." 

The  Rhode  Island  case, 

State  vs.  Kartz,  13  R.  I.  528, 

presented  the  same  question.      It  considered  a  law  making 

it  an  offense  to  keep  a  place  reputed  to  be  a  place  where 

intoxicating  liquors  are  sold.      Such  a  law  it  was  held  was 
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"so  repugnant  to  the  fundamental  pules  of  oup  juris^u- 
dence"  as  to  be  "violative  of  Section  1  of  Article  14  of  the 
Constitution  of  the  United  States.*' 

It  has  been  twice  at  least  held  by  the  federal  courts 
that  the  right  not  to  be  twice  put  in  jeopardy  for  the  same 
offense  is  of  so  fundamental  a  character  as  to  be  guarded 
by  the  14th  amendment. 

In  re  Bennett^  84  Fed.  324; 
Ex  parte  Ulrich,  42  Fed.  587. 

The  question  came  before  the  court  in  In  re  Bennett  on 
a  state  of  facts  similar  to  those  presented  in  Bohanan  vs. 
Nebraska.  The  petitioner  had  been  convicted  of  a  lesser 
offense  embraced  i^ithin  a  graver  charge  upon  which  he 
had  been  tried.  The  conviction  had  been  set  aside  upon 
appeal,  and  upon  a  new  trial  he  was  convicted  of  the  higher 
grade  of  the  crime  of  which  he  claimed  he  had  been  ac- 
quitted by  the  first  verdict.  This  contrition  Judge  De 
Haven  held  was  correct, — the  matter  coming  before  him 
upon  habeas  corpus  proceedings  founded  upon  the  claim 
that  the  proceeding  was  in  derogation  of  the  process  of 
law  clause  of  the  14th  Amendment.  The  learned  judge 
maintained  that  they  were  clearly  so,  but  held  that  a  re- 
view must  be  had  by  writ  of  error  to  this  court  and  not  by 
habeas  corpus. 

It  might  be  said  here  that  the  same  question  was  in- 
volved in  this  case,  the  plaintiff  in  error  contending  that 
the  verdict  rendered  on  the  first  trial  convicting  him  of 
murder  in  the  second  degree  was  an  acquittal  of  the  charge 
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of  murder  in  the  first  degree,  which  contention  was  sus- 
tained by  the  learned  trial  judge. 

Instruction  No.  53,  Transcript,  page  31. 

The  views  of  Judge  De  Haven  on  the  question  now 
under  consideration  were  expressed  in  the  following  para- 
graph from  the  opinion  in  the  Bennett  case : 

"The  right  of  a  person,  after  acquittal  by  a  jury,  to 
be  exempt  from  the  jeopardy  of  being  again  placed  on 
trial  in  the  same  court,  and  upon  the  same  indictment, 
for  the  identical  oifense  of  which  he  has  been  acquitted 
is  certainly  one  of  the  fundamental  rights  which  has 
always  been  recognized  by  our  system  of  jurisprudence 
as  belonging  to  the  citizen;  and,  unquestionably,  the 
guaranty  of  due  process  of  law,  found  in  the  fourteenth 
amendment  to  the  constitution  of  the  United  States, 
was  intended,  among  other  things,  to  secure  to  the  citi- 
zen this  right,  and  deprives  the  state  of  authority  to 
convict  and  punish  a  pers^on  for  a  crime  of  which  he 
has  been  duly  acquitted  by  a  jury,  when  the  fact  of 
such  former  acquittal  is  made  to  appear  to  the  court 
before  which  he  is  again  put  in  jeopardy  for  the  same 
offense.  Ex  parte  T'lrich,  42  Fed.  587.  Sw,  also. 
Ex  parte  Lange,  18  Wall.  ir>3. 

"The  judgment  of  the  court  under  which  the  peti- 
tioner is  now  imprisoned  is  in  violation  of  the  consti- 
tutional rights  of  the  petitioner  as  thus  d^^fined,  and, 
in  my  opinion,  is  void  in  the  extreme  sense.  After 
the  petitioner  was  acquitted  of  the  hijxher  offense 
charged  in  the  information,  the  superior  court  of  the 
county  of  Alameda  had  no  jurisdiction  to  again  place 
him  upon  trial  for  such  offense,  upon  the  same  in- 
formation, or  to  require  him  to  enter  any  further  plea 
in  order  to  preserve  his  constitutional  right  of  protec- 
tion against  a  second  trial  for  that  offense;  and,  if 
there  is  any  statute  of  the  state  which  attempts  to  con- 
fer upon  the  courts  of  the  state  such  a  jurisdiction,  it 
is,  in  so  far  as  it  attempts  so  to  do,  clenrly  repugnant  to 
the  provision  of  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  before  referred  to.  and 
therefore  void." 
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In  that  case  an  appeal  had  been  taken  to  the  Snpceme 
Court  of  California  from  the  judgment  of  connction  oa  the 
second  trial,  where  it  was  affirmed  for  the  reason  that  no 
plea  of  former  jeopardy  had  been  interposed. 
People  va  Bennett,  114  CaL  56. 

Judge  De  Haven,  however,  held  that  it  appearing  by 
the  record  that  the  petitioner  had  been  acquitted  of  thd 
higher  grade  of  offense  on  the  first  trial,  the  court  waa 
bound  to  take  judicial  notice  of  the  fact  without  any  plea, 
and  that  the  record  showed  the  judgment  to  be  void  be- 
cause rendered  contrary  to  the  petitioner's  fundamental 
constitutional  rights. 

The  case  of  Ex  parte  Ulrich  is  not  only  directly  in 
point  on  the  question  now  being  considered,  but  is  a  direct 
authority  upon  another  feature  of  the  caae  in  holding  that 
an  improper  discharge  of  the  jury  before  they  shall  have 
rendered  a  verdict,  a  discharge  where  no  necessity  for  such 
action  exists,  operates  as  an  acquittal  of  the  defendant, 
and  is  as  effectual  to  prevent  a  re-trial  as  would  a  verdict 
of  "Not  Guilty"  be. 

In  that  case  Judge  Phillips  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Missouri,  released 
on  habeas  corpus  a  prisoner  who  had  been  convicted  upon 
a  second  trial,  the  jury  impaneled  on  the  first  trial  having 
been  discharged  without  sufficient  reason  for  such  action, 

as  the  court  held. 

Whether  such  a  proceeding  was  forbidden  by  the  14th 
Amendment  was  elaborately  considered  by  the  learned 
judge,  who  reached  the  conclusion  that  the  right  not  to  be 
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placed  twice  in  jeopardy  for  the  same  offense  is  "imbedded 
in  the  very  bone-work  of  onr  political  and  judicial  sys- 
tem ;"  he  declared  that 

**We  will  find  no  principle  of  the  common  law, 
grounded  upon  the  great  rock  of  the  Magna  Charta, 
more  firmly  rooted  than  that  no  man  shall  be  twice 
vexed  with  prosecutions  for  the  same  offense ;'' 

and  added : 

"As  expressive  of  how  deeply  rooted  this  prin- 
ciple of  the  common  law  has  ever  been  in  the  minds 
and  convictions  of  the  American  people,  as  their  com- 
mon, inestimable,  heritage  of  lil>erty  from  the  insti- 
tutions and  usages  of  the  mother  country,  the  colon- 
ists, long  before  the  adoption  of  the  constitution,  in- 
corfKjrated  the  provision  respecting  due  process  of  law, 
or  the  law  of  the  land,  in  all  their  local  governments ; 
,and  there  has  not  been  a  constitution,  state  or  federal, 
adopted  on  this  continent,  which  does  not  contain  the 
provision  against  double  trials  and  punishments,  or 
punishments  after  acquittal.'' 

Ex  parte  Ulrich,  42  Fed.  590-591. 

He  quoted,  to  sustain  the  views  expressed  by  him,  the 
following  language  of  Mr.  Justice  Miller,  used  in 
Ex  parte  Lange,  18  Wall  163 : 

'•If  there  is  anything  settled  in  the  jurisprudence 
of  England  and  America,  it  is  that  no  man  can  be  twice 
lawfully  punished  for  the  same  offense.  •  •  • 
The  principle  finds  expression  in  more  than  one  form 
in  the  maxims  of  the  tommon  law.  *  *  *  In  the 
criminal  law  the  same  principle,  more  directly  applic- 
able, •  *  •  is  expres:«:ed  in  the  I^tin,  ^nemo  his 
punifur  pro  eorfem  (JfU'^fo.'  or  a.s  Coke  has  it,  nemo 
debet  his  puniri  pro  uno  delicto/  •  ♦  •  fhe  com- 
mon law  not  onlv  prohibited  a  second  punishment  for 
the  same  offense,  but  it  went  further,  and  forbid  a 
second  trial  for  the  same  off«ise,  whether  the  accuseti 
had  suffered  punishment  or  not.  and  whether  in  the 
former  trial  he  had  hieen  acquitted  or  convicted." 
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The  following  from 

Com.  vs.  Olds,  5  Litt  (Kj.)  137: 

"Every  person  acquainted  with  the  history  of 
governments  must  know  that  state  trials  have  been 
«uploved  as  a  formidable  engine  in  the  hands  of  a 
dominant  adminisiratioD.  *  *  *  Tu  prevent  these 
mischiefs  the  ancient  common  law,  as  well  as  Magna 
Charta  itself,  provided  that  one  acquittal  or  convic- 
tion should  satisfy  the  law,  or,  in  otiier  words,  that 
the  accused  should  always  have  th?  right  sr^cnrt -^  t ; 
him  of  availing  himself  of  the  pleas  of  outrefjist  a<-n'!ii 
and  autrefois  convict.  To  perpetuate  this  wise  ruic. 
so  favorable  and  necessary  to  the  liberty  of  the  citizen 
in  a  government  like  ours,  so  fre^^iuently  subject  to 
changes  in  popular  feeling  and  sentiment,  was  the  de- 
sign of  introducing  into  our  constitutions  the  clause  in 
question." 

And  the  following  from 

State  vs.  Cooper,  13  X.  J.  Law,  361 : 

"Our  courts  of  justice  have  recognized  and  acted 
upon  it  as  one  of  the  most  valuable  principles  of  the 
commou  law  without  any  constitutional  provision. 
*  •  •  And  all  who  are  conversant  with  courts  of 
justice  •  •  •  must  be  satisfied  that  this  great 
principle  forms  one  of  the  strong  bulwarks  of  liberty.'* 
He  considered  the  case  of 

Hurtado  vs.  California,  110  U.  S.  516, 

in  which  this  cotirt  held  that  it  was  within  the  power  of 
the  state  to  abolish  the  grand  jury  system  and  substitute 
prosecutions  by  information,  which  had  been  appealed  to 
in  opposition  to  the  application  for  the  writ,  and  showed 
that  nothing  therein  said  would  lead  to  the  belief  that  the 
right  claimed  by  the  jjetitioner  to  have  been  invaded  was 
not  of  a  fimdamental  character  and  so  protected  by  the 
requirement  of  due  process  of  Ia\^.     The  learned  judge  en- 
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tertajned  no  doubt  that  it  was,  nor  that  the  action  of  the 

conrt  in  dischai^ng  the  jnry  before  a  verdict  was  retnmed 

— ^no  necessity  for  such  a  course  appearing — ^was  in  effect 

an  acquittal. 

Though  it  was  afterwards  held  in  this  case  bj  the 

Circuit  Court  of  Appeals  that  the  review  must  be  by  error 

and  not  by  habeas  corpus,  the  reasoning  of  the  opinion  on 

the  merits  has  never  been  successfully  assailed.      In 

Ex  parte  Nielson,  131  U.  S.  176, 

tbis  court  declared  the  right  not  to  be  twice  put  in  jeopardy 

to  be  fundamental,  saying,  with  reference  to  the  petitioner 

in  that  case; 

"He  was  protected  by  a  constitutional  provision, 
securing  to  him  a  fundamental  right." 

The  particular  amendment  referred  to  was  undoubt- 
edly the  5th,  operative  because  the  court  before  which  the 
conviction  in  that  case  was  had,  being  a  territorial  court, 
was  subject  to  its  provisions.  But  the  court  did  not  con- 
tent itself  with  speaking  of  the  shield  of  the  constitution. 
It  referred  to  the  right  which  had  been  expressly  guaran- 
teed by  the  constitutional  provision  as  "fundamental,"  an 
expression  that  has  particular  significance,  not  so  much 
because  it  has  been  frequently  used  in  discussions  of  the 
subject  since  the  later  decisions  of  this  court,  to  character- 
ize those  rights  which  are  not  subject  to  destruction  or  im- 
pairment, by  reason  of  the  14th  Amendment,  but  because  of 
the  views  expressed  in  the  opinions  filed  in  the  Hurtado 
case.  In  the  dissenting  opinion  of  Mr.  Justice  Harlan  it 
is  said,  "My  brethren  concede  that  there  are  principles  of 


2 


V       «  ♦ 


—17— 

liberty  and  justice,  lying  at  the  foundation  of  our  civil  and 
political  institutions,  which  no  state  can  violate  consist- 
ently with  that  due  process  of  law  required  by  the  14th 
Amendment  in  proceedings  invoking  life,  liberty  and  prop- 
erty." 

This  statement  of  the  learned  Justice  of  the  yiewB  ex- 
pressed  by  his  brethren  is  fully  justified  by  the  following 
language  from  the  opinion  in 

Brown  vs.  Comrs.,  50  Miss.  468, 

quoted  by  Mr.  Justice  Mathews,  speaking  for  the  court: 

'^The  principle  does  not  demand  that  the  laws 
existing  at  any  point  of  time  shall  be  irrepealable,  or 
that  any  forms  of  remedies  shall  necessarily  continue. 
It  refers  to  certain  fundamental  rights  which  that  sys- 
tem of  jurisprudence,  of  which  ours  is  a  derivative,- has 
always  recognized.  If  any  of  these  are  disr^arded 
in  the  proceedings  by  which  a  person  is  condemned  to 
the  loss  of  life,  liberty  or  property,  then  the  depriva> 
tion  has  not  been  by  *due  process  of  law.'  ** 

The  thought  embodied  in  this  quotation  was  the  gor- 
erning  idea  in  the  decision  in  the  Hurtado  case.  The 
"general  maxims  of  liberty  and  justice"  which  came  to  lis 
with  the  common  law,  it  was  declared,  ''must  be  held  to 
guaranty  not  particular  forms  of  procedure,  but  the  veiy 
substance  of  individual  rights,  to  life,  liberty  and  prop* 
erty.*' 

The  question  in  that  case  being  as  to  the  validity  of  a 
change  in  the  method  of  procedure  and  it  being  considered 
that  by  the  method  sanctioned  by  the  new  law,  reasonable 
security  for  the  preservation  of  the  fundamental  rights  of 
the  accused  were  provided,  it  was  held  that  such  procednrs 
was  "due  process  of  law." 
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So  in  Maxwell  ts.  Dow,  the  question  was  as  to  the 
validity  of  a  change  in  procedure,  a  state  statute  providing 
for  trial  by  a  jury  of  eight  in  criminal  cases  not  capital 
being  under  investigation. 

The  right  not  to  be  placed  twice  in  jeopardy  for  the 
same  offense  is  essentially  different  in  character  from  a 
claim  demanding  adherence  to  ancient  and  revered  methods 
of  procedure.  It  is  rather  of  the  "substance  of  original 
justice,"  which  must  be  guarded  and  insured  in  any  change 
in  procedure  which  the  wisdom  of  the  passing  years  may 
suggest. 

But  the  declaration  of  this  court  in  the  Nielsen  case 
to  the  effect  that  the  right  is  a  ^^fundamentaV'  one  has 
added  significance  in  view  of  the  oft  quoted  language  of 
Mr.  Justice  Washington, 

Corfield  vs.  Coryell,  Fed.  Cas.  3230, 

referred  to  in  Maxwell  vs.  Dow,  in  which,  speaking  of  the 

clause  in  Section  2  of  Article  IV  of  the  Constitution  of  the 

United  States,  to  the  effect  that  "the  citizens  in  each  state 

shall  be  entitled  to  all  the  privileges  and  immunities  of 

citizens  of  the  several  states,"  he  said ; 

"We  feel  no  hesitation  in  confining  these  expres- 
sions to  those  privileges  and  immunities  which  are  in 
their  nature  fundamental ;  which  belong  of  right  to  the 
citizens  of  all  free  governments,  and  which  have  at  all 
times  been  enjoyed  by  the  citizens  of  the  several  states 
which  compose  this  Union  from  the  time  of  their  be- 
coming free,  iadependent,  and  sovereign.  What  these 
fundamental  principles  are  it  would  perhaps  be  more 
tedious  than  difficult  to  enumerate.  They  may,  how- 
ever, be  all  comprehended  under  the  following  general 
heads :  Protection  by  the  government,  the  enjoyment 
of  life  and  liberty  with  the  right  to  acquire  and  possess 
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property  of  every  kind,  and  to  pursae  and  obtain  hap- 
piness and  safety,  subject,  nevertheless,  to  such  re- 
straints as  the  government  may  prescribe  for  the  gen- 
eral good  of  the  whole." 

Maxwell  vs.  Dow,  176  U.  S.  588. 

In  the  opinion  of  Lush,  J.  in 

Wemyss  vs.  Hopkins,  L.  B.  10  Q.  B.  378, 
quoted  in 

Kepner  vs.  United  States,  195  U.  S.  127, 
that  learned  jurist  says: 

"I  am  also  of  opinion  that  the  second  conviction 
should  be  quashed,  upon  the  ground  that  it  violated  a 
fundamental  principle  of  law,  that  no  person  shall  be 
prosecuted  twice  for  the  same  offense." 

The  right  under  consideration  is  said  to  be  "a  part  of 

the  universal  law  of  reason,  justice,  and  conscience." 

17  Am.  &  Eng.  Ency.  of  Law,  581. 

"It  is  embodied  in  a  maxim  of  the  civil  law  and  is 
embedded  in  the  every  elements  of  the  common  law." 
Id. 

Speaking  of  the  incorporation  in  the  English  law  of 
that  maxim  that  no  person  should  be  put  in  jeopardy  a 
second  time  for  the  same  offense,  Mr.  Justice  McLean  said 
it  "was  so  strongly  recommended  by  the  principles  of  jus- 
tice that  no  intelligent  people  could  resist  it." 

U.  S.  vs.  Keen,  1  McLean,  429,  Fed.  Cas.  No. 
15,510. 

"It  is  a  principle  founded  in  obvious  justice." 
Note  to  People  vs.  McDaniels,  92  Am.  St.  Rep.  93. 

It  can  scarcely  admit  of  doubt  that  it  is  one  of  those 

"general  rules  established  in  our  system  of  jurisprudence 
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for  the  security  of  private  rights,"  which  no  state  can 
disregard  op  annul, — ^a  right  protected  by  the  14th  amend- 
ment against  infringement  by  any  branch  of  a  state  gov- 
emment. 
3.— EXTENT  OF  THE  RIGHT. 

If,  then,  the  14th  Amendment  forbids  that  one  be  twice 
put  in  jeopardy  for  the  same  offense,  it  becomes  the  duty  of 
this  court  to  determine  and  declare  when  and  under  what 
circumstances  the  right  is  invaded. 

The  Supreme  Court  of  Montana  holds  in  the  judgment 
to  be  reviewed  that  nothing  short  of  a  verdict  of  acquittal 
or  conviction  will  bar  a  second  trial  of  a  defendant,  and  it 
holds  that  the  statute  of  Montana,  Section  1356,  permits  a 
re-trial  in  every  case  in  which  the  first  trial  did  not  result 
in  a  verdict  of  conviction  or  acquittal. 

Transcript,  page  102. 

The  statute  in  question  reads  as  follows : 

**No  person  can  be  subjected  to  a  second  prose- 
cution for  a  public  oflFense  for  which  he  has  once  been 
prosecuted  and  convicted  or  acquitted." 

So  construing  the  statute,  and  this  court  must  adopt 
the  construction  given  it  by  the  state  court,  it  unques- 
tionably offends  against  the  14th  Amendment  in  permit- 
ting a  re-trial  of  a  defendant  in  a  case  where  on  the  first 
trial  the  jury  was  improjierly  discharged  by  the  courts 

The  learned  Chief  Justice  of  the  Supreme  Court  of 
Montana  declined  to  subscribe  to  this  view  of  the  law  ex- 
pressed by  the  majority  of  the  court. 

Transcript,  -psiges  104, 118. 
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The  overwhelming  weight  of  authority  is  against  the 
view  expressed  in  the  opinion  of  the  Supreme  Court  of 
Montana,  and  no  case  is  cited  in  support  of  the  position  it 
takes.  If  it  has  correctly  construed  the  statute;,  the  court 
should  have  held  it  void.  The  law  as  all  but  universally 
held  is  expressed  in  the  following : 

"Jeopardy  begins  when  the  jury  is  impaneled  and 
sworn  for  the  trial  of  a  valid  indictment  in  a  court  of 
competent  jurisdiction,  and  if  the  trial  be  thereafter 
terminated  without  verdict  by  the  dischai^  of  the 
jury  in  an  improper  manner,  or  otherwise  than  for  a 
manifest  necessity,  accused  cannot  be  again  put  on 
trial  for  the  same  offense.  Failing  to  object  to  illegal 
discharge  of  jury  does  not  prevent  accused  from  avail- 
ing himself  of  the  jeopardy." 

7  Current  Law,  1013. 

This  question  was  involved  in 

Ex  parte  Ulrich,  42  Fed.  587, 

in  which  case  it  will  be  remembered  the  jury  was  di»- 
chained  without  a  verdict.  The  opinion  refers  to  manj 
cases  in  which  the  rule  as  above  expressed  is  laid  down. 

The  elementary  works  lay  down  the  rule  in  substan- 
tially the  same  terms. 

Cooley  on  Const.  Lim.  399  (fith  Ed.) ; 
1  Bishop  on  Crim.  Law,  1016  (5th  Ed.) ; 
1  Bishop's  Crim.  Proc.  821; 
12  Cyc.  269-270. 

The  work  last  cited  thus  states  the  rule: 

"If  the  jury  are  discharged  for  a  reason  legally  in- 
sufficient and  without  absolute  necessity  for  it,  tfce 
discharge  is  equivalent  to  an  acquittal,  and  may  be 
pleaded  as  a  bar  to  a  subsequent  indictment'' 
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The  text  is  sapported  by  refei^nce  to  decisions  from 

nearly  half  the  states  of  the  Union.      An  elaborate  note 

to  the  case  of 

State  vs.  McKee,  21  Am.  Dec.  499, 

refers  to  many  cases  holding  similarly.      No  eflFort  will  be 

made  to  collate  all  the  cases. 

A  multitude  of  them  will  be  found  in 

Note  8  to  17  Am.  &  Eng.  Ency.  of  Law,  1261, 

in  support  of  the  following  text : 

"It  is  generally  agreed  that  the  discharge  of  the 
jury  in  a  criminal  case,  in  the  absence  of  circumstances 
rendering  it  proper  for  the  court  to  exercise  a  discre- 
tion in  that  behalf,  will  operate  as  an  acquittal  of  the 
defendant." 

Another  long  list  is  appended  to  enforce  the  view  ex- 
pressed by  the  Supreme  Court  of  California  in 

People  vs.  Webb,  38  Cal.  467-468, 
the  opinion  in  which  is  commended  by 

People  vs.  Hunckeler,  48  Cal.  331-334. 

Indeed  the  jMjsition  taken  by  the  Supreme  Court  of 
Montana  that  the  plea  of  former  jeopardy  is  available  only 
after  a  verdict  and  not  in  any  case  when  the  jury  is  dis- 
charged during  the  trial,  was  declared  by  this  court  in 

Kepner  vs.  United  States,  195  U.  S.  100-128, 
to  be  against  the  weight  of  authority.      The  followin;^  is 
the  language  of  Mr.  Justice  Day,  speaking  for  the  court : 

"It  is  true  that  some  of  the  definitions  given  by 
the  text-book  writers,  and  found  in  the  reports,  limit 
jeopardy  to  a  S(M?ond  prosecution  after  verdict  by  a 
jury;  but  the  weight  of  authority,  as  well  as  decisions 
of  this  court,  have  sanctioned  the  rule  that  a  i)erson 
has  been  in  jeopardy  when  he  is  regularly  charged 
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with  a  crime  before  a  tribunal  properly  ol^nieed  and 
competent  to  try  him;  certainly  so  after  acquittaL 
Coleman  v.  Tennessee,  97  U.  S.  509,  24  L.  ed.  1118." 

The  view  taken  by  the  Supreme  Court  of  Montana  that 
a  defendant  has  been  but  once  in  jeopardy,  however  often 
he  may  have  been  tried  for  the  same  oflfense,  had  found  ex- 
pression in  the  dissenting  opinion  of  Mr.  Justice  Holmes  in 
the  case  last  above  referred  to. 

It  would  seem  that  the  very  fact  that  the  learned  jus- 
tice specified  particular  cases  in  which  the  defendant  might 
be  tried  a  second  time,  would  lead  quite  reasonably  to  the 
conclusion  that  in  certain  cases  the  discharge  of  the  jury 
without  their  having  rendered  a  verdict  would  preclude 
trying  him  again.  It  might  be  observed  that  no  cases  were 
included  in  the  category  in  which  the  prosecution  was  dis- 
missed, after  the  taking  of  evidence  began,  on  motion  of  the 
state,  or  where  for  his  own  convenience  the  judge  dismissed 
the  jury  and  continued  the  cause,  or  where  he  discharged 
the  jury  under  any  circumstances,  not  regarded  in  the  law 
a»s  justifying  such  a  course.  The  cases  compiled  illustrate 
conditions  in  which  the  rule  is  inapplicable  rather  than 
militate  against  the  rule  that  a  wrongful — that  is  an  un- 
warranted— discharge  of  the  jury  amounts  to  an  acquittal 
and  is  as  effective  to  support  a  plea  of  former  jeopardy 
as  is  a  verdict  of  not  guilty. 

State  vs.  Nelson,  61  Am.  St.  Rep.,  780. 

Where  the  defendant  expressly  consents  to  the  di». 
charge  of  the  jury,  or  asks  that  the  verdict  be  set  aside  and 
a  new  trial  granted,  he  is,  of  course,  estopped  to  plead 
former  jeopardy. 
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Some  very  recent  decisions  in  conformity  with  the 

opinion  of  the  majority  of  the  court,  as  counsel  for  the 

plaintiff  in  error  understands  it,  are  the  following : 

Bagwell  vs.  State,  58  S.  E.  650; 
State  vs.  Richardson,  35  L.  R.  A.  238. 

4.— WAS  THE  JURY  PROPERLY  DISCHARGED? 

If,  then,  the  discharge  of  the  jury  for  a  reason  legally 
insufficient  precludes  his  being  put  upon  trial  again,  it  will 
be  necessary  to  inquire  as  to  the  sufficiency  of  the  reason 
for  the  discharge  of  the  jury  in  this  case. 

Upon  the  second  trial  of  the  defendant,  the  jury  wai? 

discharged  and  an  entry  made  as  follows: 

"In  this  cause  the  jury  returned  this  day  into 
open  court,  the  defendant  being  present  in  person,  and 
by  counsel;  whereupon  it  satisfactorily  appearing  to 
the  court  that  there  is  a  reasonable  probability  that 
the  jury  can  not  agree,  court  ordered  the  jury  dis- 
charj^ed  from  further  consideration     of     this    cause. 

Transcript,  pages  83-84. 

It  will  be  observed  that  this  entry  follows  the  language 
of  Section  2125  of  the  Penal  Code  of  Montana  in  its  recital 
of  the  condition  in  view  of  which  the  jury  was  excused. 
The  plaintiff  in  error  presents  that  the  condition  recited  in 
the  order  is  not  such  as  warranted  the  discharge  of  the 
jury,  notwithstanding  the  language  of  the  statute,  and  that 
a  re-trial  of  the  plaintiff  in  error,  after  the  discharge  of 
the  jury,  under  the  circumstances  recited  in  the  order,  is  an 
invasion  of  the  right  guaranteed  to  him  by  Section  18,  Ar- 
ticle III  of  the  constitution  of  the  State  of  Montana,  not  to 
be  twice  put  in  jeopardy  for  the  same  offense;  and  that  a 
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re-trial  of  the  plaintiff  in  error  under  the  circumstances 
operates  to  deprive  him  of  his  liberty,  contrary  to  the  pro- 
visions  of  Section  27,  Article  III  of  the  constitution  of  the 
State  of  Montana,  and  of  Section  1  of  the  14th  Amendment 
to  the  constitution  of  the  United  States. 

The  statute  above  referred  to  is  an  innovation  in  the 
criminal  law  of  this  country.  Chapter  III,  Title  VII,  of 
Part  II  of  the  Penal  Code  of  Montana,  being  Sc^ctions  2120 
to  2127  inclusive,  is  taken,  as  is  the  entire  code  of  criminal 
procedure  of  the  State  of  Montana,  speaking  generally, 
from  the  Penal  Code  of  the  State  of  California,  the  sections 
last  referred  to  being  identical  with  Sections  1135  to  1142 
of  the  California  Penal  Code,  except  that  the  language  "it 
satisfactorily  appears  that  there  is  reasonable  probability 
that  the  jury  cannot  agree,"  found  in  our  Section  2125,  is 
as  follows  in  their  Section  1140 :  "it  satisfactorily  appears 
that  there  is  no  reasonable  probability  that  the  jury  can 
agree." 

It  scarcely  requires  argument  to  convince  even  a  casual 
reader  that  there  is  a  wide  and  substantial  difference  be- 
tween these  two  statutes.  Indeed,  they  express  ideas  that 
are  at  opposite  poles  in  the  realm  of  probabilities  as  to  a  dis- 
agreement. A  reasonable  probability  that  the  jury  cannot 
agree  implies  simply  a  preponderance  in  favor  of  that  con- 
clusion. It  implies  equally  that  there  still  remain  chances 
that  the  jury  will  eventually  be  able  to  agree,  though  the 
chances  are  against  it.  It  does  not  exclude  the  idea  of  a 
reasonable  hope  of  agreement.  On  the  contrary  when  it 
can  be  said  that  "there  is  no  reasonable  probability  that 


the  jury  can  agtee"  every  reanoneiitB  pgrobabiHty  of  out 
agreement  is  gooe,  every  reasonable*  bope'  has  vanished. 
The  differeoce  between  the  two  expressions  may  be,  per- 
hape^  made  clear  to,  any  to  whmn  it  might  seem  obseuFe,  by 
taking  the  case  of  two  men  who  are  ill.  The  attending 
physician  answers  an  anxious  inqnirerwitb  reiqwct  to  '^A" 
that  there  is  a  reasonable  probability  that  h&  cannot  get 
well.  With  respect  to."B"  he  says  there  is  no  reasonnMe 
probability  that  he  can  get  well.  It  is  evident  that  he 
still  hopes  for  the  recovery  of  A;  that  he  has  by  no  means 
given  up,  that  he  feels,  probably,  that  the  chances  are 
against  him,  and  that  he  runs  some  ri^  perhaps  even  a 
great  deal  of  risk,  of  dying,  but  that  by  good  fortune  and 
careful  attention  he  may  survive.  His  language  with 
refw'ence  to  B  indicates  that  all  hope  is  gone.  His  recov- 
ery would  be  a  miracle  not  looked  for,  and  not  to  be  ex* 
jtectedJ 

It  might  be  illustrated  further  by  reference  to  the  rule 
of  iH*oof  in  a  criminal  case.  If  a- trial  court  should  in- 
struct a  jury  to  the  effect  tlmt  they  siiould  find  a  verdict 
against  the  defendant  if  they  believed  that  there  is  a  rea- 
sonable probability  of  his  guilt,  the  judgment  would  have 
to  be  reversed.  It  is  only  where  there  is  no. reasonable 
probability  of  Ms  innocence  that  a  verdict  !of  guilty  is  justi- 
fied; A  reasonable  probnlMlity  of  the  man's<  guilt  of  the 
crime  is  a  vastly  different  tlving  front  <  there  beilig  no  rea- 
sonable probability  of  his  innocence. 

Or,  perhaps  the  very  best  method  of  illustrating  the 
important  differ^i^e  between  the  two  expuessi^ns  i»by  as- 
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gaining  the  case  of  the  jury  returning  into  court  and  being 
interrelated  as  to  the  probability  of  their  reaching  a  ver- 
dict If  the  foreman,  on  being  interrogated  by  the  court, 
i^ould  say  ''there  is  a  reasonable  probability  that  we  shall 
not  be  able  to  agree,"  the  court  would  immediately  be 
prompted  to  answer,  ''Well,  it  is  quite  apparent  that  all 
hope  of  your  agreement  is  not  gone.  You  evidently  be- 
lieve that  there  is  still  some  chance  of  your  being  ahle  to 
agree,  upon  further  consideration."  On  the  contrary,  if 
he  answered,  "There  is  no  reascmaWe  probability  that  we 
shall  ever  be  able  to  agree*"  further  debate  would  simply 
be  useless.  The  very  language  of  the  first  answer  sup- 
posed carries  with  it' a  suggestion  that  upon  further  consid- 
eration an  undeHstanding  might  be  arrived  at  The  latter 
answer  clearly  indicates  the  hopelessness  of  further  dis- 
cussion. 

Of  coarse,  the  order  must  be  taken  as  it  stands.  It 
must  be  deemed  that  the  court,  after  having  made  careful 
inquiry^  was  able  t6  reach  simply  the  conclusion  that  there 
was  a  probability  that  the  jury  could  not  agree.  He  was 
not  able  to  satisfy  himself,  it  must  be  assumed,  that  every 
reasonable  hope,  every  fair  expectancy  of  an  agreement  was 
gone,  but  simply  that  the  chances  were  rather  against  their 
agreeing,  if  they  should  be  sent  out  again. 

No  effort  is  made  to  impeach  the  record  made  at  the 
time.  No  claim  is  made  that  upon  further  inquiry  it 
would  liave  been  revealed  that  an  agreement  was  immin^t 
The  plaintiff  in  error  stands  upon  the  record  as  it  was 
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made.  He  insists  that  it  does  not  disclose  a  condition  war- 
ranting the  jury^s  discharge. 

The  record  presents  the  question  as  to  whether  a  dis- 
charge of  the  jury,  under  snch  circumstances,  will  warrant 
a  re-trial,  and  that  raises  for  consideration  the  question  a» 
to  the  circumstances  and  conditions  under  which  a  jury 
may  be  discharged  for  failure  to  agree;,  without  such  dis- 
charge operating  as  an  acquittal. 

When  the  meaning  and  effect  of  the  constitutional  pro> 
visions  providing  that  no  person  should  twice  be  put  in 
Jeopardy  for  the  same  offense  first  came  before  the  courts 
of  this  conntory  for  consideration,  it  was  held  in  quite  a 
few  instances  that  if  a  jury  disagreed,  the  defendant  was 
entitled  to  his  discharge,  because  to  put  him  on  trial  a  sec- 
ond time,  under  such  circumstances,  would  be  violative  of 
the  constitutional  guaranty.  Decisions  to  this  effect  were 
made  in  Pennsylvania,  Virginia  and  the  Carolinas.  Later 
decisicms  in  these  states  repudiated  this  rule,  and  they  how 
conform,  practically,  to  the  decisions  in  the  states  gener- 
ally, holding  that  the  inability  of  the  jury  to  agree,  is  such 
a  necessity  as  warrants  the  discharge  of  the  jury  and  per- 
mits the  re-trial  of  the  defendant. 

12Cyc.273,  Par.  14; 

11  Am.  &  Eng.  Ency.  of  I^aw,  1st  Ed.  953 ; 

17  Am.  &  Eng.  Ency.  of  I.aw,  2nd  Ed.,  1254-1255. 

The  rule  now  generally  accepted  is  that  a  re-trial  may 
be  had  "if  by  any  overruling  necessity  the  jury  are  dis- 
charged without  a  verdict." 

4  Am.  &  Eng.  Ency.  of  Law,  1st  Ed.  797. 
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Such  ovepruling  necessity  exists  if  the  term  comes  to 
an  end  before  the  trial  is  finished,  or  if  the  judge  or  some 
member  of  the  jury  should  die  or  become  so  seriously  ill  as 
to  be  unable  to  proceed  with  the  cause.  So,  also,  the  de- 
fendant is  held  not  to  have  been  in  jeopardy  "if  the  jury  is 
discharged  after  considering  the  cause  for  such  a  length  of 
time  as  to  leave  no  reasonable  expectation  that  they  will 
be  able  to  agree  ujion  a  verdict."  Necessity  is  the  only  jus- 
tification for  the  discharge  of  the  jury,  and  the  authorities 
hold  that  where  "there  is  no  reasonable  expectaticm  that 
they  will  be  able  to  agree,  such  a  condition  of  affairs  con- 
stitutes absolute  and  urgent  necessity,  and  justifies  the 
court  in  discharging  the  jury." 
12  Cyc.  273. 

With  a  view  to  express  the  extremity  which  must  be 
arrived  at  before  the  court  will  be  warranted  in  discharg- 
ing a  jury,  the  courts  have  not  contented  themselves  with 
saying  even  that  a  necessity  must  arise,  but  they  have  used 
qualifying  terms  intended  to  indicate  that  such  a  condition 
must  exist  as  renders  that  course  the  only  one  praxiticable 
at  all.      Thus  in 

Ex  parte  Glenn,  111  Fed.  257-261, 
it  is  said  that  a  discharge  except  under  an  "imperious  ne- 
cessity will  operate  as  an  acquittal."    The  same  qualifying 
adjective  to  describe  the  character  of  the  necessity  which 
will  warrant  such  action  is  used  in  the  opinion  in 

McCorkle  vs.  State,  14  Ind.  39. 
In 

State  vs.  Allen,  54  Pac.  1060, 
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it  is  said  that  an  '^absolute  necessity^'    must    exist.      An 

"overruling  necessity"  is  tlie  way  it  is  expressed  in 

Helm  TS.  State,  6  So.  322,  and  in 
Ex  parte  Maxwell,  11  Ner.  435. 

In 

State  TS.  Callendine,  8  Ind.  288, 
the  necessity  for  the  discharge  of  the  jury  must  be,  it  is 
said,  '^peremptory  and  controlling/* 

The  result  of  a  discharge,  except  under  circumstances 
such  as  are  indicated  above,  is  expressed  in  the  following 
extract  from  the  opinion  in 

Ex  parte  Glenn,  supra. 

"I  reach  the  conclusion  that  if  the  court  dis- 
charges a  jury  in  a  capital  or  felony  case  without  the 
consent  of  the  prisoner,  and  without  imperious  neces- 
sity, such  action  entitles  the  prisoner  to  a  final  dis- 
charge from  further  trial  or  prosecution.  See  1  Bish. 
Cr.  Proc.  Par.  821;  2  Am.  Cr.  Law,  Par.  576;  Com.  v. 
Cook,  9  Am.  Dec.  472;  State  v.  McKee,  21  Am.  Dec. 
506,  note;  Mahala  v.  State,  31  Am.  Dec.  591 ;  in  re  Ah 
Jow  (C.  C.)  29  Fed.  182;  Com.  v.  Andrews,  3  Mass. 
126;  Ex  parte  Royall,  117  U.  S.  241,  6  Sup.  Ct.  734,  29 
L.  Ed.  868.*' 

It  is  generally  held  also  that  to  warrant  a  second  trial 
of  the  defendant,  after  a  discharge  of  the  jury,  the  record 
must  show  the  necessity  for  the  prior  discharge. 

1  Bishop's  Crim.  Law,  837 ; 

17  Am.  &  Eng.  Eney.  of  Law,  1255  (2d  Ed.) ; 

People  vs.  Gage,  48  Cal.  326-327; 

State  vs.  Schnchardt,  25  N.  W.  722; 

Upchurch  vs.  State,  44  L.  R.  A.  694-699; 

State  vs.  Nelson,  61  Am.  St.  Rep.  780, 19  R.  I.  467. 

In  the  opinion  in  the  case  of  State  vs.  Schnchardt,  the 
Supreme  Court  of  Nebraska  quotes  the  following  from  the 


opinion  in 

Dobbins  vs.  State,  14  Ohio  St.  499. 

^'Counsel  for  the  plaintiff  very  justly  and  oeces- 
sarily  concede  that  a  case  of  necessity  may  exist  which 
would  legally  justify  the  course  taken  in  this  instance, 
but  they  insist  that  such  a  case  can  only  arise  when 
some  intervening  impediment  has  necessarily-  stopped 
the  progress  of  the  first  trial  before  verdict;  that  the 
power  of  discharging  a  jury  in  a  criminal,  and,  espe- 
cially in  a  capital  case,  is  a  delicate  and  highly  re^ 
sponsible  trust,  to  be  exercised  on  account  of  the  dis- 
agreement of  the  jury  only  when  they  have  deliberated 
so  long  as  to  preclude  all  reasonable  expectation  that 
they  will  ever  agree  upon  a  verdict  without  being  com- 
pelled to  do  so  from  famine  or  exhaustion ;  that  this 
power  does  not  rest  upon  the  arbitrary  or  uncontrol- 
able  discretion  of  the  judge  presiding  at  the  trial,  but 
is  a  legal  discretion,  to  be  exercised  in  conformity  with 
known  and  established  rules ;  and,  finally,  that  uhles9 
the  facts  slated  in  the  record  clearly  established  a  case 
of  necessity,  the  discharge  tcill  operate  as  an  acquittal 
of  the  accused,  and  preclude  his  further  prosecution.*' 
And  then  adds : 

"Abating  something  from  the  claim  made  a«  to 
what  must  of  necessity  affirmatively  appear  in  the 
record,  we  have  no  hesitation  in  yielding  to  these  prop- 
ositions our  entire  assent ;  and  they  are  certainly  very 
strongly  supported  by  the  cases  cited  in  argument 
Hurlev's  Case,  6  Ohio,  402;  Mount  v.  State,  14  Ohio, 
304;  Poaire  v.  State,  3  Ohio  St.  238;  McKeo's  Case,  1 
Bailev,  651 ;  U.  S.  v.  Perez,  9  Wheat.  580;  People  v. 
Goodwin,  18  Johns.  187;  People  v.  Olcott,  2  Johns. 
Cas.  301 ;  U.  S.  v.  Coolridge,  2  Gall.  364 ;  People  v.  Bar- 
rott,  2  Caines,  304. 

"Wfeere  the  jury  are  discharfjed  for  any  of  the 
causes  stated  in  section  475  of  the  Criminal  Code,  th^ 
record  must  show  the  necessity  which  required  their 
discharye:  otherwMe  the  defendant  will  he  entitled  to 
an  acquittal  Hines  v.  State,  24  Ohio  St  134;  Poage 
V.  State,  3  Ohio  St  229;  Hurley  v.  State,  6  Ohio,  400; 
Mount  V.  State,  14  Ohio,  295.  This  was  not  done  in 
this  case." 
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In  Upchurch  vs.  State,  the  following  from  Wright  vs. 

State,  35  Tex.  Crim.  Rep.  158,  is  quoted  with  approval : 

"The  record  informs  us  simply  that  the  court  dis- 
charged the  jury.  We  are  left  to  inference  as  to  the 
reasons  prompting  him  to  this  action.  There  should 
have  been  a  judgment  of  the  court  finding  and  declar- 
ing that  the  jury  had  been  kept  together  such  a  length 
of  time  as  to  render  it  altogether  improbable  that  they 
could  agree" 

In 

Ex  parte  Maxwell,  11  Nev.  428  437, 

the  record  stated  that  the  jury  "retired  in  charge  of  the 

sheriff,  duly  sw^om,  and  subsequently  returned  into  court. 

and,  by  their  foreman,  stated  that  they  were  unable  to 

agree  upon  a  verdict,  whereuj)on  the  court  discharged  the 

juiT  from  further  consideration  of  the  case."     The  court 

held  that  this  record  did  not  warrant  a  subsequent  trial 

of  the  defenrlant,  commenting  upon  it  as  follows: 

**Now  for  what  rr>asf>n  were  the  jury  thus  dis- 
charged? The  rf^cord  is  silent  as  to  the  length  of  time 
the  jury  were  out,  but  it  is  clear  that  there  was  no 
necessity  for  th^ir  discharge  In  consequence  of  its  hav- 
ing been  so  near  the  end  of  the  term  fas  limited  by 
the  statute*  >,  as  to  prr*f:]u<]e  further  deliberation  on  the 
part  of  the  jury,  t>f^?mse  the  ensuing  term  did  not 
commence  until  the  first  ^fonday  f3d )  of  April.  Was 
it,  then,  because  thf*  eourt  was  satisfied  that  the  jury 
had  deljTierated  a  sufficient  and  proper  length  of  time, 
and  there  was  no  reasonaT>le  probability  of  their  being 
able  to  agree  upon  a  further  deliberation?  The  record 
does  not  so  state;  nor  d^^ies  it  appear  that  the  court 
so  adjudged.  The  only  ground  appearing  was  that 
the  foreman  of  the  jnrv  stated  that  Hhey  were  unable 
to  agree  upon  a  verdict.'  This  was  clearly  insuffi- 
cient, and  was  no  rrrotiufl  for  the  exercise  of  that  *deT- 
icat(»  and  highly  important  trust  that  only  exists  in 
rase«  of  extreme  and  aVo^ute  peceRsitv.'  The  eourt 
may  have  been  satisfied  that  the  jury  were  unable  to 
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agree  upon  a  verdict,  and  that  there  was  no  reasonable 
probability  of  their  doing  so  upon  further  consultation 
and  deliberation.  But  these  were  essential  facts,  the 
existence  of  which  ouj]?ht  to  be  determined  by  the 
court  and  established  by  the  record.  And  as  the 
record  fails  to  establish  the  existence  of  such  facts 
and  such  determination,  it  follows  that  the  discharge 
of  the  jury  was  an  illegal  exercise  of  power  on  the 
part  of  the  court. 

"We  are,  therefore,  of  opinion  that  the  prisoner 
has  been  once  put  in  jeopardy  within  the  meaning  of 
the  constitutional  provision  under  consideration,  and 
that  the  discharge  of  the  jnry,  und^r  the clrcnmstanceji 
disclosed  by  the  reocrd,  was  equivalent  to  a  verdict  of 
acquittal." 

In 

State  vs.  Allen,  54  Pac.  1060, 
the  entry  wa>s  as  follows: 

"The  jury  not  having  agreed  upon  a  verdict  in 
the  above  entitlcMl  cause,  the  jury  is  discharged  from 
further  consideration  of  this  case." 

The  failure  to  record  the  facts  showing  the  necessitjr 

for  the  discharge  was  held  to  operate  as  an  aeqaittal  of 

the  defendant     In  the  opinion  in 

State  vs.  Klauer,  78  Pac.  802, 
it  is  said  to  have  been  held  in 

State  vs.  Smith,  24  Pac.  84, 

"that  the  record  ought  to  show  affirmatively  the 
existence  of  the  facts  which  induced  the  conrt  to 
exercise  the  extraorrlinary  powor  of  discharging  the 
jury,  in  order  that  the  constitutional  rights  of  the 
accused  may  be  preserved." 

In  the  case  of  State  vs.  Allen,  above  referred  to,  tlie 
court,  after  reviewing  the  authorities,  said: 

"It  results  from  these  cases  that  before  a  court 
mav  discharge  a  jury  to  which  has  been  submitted  the 
question  of  the  guilt  or  innocence  of  the  accused,  and 
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espeeially  in  capital  cases,  there  mnst  exist — ^First, 
an  absolute  necessity  for  such  discharge;  second,  the 
court  mnst  make  inqairj,  and  find  and  determine  that 
such  necessity  existed  at  the  time  of  the  discharge; 
and,  third,  the  essential  facts  as  to  such  necessity,  and 
the  finding  of  the  court  thereon,  must  be  made  a  mat- 
ter of  record,  or  the  defendant  may  successfully  plead 
former  jeopardy  when  placed  on  trial  on  the  same 
charge;  Dobbins  v.  State,  14  Ohio  St.  493;  Hines  v. 
f^tatc,  24  Ohio  St.  134;  Ex  parte  Maxwell,  11  Nev. 
430;  Stater.  Reinbart,  26  Or.  466,  38  Pac.  822;  People 
V.  Smalling,  94  Cal.  112,  29  Pac.  421 ;  Conklin  v.  State, 
25  Xeb.  784,  41  \.  W.  788;  State  v.  T^uni^,  42  Ind. 
541;  Stat4»  r.  Jefferson,  66  N.  C.  309;  State  v.  Pool, 
4  I-ea.  SeS." 

In  State  vs.  Nelson,  supra,  the  court  said : 

**The  defendant  had  the  right  to  a  judicial  finding 
upon  the  question  of  the  necessity  for  dismissing  the 
first  jury,  and,  in  the  absence  of  it,  to  a  disrrharge." 

The  necessity  for  a  rer-ord  showing  an  adjudication 

of  the  necessity  for  the  dischax^e  is  thus  expressed  in 

17  Am.  &  Kng.  Ency.  of  Law,  593 : 

**Though  in  general  jeopardy  bf*gins  when  the  jury 
has  been  impaneled  and  sworn,  yet,  if  after^x'ards  and 
before  a  verdict  has  be^-n  reached,  some  unforseen  cir- 
cumstance arises  which  renders  it  impossible  for  the 
trial  to  proceed  to  a  verdict  or  for  a  valid  verdict  to 
b«  renderwl,  the  iury  mar  l»e  discharged,  the  facts  of 
the  rase  harinff  h^ftt  a^imffjed  and  the  judgment  re- 
mrded,  and  th*»  d^ferdant  may  be  asfain  put  on  trial 
for  the  same  offense." 

By  Bishop^  in  the  following  language: 

"The  better  view  of  this  whole  question  mav  be 
stated  as  follows:  Wlif»n«^Ter,  after  a  trial  has  com- 
menced, whether  for  misdemeanor  or  for  felony,  \i\ifi. 
judgre  discovers  anv  imperf^H-ion  which  will  render 
a  verdict  aisrainst  the  defendant  either  void,  or  void- 
able by  him,  he  may  stop  the  trial,  and  what  has  been 
done  will  be  no  impediment  in  the  war  of  anr  future 
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proceedings.  Whenever,  aim,  anything  appears  show- 
ing plainly  that  a  verdict  cannot  bf?  reached  within 
the  time  a^ssigned  by  law  for  the  holding  of  the  court, 
he  may  adjndge  thi»  fact  to  exint;  and,  on  making  the 
adjudication  matter  of  record,  Ktop  the  trial,  with  the 
likr;  result  a«  bfrforcf.  fiut,  without  the  adjudication, 
the  Htf/fffting  of  the  trial  operateM  to  dlHcharge  the  jtrin- 
oner.  In  other  words,  when  the  rrfoord  shows  the  de- 
fendant to  have  been  in  actual  jeopardy,  he  is  protect- 
ed thereby  from  further  peril  for  the  same  allf^ed  of- 
fenwf.  But  when  it  shows  also,  in  addition  to  thif^ 
something  which  disproves  the  j^eril,  it  doe*  not  show 
the  iKfril,  whatever  else  it  shows,  aTid  therefore  it  doeii 
not  protifct  hira." 

1  Bishop's  Crim.  Law,  rsth  Ed.|  8ec  1<>36. 

The  rules  laid  down  in  the  authorities  to  which  we 
have  advf-rted  are  not  such  hm  dejjend  in  any  manner  what* 
ever  upon  statutory  provisions.  They  are  principles  which 
have  bef^n  worked  out  by  the  courts,  as  following  frmn  the 
constitutional  right  of  a  defendant  not  to  he  twice  put  in 
jfopardy  for  the  same  offense.  In  recoj^ition  of  the  pria* 
ciples  so  announced  and  the  construction  of  the  constitu- 
tional provision  referred  to,  by  the  courts,  statutes  have 
iK^n  i>as.sc»d  in  many  states  dwlaratory  of  the  law  author- 
izing the  discharge  of  a  jury  for  failure  to  agrees  With 
scarcely  an  exception  they  embridy  the  idea  expressed  ill 
the  California  statute  that  there  is  no  warrant  for  the  dis- 
charge of  the  jury  until  there  is  no  longer  any  leasonahle 
probability  that  the  jury  can  agree,  that  all  reasonahle 
hope  and  expectancy  of  a  verdict  have  vanished. 

The  language  of  the  California  statutes  is  that  most 
commonly  observed.  It  is  found  in  the  Idaho  utatiile^ 
Penal  Code  of  Idaho,  sec.  5488;  in  the  North  Dakota  st«^ 
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Bte,  Revised  Code  of  1899  (Code  Crim.  Ppoc.  sec.  386)  ; 

South  Dal^ota,  Code  Crim.  Proc.  sec.  394,   (Rev.  Codes, 

1903) ;  in  that  of  Arizona,  Revised  Statutes  of  1901,  Penal 

Code,  sec.  963;  and  Nevada,  Compiled  Statutes  of  Nevada, 

1900,  sees,  4361-4362.     The  Indiana  statute  is  a^  follows: 

"The  jury  may  be  discharged  by  the  court,  on  ac- 
count of  the  sickness  of  a  juror,  op  other  accident  or 
calamity  requiring  the  discharge,  or  by  consent  of  both 
parties,  or  until  after  they  have  been  kept  together 
until  it  satisfactorily  appears  that  there  is  no  proba- 
bility of  their  agreeing." 

Bums  Anno.  Ind.  Stat.  (1894)  Sec.  551. 

The  Ohio  statute  is  identical  with  that  of  Indiana. 
Bates'  Anno.  Ohio  Stat,  Sec.  5195  (4th  Ed.) 

Wyoming  appears  to  have  copied  the  language  of  the 
statutes  of  the    two  states  last  named. 

Revised  Statutes  of  Wyoming,  1899,  Sec.  3649. 

The  Nebraska  statute  has  the  same  origin,  apparently, 
and  follows  the  same  language. 

Compiled  Statutes  of  Nebraska,  Sec.  1272. 

The  same  is  the  case  with  that  of  Kansas.     See  statute 
quoted  in 

State  va  Smith,  24  Pac.  84. 

Washington  has  the  same  statute. 

Ballinger^s  Anno.  Codes  and  Stat,  of  Washington, 
Sec.  5006. 

The  Oregon  statute  is  likewise  substantially  identi- 
cal, being  as  follows : 

"Except  as  provided  in  sections  138  and  148,  or 
in  case  of  some  accident  or  calamity  requiring  their 
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discharge,  the  jury  shall  not  be  discharged  after  the 
cause  is  submitted  to  them  until  they  have  agreed  up- 
on a  verdict  and  given  it  in  open  court,  or  unless  by 
the  consent  of  both  parties  entered  in  the  journal,  or 
unless  at  the  expiration  of  such  period  as  the  court 
may  deem  proper  it  satisfactorily  appears  that  there 
is  no  probability  of  an  agreement.'* 

Ballinger  &  Cotton's  Anno.  Codes  &  Stat  of  Ore- 
gon, Sec.  145. 

So  likewise  is  the  Iowa  law. 

Code  of  Iowa,  Sec.  3714.     (1897.) 

The  Arkansas  statute  provides  that  the  jury  must  be 
kept  out  until  "it  satisfactorily  appears  that  there  is  no 
probability  that  they  can  agree." 

Digest  of  Stat,  of  Arkansas,  1894,  Sec.  2242. 

The  Texas  statute  reads: 

"The  jury  may  be  discharged  after  the  cause  is 
submitted  to  them  when  they  cannot  agree,  and  both 
parties  consent  to  their  discharge,  or  where  they  have 
been  kept  together  for  such  time  as  to  render  it  alto- 
gether improbable  they  can  agree*;  in  the  latter  case 
the  court,  in  its  discretion,  may  discharge  them." 

Penal  Code,  1897,  Art.  739. 

It  might  be  noted  as  an  exceedingly  significant  fact 
that  every  western  state,  whose  codes  of  procedure  are 
founded  upon  those  of  the  State  of  California,  except  Mon- 
tana, namely,  Nevada,  Idaho,  North  Dakota,  South  Da- 
kota, as  well  as  the  territory  of  Arizona,  has  followed, 
with  reference  to  the  subject  under  consideration,  the  very 
language  of  the  California  law.  Why  it  was  that  in  fttun- 
inff  the  Montana  code  of  criminal  procedure,  the  legislature 
felt  called  upon,  while  following  the  language  of  the  Penal 
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Code  of  California  quite  generally,  to  deviate  from  it  at 
this  point,  there  seems  to  be  no  foundation  even  for  a 
gaef^  No  similar  statute  has  been  discovered,  after  an 
exhaustive  reseal^jh,  in  any  legislation  in  any  of  the  states 
upon  this  subject.  A  consideration  of  them  as  a  whole 
leyeals  how  universally  is  entertained  the  idea  that  a  sec- 
ond trial  of  a  defendant  is  not  justified  unless  on  the  for- 
mer trial  the  jury  were  unable  to  reach  a  verdict,  and  every 
reasonable  expectancy  that  they  would  do  so  was  gone. 

No  direct  adjudication  ui)on  the  question  now  pre- 
sented to  the  court  has  boon  found  among  the  decided 
cases,  for  the  very  plain  reason  that  no  state  has  ever  at- 
tempted to  pass  a  statute,  apparently,  of  similar  import; 
and  for  the  reason,  probably,  that  it  was  recognized  that 
such  a  statute  would  be  alike  against  public  policy  and 
contrary  to  the  constitutional  rights  of  the  defendant  in 
a  criminal  ease;  or,  rather,  that  a  discharge  under  such 
circumstances  would  prevent  the  re-trial  of  the  defendant. 

It  must  be  concluded,  VLpon  reflection,  that  it  would 
be  unwise,  as  well  as  unfair  to  a  defendant  to  place  in  the 
hands  of  the  court  the  power  to  discharge  a  jury  whenever 
he  thought  there  was  a  probability  that  they  were  going  to 
disagree. 

In  this  case  it  will  be  observed  by  the  record  that  the 
court  did  not  find  that  the  jury  could  not  agree,  and  did 
not  find  even  that  there  was  no  reasonable  probability  that 
they  could  agree.  He  simply  believed  that  there  was  a 
probability  that  a  disagreement  would  be  the  result  of 
their  deliberations.    The  force  of  this  finding  is  in  no  way 
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altered  or  changed  by  the  nse  of  the  word  ''reaBtmable." 
The  California  statute  wonld  doubtless  be  conslTiied  as 
meaning  exactly  the  same  if  the  word  "reasonable"  were 
omitted  from  it,  and  it  read,  "until  it  satisfactorily  ap- 
pears that  there  is  no  probability  that  the  jury  can  agree." 
Undoubtedly  the  court  would  hold  that  that  meant  no 
reasonable  probability,  if,  indeed,  there  can  be  deemed 
to  be  any  difference  whatever  between  a  reasonable  and 
an  unreasonable  probability,  or  if  there  can  exist  such  a 
thing  as  an  unreasonable  probability. 

It  must  be  conceded  that  Section  2126  of  the  Penal 
Code  authorizes  the  court,  after  a  jury  has  been  out  five 
minutes,  to  call  them  in  and  discharge  them  if  he  believes 
there  is  a  probability  that  the  jury  cannot  agree;  and  this 
he  might  do  in  the  honest  and  conscientious  discharge  of 
his  duty. 

In  nine  cases  out  of  ten,  stoutly  contested,  some  rea- 
sonable man  might  very  justly  entertain  the  opinion  that 
the  jury  would  disagree,  and  though  others  who  with  him 
heard  the  evidence  might  disagree  with  him  as  to  such  a 
result,  probably  few  or  any  of  them  would  be  prepared  to 
assert  that  such  an  outcome  was  not  a  reasonable  proba- 
bility. 

It  must  be  acknowledged  by  all  that  this  statute  vests 
in  the  court  a  power  to  discharge  the  jury  under  circum- 
stances never  heretofore  accorded  by  any  statute  and  when 
the  occasion  for  the  establishment  in  the  English  law  of 
the  principle  embodied  in  the  constitutional  guaranty  is 
taken  into  consideration,  it  will  appear  at  once  that  it 
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was  intended  to  take  away  from  the  court  the  power  to 
discharge,  under  the  circumstances  mentioned  in  the  stat- 
ute, or  at  least  to  make  a  discharge,  under  the  circum- 
stances, operate  as  an  acquittal  of  the  defendant. 

The  principle  had  its  origin  in  the  English  law,  like 
so  many  of  the  liberties  we  prize,  out  of  the  attempts  of 
the  Crown  to  prosecute  and  punish  for  alleged  offenses 
of  a  political  nature.  Under  the  English  system,  where 
the  judge  held  by  appointment  from  the  Crown,  it  was 
not  at  all  unheard  of  in  the  days  of  more  or  less  arbitrary 
power  in  the  sovereign,  for  judges,  at  a  hint  from  the  gov- 
ernment representatives,  to  discharge,  on  some  trivial  pre- 
text, a  jury  which  the  Crown  representatives  thought 
would  be  likely  to  acquit  the  defendant,  and  hold  him  to 
answer  before  another  jury  which  might  be  more  tractable 
or  obsequious;  or,  if  the  defendant  happened  to  be  a  fav- 
orite of  the  Crown,  to  let  the  jury  go,  in  the  hoi)e  that  he 
might  stand  a  better  show  of  acquittal  when  again  brought 
to  the  bap. 

Upchurch  vs.  State,  44  L.  R.  A.  694-699. 
It  was  out  of  abuses  of  this  character  that  the  principle 
developed. 

It  is  not  uncommonly,  perhaps  it  might  be  said  that 
it  is  usually  the  case,  that  the  judge  and  the  prosecuting 
officer  belong  to  the  same  political  party,  and  it  might 
well  be  apprehended  that  for  that  or  other  reasons,  judges 
might,  at  times,  be  disposed  to  abet  the  unwarranted  zeal 
of  the  prosecuting  officer.  It  is  no  answer  to  say  that 
such  conditions  are  not  at  all  likely  to  arise;  that  it  must 


—41— 

be  presumed  that  judges  and  prosecuting  officers  will  do 
their  duty  and  will  deal  justly  and  fairly  with  those  whom 
they  are  called  upon  to  prosecute  or  try.  Undoubtedly  it 
must  be  so  presumed.  The  presumption  is  a  very  strong 
one,  and  it  must  be  said  to  the  credit  of  the  officers  of  the 
law,  and  the  judges  of  our  criminal  courts,  that  it  is  rare 
indeed  that  the  presumption  is  not  realized  in  fact ;  but  it 
is  equally  undeniable  that  instances  do  occur  where  judges 
become  prosecutors,  and  forget  the  duty  they  owe  to  defen- 
dants on  trial  before  them,  or  even  regard  their  judicial 
duty  as  demanding  action  in  violation  of  the  law  and  of 
the  constitutional  rights  of  the  defendant  It  is  because 
these  rare  instances  do  actually  occur  that  constitutional 
guaranties  are  needed  at  all.  Many  constitutional  guar- 
anties would  be  entirely  needless  if  judges  always  did  what 
is  right,  equitable  and  just. 

The  plaintiff  in  error  in  this  case,  we  maintain,  had  a 
clear  constitutional  right  to  have  the  jury  who  heard  the 
evidence  against  him  at  the  trial  presided  over  by  Judge 
Clements  continue  in  its  deliberations  on  the  same,  and  in 
the  effort  to  arrive  at  a  verdict  thereunder,  not  only  until 
there  was  a  probability  that  they  could  not  agree,  or  a  rea- 
sonable probability  that  they  could  not  agree,  or  even,  for 
the  matter  of  that,  a  strong  probability  that  they  could  not 
agree,  but  until  every  hope  or  expectancy  of  their  arriving 
at  a  verdict  was  gone;  in  short,  until  there  was  no  longer 
any  reasonable  probability  that  they  would  agree. 

Having  then,  in  effect,  been  acquitted  of  the  crime 
charged,  by  the  discharge  of  the  jury  by  Judge  Clem^ts, 
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the  further  proceedings  against  hlin  were  in  ^conftraTeii- 

tion  of  the  I4th  Amendment  to  th^  OdiistitiittoA  of  the 

United  States. 

The  replication  to  the  plea  of  former  jeopardy  asserts 

that  no  objection  was  made  by  the  plalhtiff  in  error  to 

the  discharge  of  the  jnry  on  the  second  trial.     Bnt  this 

mere  silence,  particularly  when  he  was  not  ask^  as  to 

whether  he  haii  any  objection,  is  not  to  be  deemed  a  waiver 

on  his  part,  of  a  fundamental  right    The  point  has  been 

frequently  ruled  on. 

Ex  parte  Glenn,  111  ^ed.  257-238; 

State  vs.  Richardson,  35  L.  B.  A.  238; 

12  Cyc.  271-272; 

Allen  vs.  St^te,  41  So.  593; 

People  vs.  Amett,  129  CaL  306,  61  Pac.  930; 

Bagwell  vs.  State,  129  Ga.  170,  58  S.  E.  650; 

Jones  vs.  State,  97  Ala.  77,  12  So.  274; 

Ex  parte  Max\»'ell,  11  Nev.  428; 

Com.  vs.  Fitzpatrick,  121  Pa.  St.  109; 

Williams  vs.  Com.,  44  Ami  De^.  403; 

Ingram  va  State,  124  Ga.  448,  52  S.  E.  759. 

It  should  be  ordered,  accordingly,  that  the  judgment 
of  the  Supreme  Court  of  Montana  be  reversed,  and  that  the 
plaintiff  in  error  be  dischai^ped. 

THOMAS  J.  WALSH, 
CORNELIUS  B.  NOLAN, 
Attorneys  for  Plaintiff  in  Error. 
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IN  THE 


Supreme  Court  of  the  UnitedStates 


OCJTOBER  TERM,  1908. 


JAMES  S.  KEEBL, 

Plaintiflf  in  Error, 

THE  STATE  OF  MONTANA. 


IN  ERROR  TO  THE  SUPREME  COURT  OF  THE 
STATE  OF  MONTANA. 


BRIEF  OF  THE  STATE  OF  MONTANA. 


We  understand  that  the  only  question  involved  in  this 
case,  if  this  court  determines  th?it  a  Federal  question  is 
involved,  i«: 

Was  Plaintiff  in  Error  twice  placed  in  jeopardy  of  life 
or  limb  for  the  offense  of  Murder,  or  Manslaughter,  by 
reason  of  his  last  trial  and  which  resulted  in  his  conviction 
of  Manslan^ter. 

The  original  informaticm  in  this  case  was  filed  in  Lewis 
and  Clark  County  on  April  24th,  1902,  charging  Plaintiff 
in  Error  with  the  crime  of  Murder.     (Tr.  34.) 
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Thereafter  at  a  trial  had  in  the  district  court  of  said 
couBty  before  the  Honorable  Henry  C.  Smith,  Judge  there- 
of, Plain tiflP  in  Error  was  on  June  3rd,  1903,  convicted  of 
Murder  in  the  Second  Degree.     (Tr.  76). 

Thereafter  Plaintiflf  in  Error  appealed  to  the  Supreme 
Court  of  the  State  of  Montana  from  the  "judgment  finding 
him  guilty  of  Murd<»r  in  the  Second  Degree."  The  Su- 
preme Court  reversed  the  judgment  and  remanded  the 
cause  for  a  new  trial  on  the  ground,  among  others,  that  the 
information  did  not  state  a  cause  of  action. 

State  vs.  Keerl,  29  Mont.  508;  85  Pac.  Rep.  862. 

The  case  on  being  remnnded  to  the  district  court  came 
up  for  trial  June  23,  1904,  before  the  Honorable  J.  M. 
Clements,  one  of  the  judges  thereof  who  on  June  25th, 
1904,  denied  the  application  of  the  State  to  amend  the  orig- 
inal information.  (Tr.  78.)  At  this  trial  the  jury  failed 
to  agree  and  were  discharged  on  July  14th,  1904.  (Tr.  83). 

The  case  came  up  for  trial  before  the  Hon.  Henry  C. 
Smith,  one  of  the  Judges  of  said  district  court  who  on 
July  21st,  1904,  permitted  the  information  to  be  amended. 
(Tr.  1.)  The  case  was  then  on  the  application  of  the 
plainti£f  in  error  transferred  for  trial  to  the  8th  Judicial 
District  of  said  State  before  the  Hon.  T.  B.  Leslie,  Judge 
thereof,  before  whom  a  third  trial  was  had,  resulting  on 
June  23rd,  1905,  in  a  conviction  of  Manslaughter.   (Tr.  18. ) 

From  this  judgment  of  conviction  an  appeal  was  on 
June  27th,  1905,  taken  to  the  Supreme  Court  of  the  State 
of  Montana  by  Plaintiff  in  Error  (Tr.  98)  and  the  judg- 
ment there  affirmed.    ( Tr.  100-115 ) . 


The  foregoing  statMnent  is  practically  the  brief  and 
argument  on  behalf  of  the  State  of  Montana.  The  Infor- 
mation wa«  not  amendod  until  after  the  second  trial.  It 
cannot  be  contended  that  the  first  trial  of  the  plaintiff  in 
error  operates  as  a  bar  to  the  subsequent  trial  or  that  it 
constitutes  a  jeopardy,  for  an  appeal  from  that  judgment 
was  taken  by  plaintiff  in  error  and  the  judgment  reversed 
at  his  instance. 

Trono  ts.  U.  S.,  199  U.  S.  521. 

And  the  second  trial  of  plaintiff  in  error  where  it  waa 
claimed  he  was  put  in  separate  jeopardy  was  had  on  the 
original  information,  which  was  so  defective  that  it  would 
not  support  any  judgment  of  conviction  for  either  murder 
or  any  degree  thereof,  including  Manslaughter.  The  Su- 
preme Court  of  Montana  in  passing  upon  the  sufficiency 
of  this  original  information  said: 

"The  second  point  urged  presents  more  difficulty. 
After  alleging  the  infliction  of  certain  mortal  wound^, 
the  information  continues,  *of  which  said  mortal 
wounds  the  said  Thomas  Crystal  did  then  and  there 
languish,  and  languishing  did  live,  and  thereafter,  on 
the  21st  day  of  April,  A.  D.  1902,  at  the  County  of 
Lewis  and  Clark,  in  the  State  of  Montana^  the  said 
Thomas  Crystal  died.' 

An  information  must  be  direct  and  certain  as  re- 
gards the  party  charged,  the  offense  charged,  and  the 
particular  circumstances  of  the  offense  charged,  when 
they  are  necessary  to  constitute  a  complete  offense. 
(Penal  Code,  Sec.  1834.) 

It  is  not  permissible  to  convict  the  defendant  upon 
mere  inferences;  he  must  be  directly,  plainly  and  spe- 
cifically charged'  with  the  commission  of  a  certain 
crime,  and  it  must  be  proved  substantially  as  alleged 
in  order  to  convict  him.  In  order  to  convict  an  ac- 
cused of  murder,  the  fact  of  the  killing  by  him  as 


alleged  must  be  {Hroved  beyond  a  reasonable  doubt 
(Penal  Code,  See.  358.)  The  fact  that  the  defendant 
inflieted  upon  another  human  being  a  mortal  wound 
deliberately,  premeditatedly,  with  malice  aforethought, 
and  with  the  intent  to  kill  the  victim  is  not  sufficient 
to  substantiate  the  charge  of  murder.  The  victim 
must  die  of  the  mortal  wound,  and  within  a  year  and 
a  day  after  the  stroke  is  received  or  the  cause  of  death 
administered  (Penal  0)de,  Sec.  357).  If  the  victim 
die  of  the  mortal  wound,  but  after  a  year  and  a  day 
have  elapsed  since  its  infliction,  the  defendant  may  not 
be  convicted  of  either  murder  or  manslaughter. 
Neither  can  he  be  so  convicted  if,  while  the  victim  is 
languishing  because  of  the  mortal  wound,  death  en- 
sues from  some  cause  not  connected  with  or  a  conse- 
quence of  the  wound.  For  these  reasons  the  informa- 
tion should  directly  allege  that  death  resulted  from 
the  mortal  wounds  inflicted  by  the  defendant.  This 
vie^^  being  so  clearly  correct  in  principle,  it  would 
seem  that  no  citation  of  authorities  is  necessary,  but 
see  Clark  on  Criminal  Procedure,  178;  People  vs. 
liloyd,  9  Cal.  55;  Commonwealth  vs.  Maeloon,  101 
Mass.  1,  100  Am.  Dec.  89;  State  vs.  Sundheimer,  93 
Mo.  311,  6  S.  W.  52;  Maxwell's  Criminal  Procedure, 
180 ;  Bishop's  New  Criminal  Procedure,  Sees.  527,  531, 
532;  Wharton's  Criminal  Law  (10th  Ed.)  Sec.  536. 

In  Lutz  vs.  Commonwealth,  29  Pa,  441,  while  an  in- 
dictment containing  language  similar  to  the  one  at 
bar  was  sustained  the  court  say:  *This  indictment  is 
not  artistically  expressed.  Its  grammatical  con- 
struction is  open  to  criticism,  and  it  trenches  hard 
on  those  rules  of  certainty  which  obtain  in  criminal 
pleading.' 

The  attorney  general  relies  on  the  concluding  clause 
of  the  information  as  supplying  the  defect,  because  it 
alleges  *and  so  the  said  James  S.  Keerl  did  in  the  man- 
ner and  form  aforesaid  wilfully,  unlawfully,  feloni- 
ously and  of  his  deliberately  premeditated  malice 
aforethought  kill  and  murder  the  said  Thomas  Crys- 
tal.* These  words,  are  the  mere  conclu^on  drawn 
from  the  preceding  averments.  If  th<>  averm^its  are 
bad,  the  conclusion  will  not  aid  them ;  if  they  are  good, 
and  suflftciently  describe  the  crime  as  the  law  requires 
•    •    •    the  formal  concluding  words  are  immater- 
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ial.     (Ter.  vs.  Young,  5  Mont  244;  5  Pac.  248;  State 
vs.  Northup,  13  Mont.  522;  35  PajC.  228) . 

We  cannot  give  our  approval  to  this  infonnation. 
As  this  case  must  go  back  for  a  new  trial,  the  informar 
tion  may  be  amended  by  leave  of  the  court  to  conform 
to  the  views  herein  expressed." 

State  vs.  Keerl,  29  Mont.  511. 

This  decision  of  the  Montana  court  as  to  the  insufficiency 
of  this  information  is  well  sustained  by  the  authorities 
therein  cited.  The  State  of  Montana  maintains  that  an 
indictment  or  information  too  defective  to  support  a  judg- 
ment will  not  support  a  jeopardy. 

"When  the  indictment  is  in  form  so  defective  that, 
supposing  the  defendant  to  be  found  guilty  by  the 
jury,  he  will  still  be  entitled  to  have  any  judgment 
which  may  lie  entered  of  record  against  him  reversed, 
he  is  not  in  jeopardy,  and,  if  acquitted,  is  liable  to  be 
tried  on  a  new  and  valid  indictment.  The  author, 
in  support  of  this  proposition,  cites  many  precedents, 
extending  from  Hale's  Pleas  of  the  Crown  to  the  most 
recent  declarations  of  courts  ux)on  this  subject.  State 
vs.  Gill,  33  Ark.  129, 1  Crim.  Law  ^lag.  665;  Hosier  vs. 
State,  Id.  124.  When  a  defendant  has  been  convicted 
an  appeal  taken,  and  a  new  trial  awarded,  the  case  dis- 
missed, and  a  second  bill  of  indictment  found,  a  plea 
of  former  jeopardy  will  not  avail.  Simco  v.  State, 
(Tfex.  App.)  2  Crim.  Law  Mag.  26  et  seq.  This  is 
true  when  the  judgment  is  arrested  for  apparent  de- 
fects. State  V.  Sherburne,  58  N.  H.  535;  Smith  vs. 
Com.,  (Pa.)  5  Crim.  I^w  Mag.  615.  The  Supreme 
Court  of  Mississippi,  in  the  case  of  Kohlheimer  v. 
State,  39  Miss.  548,  77  Amor.  Dec.  689,  an  exceedingly 
well  rea.soned  ca.se,  announces  this  conclusion:  *It 
seems  to  be  clear,  therefore,  upon  principle  as  well  as 
authority,  that  neither  at  common  law,  nor  by  our  con- 
stitution will  an  acquittal  or  conviction,  when  the 
penalty  has  not  been  inflicted,  upon  a  void  proceed- 
ing or  indictment,  operate  as  a  bar  to  a  subsequent 
indictment  for  the  same  oflfense.' " 
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United  States  t.  Jones,  31  Fed.  728. 

The  Kohlheimer  cai?e  above  qnoted,  contains  a  very  ex- 
hanstive  discussion  of  the  principles  here  contended  for 
and  cit€8  a  great  many  cases  both  English  and  American  in 
support  thereof. 

In  United  States  vs.  Shoemaker,  2  Mclean's  Beps.  (U. 

fl.)  114,  in  construing  a  case  similar  to  the  one  at  bar,  the 

court  seemed  to  take  it  for  granted  that  a  valid  indictment 

was  necessary  to  sustain  a  jeopardy  and  decided  the  case 

upon  that  theory. 

"Jeopardy  attaches  where  a  party  is  once  placed 
upfin  trial  before  a  competent  court  and  jury  upon  a 
valid  indictment  to  which  he  cannot  Ite  again  subjecteil 
unless  the  jury  V>e  dischargfKi  from  r-endering  a  verdict 
by  a  legal  necessity,  or  by  his  consent,  or  in  case  a  ver- 
dict is  rendered  it  be  set  aside  at  his  instance.  (Peo- 
ple vs.  Webb,  38  Cal.  467 ;  and  many  subsequent  cases 
cited).  The  information  here  was  not  a  valid  in- 
formation and  there  was  no  jeopardy." 

People  vs.  Ammerman,  118  Cal.  26. 

"There  must  have  lieen  a  suflRcient  accusation  on  a 
former  prosef:ution,  othen\ise  the  court  could  have 
no  jurisdiction.  If,  thfreforf,  the  Indictment  was  in- 
sufficient •  •  •  Tiecause  it  was  so  defective  in 
form  or  substance  that  a  conviction  upon  it  could  not 
have  l)een  sustained,  an  acquittal  upon  it  could  not 
he  pleaded.'^ 

Clark's  Crim.  Pt^k*.  389 ;  citing  manv  cases. 

*«ee  also  State  vs.  Smith,  53  N.  W.  (Iowa)  198,  at 

page  200. 
Stat*»  rs.  Meekins,  6  So.  Rep.  (La.)  822. 
Prichett  vs.  State,  2  Sneed  (Tenn.)  28.5  at  page  290. 
We«tprn  vs.  State,  63  Ala.  156. 
17  Am.  &  Eng.  Encv.  Law  (2nd  Ed.)  584. 
12  Cyc.  261. 
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In  the  Encvclopedias  above  referred  to,  cases  are  cited 
from  almost  every  state  in  the  Union  sustaining  the  prin- 
ciples here  contended  for.  At  said  second  trial  no  verdict 
of  any  kind  was  rr^ched  nor  was  any  fK^nalty  imposed  on 
plaintiflf  in  error.  Hence  the  dofrtrine  laid  down  hy  this 
court  in  U.  8.  vs.  Ball,  163  U.  S.  062,  cannot  apply. 

The  r>lea  of  former  jeopardy  interfmsf^d  by  plaintiff  in 
error  at  his  third  trial  was  for  the  offensr-.  of  murder  in 
the  first  degrf^  (Tr.  5)  and  it  cannot  now  lie  maintained 
that  defendant  should  be  liliciraterl  from  his  conviction  of 
manslaughter  on  the  ground  that  the  information  on  which 
he  was  tru-d  mav  have  becm  sufficient  to  sustain  a  convic- 
tion  for  Kr>me  other  offen.sf?.  The  only  other  offense  that 
the  informathi,o  by  any  possible  construction,  included 
was  that  of  assault,  and  a-ssault  is  not  a  degree  of  murder 
or  manslaughter.  It  is  a  separate  and  distinct  offense, 
and  a  conviction  or  acquittal  would  not  bar  a  prosecution 
of  murder  in  any  df^gref?,  including  manslaughter.  And  if 
this  information  prior  to  amendment  eharged  only  assault 
it  was  so  amended  prior  to  the  third  trial  of  defendant 
as  to  charge  the  crime  of  murder,  and  it  is  on  this  last  of 
amended  information  that  plaintiff  in  error  was  convicted. 


Again,  with  reference  to  the  time  the  jury  had  the  case 
under  consideration  the  transcript  discloses  the  following 
facts : 

"Done  in  open  court  this  11th  day  of  July,  1904 
•  *  *,  Thereuy>on  c^tui-t  read  its  instruction  to  the 
jurv.  WTiereupon  respective  counsel  addressed  the 
jury    •    ♦    ♦." 

Tr.  page  83. 
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'^Done  in  open  court  this  12th  day  of  July,  1904. 
The  trial  of  this  cause  was  this  day  resumed ;  present 
defendant  in  person  and  by  counsel,  the  county  attor- 
ney, associate  counsel  for  the  Btate,  and  the  jury. 
Whereupon  respective  counsel  concluded  their  argu- 
ments to  the  jury  and  said  jury  retired  in  charge  of 
a  sworn  officer  to  deliberate  upon  their  verdict. 

Tr.  page  83. 

"Done  in  open  court  this  14th  day  of  July,  1904.  In 
this  cause  the  jury  returned  this  day  into  open  court, 
the  defendant  being  present  in  person  and  by  counsel. 
Whereupon  it  satisfactorily  appearing  to  the  court 
that  there  is  reasonable  probability  that  the  jury  can- 
not agree,  the  court  ordered  the  jury  discharged  from 
further  consideration  of  this  case.     *     *     *.*' 

Tr.  83. 

The  transcript  does  not  set  out  at  what  hour  of  the  12th 
of  July  the  case  was  given  to  the  jury,  nor  on  what  hour 
of  the  14th,  the  jury  was  discharged,  but  if  the  case  was 
submitted  to  the  jury  at  6  o'clock  on  the  evening  of  the 
12th  of  July,  and  the  jury  was  discharged  at  10  o'clock 
on  the  morning  of  July  14th,  a  period  of  forty  hours  inter- 
vened. This  computation  of  time  gives  the  plaintiff  in 
error  the  benefit  of  all  doubt.  But  if  the  argument  of 
counsel  did  not  consume  all  of  the  two  days  of  the  11th  and 
12th  of  July,  1904,  or  if  the  jury  were  not  discharged  until 
after  10  o'clock  on  the  14th,  then  the  case  was  held  by  the 
jury  for  more  than  forty  hours. 

The  fact  alone  that  the  jury  have  been  in  retirement  for 
forty  hours  or  more  without  reaching  a  verdict  is,  of  itself, 
sufficient  ground  for  the  discharge  of  the  jury  by  the  pre- 
siding judge  in  the  sound  exercise  of  his  discretion. 
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"The  plea  of  former  jeopardy  was  rightlj  held  bed. 
It  averred  that  the  discharge  of  the  jury  at  the  former 
trial  without  the  defendant's  consent  was  by  the  court, 
of  its  own  motion,  and  after  the  jury,  having  been  in 
retirement  to  consider  their  verdict  for  forty  hours, 
had  announced  in  open  court  that  they  were  unable  to 
agree  as  to  th(!se  defendants.  The  further  averment 
that  *there  existed  in  law  or  fact  no  emergency  op 
hurry  for  the  discharge  of  said  jury,  nor  was  said  dis- 
charge demanded  for  the  aids  of  public  justice*  is  an 
allegation,  not  so  much  of  specific  and  traversable 
fact,  as  of  inference  and  opinion,  which  cannot  control 
the  effect  of  the  facts  previously  alleged.  Upon  those 
facts,  whether  the  discharge  of  the  jury  was  mani- 
festly necessary  in  order  to  prevent  defeat  of  the  ends 
of  public  justice,  was  a  question  to  be  finally  decided 
by  the  presiding  judge  in  the  sound  exercise  of  his  dis- 
cretion. (United  States  v.  Perez,  9  Wheat.  579;  Sim- 
mons V.  United  States,  142  U.  S.  148.) 

Logan  vs.  U.  S.,  144  U.  S.  297-298. 

See  also : 

Dreyer  vs.  111.,  187  U.  S.  71,  at  pages  85  and  86. 
Thompson  vs.  U.  S.,  155  U.  S.  271,  at  page  274. 
Simmons  vs.  U.  S.,  142  U.  S.  148,  at  page  154. 
U.  S.  vs.  Perez,  9  Wheat.  579. 
Ex  parte  Lange,  18  Wall.  163,  165. 

"The  discharge  of  a  jury  in  a  criminal  case  because 
of  their  inability  to  agree  upon  a  verdict  after  a  pro- 
tracted deliberation  does  not  entitle  the  defendant  to 
his  discharge  on  the  ground  that  he  has  been  once 
in  jeopardy."     (Syllabus.) 

State  vs.  Nelson,  26  Ind.  366. 

"The  discharge  of  a  jury  in  a  criminal  case  without 
agreeing  on  a  verdict  is  a  matter  resting  in  the  sound 
discretion  of  the  court  in  which  the  trial  is  haxl. 

People  vs.  Green,  13  Wend.  (N.  Y.)  57. 
The  record  does  not  show  just  what  independent  inquiry 
was  made  by  the  court  or  what  statements  were  made  by 
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the  jury  to  the  court  aa  to  the  probabaility  or  improbability 
of  an  agreement  by  the  jury,  it  simply  there  recites  that 
"whereupon  it  satisfactorily  appearing  to  the  court  that 
there  is  a  reasonable  probability  that  the  jury  cannot 
agree,"  etc.  This  necessarily  implies  an  investigation 
sufficient  to  satisfy  the  court,  and  the  law  presumes  "that 
official  duty  has  been  regularly  performed." 

Subdiv.  15,  Sec.  3266  Ck)de  Civ.  Procedure. 

"The  reasons  upon  which  the  court  deems  it  proper 
to  discharge  the  jury  are  not  required  to  be  placed 
on  record ;  it  is  sufficient  that  it  shows  the  jury  were 
unable  to  agree.  The  judge  is  not  bound  to  take  as 
final  the  statement  of  the  jury  that  they  cannot  agree 
upon  a  verdict,  but  when  such  statement  is  made  the 
court  below,  familiar  with  the  nature  of  the  evidence, 
and  probably  the  temperaments  of  the  men  who  com- 
pose the  jury,  is  better  qualified  to  say  whether  there 
is  a  reasonable  probability  of  an  agreement  than  the 
appellate  court;  certainly  the  latter  ought  not  to  in- 
terfere with  the  ruling  except  in  cases  of  clear  abuse 
of  discretion.     (People  vs.  Smalling,  94  Oal.  115.) 

People  vs.  Greene,  100  Cal.  140,  at  page  142. 

The  burden  is  upon  the  plaintiflf  in  error  to  show  that  the 

record  of  the  discharge  of  the  jury  sustains  the  defense  of 

plea  of  former  jeopardy. 

State  vs.  Pianfetti,  79  Vt  236. 
O'Connor  vs.  State,  28  Tex.  App.  288. 
State  vs.  Heath,  8  Mo.  App.  99. 
People  vs.  Trimble,  67  N.  Y.  364. 
9  Ency.  Pleading  and  Practice,  637. 

And  the  plaintiff  in  error  cannot  alter  the  record  by  in- 
sorting  an  allegation  in  his  plea  of  former  jeopardy  that 
the  jury  simply  reported  that  they  "had  not  agreed."  He 
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mnst  affirmatively  show  facts  by  the  record  that  will  jus- 
tify the  court  or  jury  in  sustaining  his  plea.  The  only 
proof  or  offer  to  show  this  in  the  case  at  bar  was  the  record, 
and  the  record  does  not  show,  either  affirmatively  op  other- 
wise^ the  presence  of  such  facts. 

"The  defendant  is  not  entitled  to  impeach  the  record  by 
extrinsic  evidence  of  facts  showing  an  errcmeous  exercise 
of  judicial  discretion  in  discharging  the  jury." 
People  vs.  Smalling,  94  Cal.  116. 

The  fact  that  the  record  shows  that  thejury  were  out  at 
least  forty  hours  and  then  returned  into  court  without  a 
verdict  is  sufficient  of  itself  to  justify  the  court  in  dis- 
charging it. 

Logan  vs.  U.  S.,  144  U.  S.  297. 

And  the  fact  that  the  jury  reus  discharged  after  coming 
into  court  and  making  its  report  shows  that  the  court  was 
satisfied  that  the  jury  could  not  agree.  The  court  first 
satisfied  itself  that  a  legal  necessity  existed  for  the  dis- 
charge of  the  jury  and  then  perfunctorily  used  the  words 
of  the  statute  in  the  minute  entry  regarding  the  action  of 
the  court  in  making  the  discharge. 

The  necessity  for  the  discharge  of  the  jury  must  have 
been  first  determined  upon  or  the  jury  would  not  have  been 
discharged  at  all,  and  the  form  of  the  words  employed  is 
wholly  immaterial.  The  "jeopardy"  is  not  bottomed 
upon  a  mere  formula  of  words,  but  upon  the  facts  and  cir- 
cumstances from  which  the  court  reached  the  conclusion 
that  a  necessity  existed  for  the  discharge  of  the  jury.     We 


tTJ  fci'  -v 


—12— 

are  not  able  to  distingaish  any  difference  in  the  practical 
meaning  between  the  clause  "it  satisfactorily  appearing 
to  the  court  that  there  is  no  reasonable  probability  of  the 
jury  agreeing*'  and  the  clause  "it  satisfactory  appearing 
to  the  court  that  there  is  a  reasonable  probability  that  the 
jury  cannot  agree."  For  both  must  rest  upon  sound  dis- 
cretion of  the  court  and  this  discretion  must  be  bailed  upon 
the  facts  and  conditions  appearing  at  the  time  the  order 
of  discharge  is  made. 

Many  cases  may  be  cited  based  upon  statutes  worded 
differently  from  said  Section  2125  of  the  Penal  Code  of 
Montana,  in  stating  the  grounds  upon  which  the  court  in 
the  exercise  of  its  discretion  may  discharge  the  jury  with- 
out consent  of  the  parties.  The  language  used  by  the 
courts  in  citing  and  discussing  such  statutes  merely  fol- 
lows that  of  the  statute  considered.  Such  cases  do  not, 
however,  hold  that  the  wording  of  said  Section  2125  is  not 
suflScient  in  an  order  of  a  court  discharging  a  jury.  Nor 
do  such  cases  conflict  with  the  law  as  laid  down  in  Ix^an 
TS.  U.  S.  and  Dreyer  vs.  111.,  cited  above,  to  the  effect  that 
the  discharge  of  the  jury  for  failure  to  agree  is  a  matter 
resting  in  the  sound  discretion  of  the  court.  The  decision 
of  the  Supreme  Court  of  Montana  appearing  in  the  trans- 
cript at  pages  100  and  115  appears  to  us  to  be  based  upon 
sound  reasoning  and  is  a  construction  by  the  highest  court 
of  the  State  of  a  State  statuta 

The  learned  Chief  Justice  of  the  Supreme  Court  of  the 
State  of  Montana  did  not  disagree  with  the  majority  of 
the  court  as  to  the  correctness  of  the  conclusions  reached 
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relative to  the  questions  presented  by  the  appeal  (Tr.  104), 
and  the  State  does  not  here  contend  that  an  acquittal  or 
cMiTiction  is  always  necessary  to  sustain  a  pica  of  formar 
jeopardy.  No  such  question  is  presented  by  this  appeal, 
for  here  there  was  neither  an  acquittal  nor  a  conyictioa. 
There  was  no  rerdict  at  all. 

Nbp  is  there  any  question  presented  here  as  to  whether 
it  would  be  an  abuse  of  discretion  for  the  trial  court  to 
order  the  discharge  **after  the  jury  has  been  out  five  min- 
utes" (brief  of  plaintiff  in  error  39)  for  the  transcript  here 
affirmatively  shows  that  the  jury  had  been  deliberating 
upon  this  case  for  at  least  forty  hours^  and  that  is  suffi- 
client. 

Logan  vs.  U.  S.,  Supra, 

And  this  fact  sufficiently  shows  that  a  necessity  did  ex- 
ist for  the  discharge  of  the  jury,  for  it  certainly  cannot  be 
contended  that  it  is  the  duty  of  the  trial  court  to  hold  the 
jury  until  some  meml>ers  of  the  jury  have  surrendered  their 
candid  convictions  and  in  order  to  secure  their  discharge 
have  consented  to  a  verdict  which  did  not  meet  the  ap^ 
proval  of  their  judgment.  And  if,  as  apparently  contended 
for  by  counsel  the  words  used  by  the  court  in  discharging 
the  jury  are  absolutely  conclusive  the  defendant  would  al- 
ways be  at  the  mercy  of  the  court,  for  the  court  could 
very  easily  use  the  formula  approved  by  counsel,  even 
though  the  jur^^  had  been  deliberating  only  five  minutes. 

We  have  not  in  this  brief  discussed  the  question  of  juris- 
diction for  the  raason  that  the  State  of  Montana  stands 
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upon  the  merits  of  the  controversy  and  maintains  that  the 
plaintiff  in  error  never  was  placed  in  second  jeopardy. 

We  respectfully  submit  that  the  judgment  of  the  Hon- 
orable Supreme  Court  of  the  Btate  of  Montana  should  be 
affirmed. 

ALBERT  J.  GALEN, 

Attorney  General. 
W.  H.  POOBMAN, 

Ajsdstant  Attorney  General. 
E.  M.  HALL, 

Assistant  Attorney  General. 
Attorneys  for  the  State  of  Montana. 


Twining  v.  State  of  New  Jersey,  29  Sup.  Ct.  Rep.  14. 
Maxwell  y.  Dow,  176  U.  S.  581. 
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Supreme  <^ourt 


OF  THE 


State  of  Montana 


JOSEPH   E.    SMITH  AND  THE   RIVERSIDE 

LAND  AND  LIVE  STOCK  COMPANY, 

Plaintiffs  and  Respondents, 

vs. 

A.  T.  DUFF,  et  aL, 

Defendants  and  Respondents, 
HOSSFELD    AGRICULTURAL    AND    STOCK 
RAISING  COMPANY,  et  al., 

Defendants  and  Appellants^ 


BRIEF  OF  APPELLANTS. 


L 
STATEMENT  OF  CASE. 

This  is  a  water  right  suit  and  in  this  appeal  the 
parties  interested  are  the  appellants  Hossfeld  Agri- 
cnltural  and  Stockraising  Company,  the  Smith 
heirs  and  Ed  Hossfeld,  and  the  respondents  Blon- 
dell,  Massa  and  Rothfus. 


The  appellants  are  given  a  right  dependent,  it 
might  be  tmthfally  said,  entirely  upon  the  output 
of  what  is  known  as  the  Willow  Swamp  canal,  in  a 
joint  ditch,  of  512  inelnGiB  of  ^ater,  appropriated  on 
the  first  of  Maj,  1885,  divided  in  the  followiq|f  pro- 
popti^iUB:  193  imhm  to  ^  HpM^ld,  12^  iiiebes 
to  tiie  6mith  bi^rs,  and  2S6  inches  to  the  Hogged 
Company. 

Transcript,  page  215,  Par.  19. 

The  ditch  is  the  last  one  on  the  creek,  a  circum- 
stance in  itself  not  much  to  be  envied,  as  it  has  be- 
come almost  axiomatic  In  water  controversies  that 
a  late  right  at  the  head  of  a  creek  is  much  better 
tl)aii  tm  old  right  at  the  moath.  Be  that  as  it  may, 
by  the  decree  there  is  on  ^85  right  given  to  the 
appellants  of  512  iiicbea  and  to  the  respondents  a 
ri|^  of  400  inches  is  given,  with  the  date  of  appro- 
pHatiMi  fixed  at  1872,  and  also  a  right  of  160  laches 
of  developed  water,  good  as  against  all  claims,  these 
amoBBts  being  ratably  apportioned  as  follows :  one- 
fifth  to  Massa,  one^fifth  to  Blondell  and  three-fifths 
to  Bothfns. 

The  only  questi<»i  presented  by  this  appeal  is 
whether  the  evidence  sustains  the  finding  giving 
these  rights  to  the  respoiid(»it6  namedy  and  although 
the  record  is  volnminoos,  mmecessarily  so  as  it 
neems  to  U8|  we  will  present  the  portions  of  the 
pleadingB  that  are  material  to  be  considered,  and 
snTite  the  court's  atteotioo  to  the  porticnia  of  the 
record  likewise  material  to  be  ccHisidered, 
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The  answer  of  Bothfus  appears  at  page  36,  and 
in  the  cross-complaint,  commencing  at  page  39,  he 
sets  up  the  fact  that  he  is  now  and  has  been  since 
the  first  day  of  May,  1870,  in  the  possession  and 
actual  occupancy  of  about  400  acres  of  land,  and 
that  the  only  available  supply  of  water  for  the  irri- 
gation of  320  acres  of  that  land  is  the  output  of  this 
Willow  Swamp;  that  on  the  first  day  of  May,  1870, 
the  grantors  and  predecessors  of  Bothfus,  Massa 
and  the  Conrad-Stanford  Company  appropriated 
400  inches  of  water  for  the  irrigation  of  all  of  the 
lands  described,  and  also  for  the  irrigation  of  lands 
belonging  to  the  predecessors  in  interest  of  the  cor- 
poration and  Massa,  and  in  this  manner  the  appro* 
priation  of  400  inches  of  water  was  made.  That 
thereafter,  until  1903,  the  water  thus  appropriated 
was  used  upon  the  premises  for  which  the  same  was 
appropriated.  This  is  followed  by  the  allegation 
that  the  grantors  and  predecessors  of  Bothfus,  at 
a  date  not  named  (it  might  be  said  no  inkling  was 
ever  furnished  as  to  such  date),  constmcted  a  dam, 
and  water  was  taken  to  irrigate  360  acres  of  land 
in  Section  27,  Township  5  North  of  Bange  1  East, 
and  that  the  water  thus  appropirated  has  been  used 
ever  since.  All  of  this  appears  in  paragraphs  1,  4, 
5  and  6  of  the  Bothfus  cross-complaint. 
Transcript,  pages  39  to  43. 

The  answer  of  Massa  appears  at  page  151,  and 
in  his  cross-complaint,  commencing  at  page  151,  he 
states  that  he  is  the  owner  of  240  acres  of  land,  and 


that  the  Willow  Swamp  canal  famished  a  CQustant 
and  unfailing  supply  of  40(^  inches  oi  water,  and 
that  in  1870  his  grant(»«  and  predecessors  in  in- 
terest, together  with  the  grantors  and  predecessors 
in  interest  of  Bothfus  and  Blondell,  appropriated 
this  water  for  agricultural  purposes,  and  that  the 
water  was  conveyed  upon  the  premises  and  used 
continuously  thereon  until  1903,  when  they  were 
interfered  with. 

Transcript,  pages  151  to  155. 

The  answer  of  Blondell  is  practically  the  same 
as  those  of  his  associates. 

If  there  is  any  pleading  anywhere  alleging  a 
right  on  account  of  developed  water,  we  have  been 
unable  to  find  same.  We  submit  that  there  ought 
to  be  a  pleading  of  some  character  on  w  hich  to  base 
this  finding  which  gives  to  these  respondents  160 
inches  of  water. 

The  answer  and  cross-complaint  of  the  apellants* 
appears  at  page  73  of  the  transcript,  where  it  is 
allied  that  the  ai>propriation  was  made  by  them 
in  1885  for  the  irrigation  of  lands  described,  it 
being  claimed  that  the  appropriation  as  made  was 
1000  inches. 

The  case  was  tried  to  the  court  without  a  jury. 
Transcript,  page  231, 

and  a  stipulation  was  entered  into  in  open  court  as 

follows : 

"It  shall  be  deemed  that  one  inch  of  water 
per  acre  is  essential  and  sufficient  for  the  irri- 


gation  of  an  acre  and  snch  amount  shall  be 
awarded  unless  the  testimony  shows  that  a 
greater  or  less  quantity  is  essential  or  suffi- 
cient. It  is  also  further  agreed  that  all  of  the 
affirmative  allegations  of  answers  filed  are 
deemed  denied  by  all  the  parties  without  filing 
pleadings  so  denying  the  same;  the  full  moan- 
ing of  the  pleadings  shall  be  deemed  contro- 
verted by  all  parties  without  the  necessity  of 
replies  or  whatever  pleading  an  answer  to  an 
answer  would  be." 

Transcript,  page  233. 

Upon  the  submission  of  the  evidence  findings 
were  requested  and  appellants  requested  that  a 
finding  should  be  made  as  to  the  right  in  contro- 
versy, that  it  should  post-date  appellants'  right,  and 
also  that  no  right  should  be  awarded  on  account  of 
developed  water.    . 

Transcript,  page  301. 

Findings  were  made  as  hereinabove  set  forth,  and 
on  the  11th  day  of  June,  1907,  a  notice  of  intention 
to  move  for  a  new  trial  was  served  and  filed.  Thi§ 
notice  was  given  for  and  in  behalf  of  all  of  the 
parties  represented  by  Mr.  Nolan  upon  the  trial. 
Transcript,  page  227. 

Afterwards  there  was  a  withdrawal  of  appear- 
ance by  the  gentleman  named  for  all  of  those  in  be- 
half of  whom  the  notice  was  given,  other  than  the 
appellants  here  and  David  Williams  and  James 
Kitto.  Mr.  Goodman  enterd  an  appearance  for 
those  theretofore  represented  by  Mr.  Nolan,  and  in 
behalf  of  those  for  whom  Mr.  Goodman  entered  an 


mmmmm 


appearance  there  vrsm  a  dismissal  of  the  motion  for 
a  new  trial.  The  motion  for  a  new  trial  in  behalf 
of  the  tq>pellants  was  then  presented, 

Transcript,  pages  304  to  307, 

which  motion  was  overruled. 

Transcript,  page  310, 

and  this  appeal  is  taken  from  the  order  overrulinj; 

the  motion  for  a  new  trial,  and  from  the  judgment. 

Transcript,  page  311. 

The  evidence  on  which  the  findings  complained  of 
are  based  is  found  in  the  record. 

Transcript,  pages  234  to  300, 

and  as  it  will  be  referred  to  and  quoted  at  some 
length  in  the  argument,  we  refrain  from  inserting 
it  here. 

II. 

ERRORS  OF  LAW. 

1.  The  court  erred  in  finding  for  the  respond- 
ents as  follows : 

**That  the  defendants  Joseph  Massa,  Seth  Blon- 
dell  and  John  Bothfus  are  the  o^^^ners  of,  entitled  to 
the  use  of  and  to  use  400  inches  of  the  waters  of 
Willow  Swamp,  a  tributary  of  Crow  Creek,  f(M*  the 
irri^ti^i  of  their  lands,  appropriated  on  the  first 
day  of  May,  1872.  That  of  said  appropriation  said 
Joseph  Ma^Bsa  owns  an  imdivded  one-fifth  thereof, 
said  Seth  Blondell  owning  an  undivided  one-fifth 


thereof,  and  said  John  Rothfus  o^Tiing  an  undi- 
vided three-fifths  thereof;  and  also  said  defendants, 
in  the  proportion  just  named,  are  the  owners  of  and 
entitled  to  the  use  of,  and  to  use  160  inches  of  the 
waters  of  said  swamp  as  against'every  other  party 
to  this  suit,  by  reason  of  water  devloped  by  said  de- 
fendants by  the  drainage  of  said  Willow  Swamp  by 
the  Willow  Swamp  canal." 

Transcript,  pages  219-220. 

2.  The  court  erred  in  rendering  judgment  in 
favor  of  the  respondents  for  the  quatity  of  water 
named. 

3.  The  court  erred  in  overruling  appellants' 
motion  for  a  new  trial. 


III. 

ARGUMENT. 

The  evidence  on  which  this  finding  is  predicated 
fails  hopelessly  in  quantity  and  in  character  to 
warrant  the  finding  as  made. 

Mr.  Thorpe,  the  engineer  who  prepared  the  maps, 
testified  as  to  the  capacity  of  the  ditch.  His  tes- 
timony had  to  do  with  a  period  not  earlier  than 
August,  1906. 

Mr.  Macomher  testified  substantially  as  follows: 

"I  know  the  farms  of  Seth  Blondell,  John 
Rothfus  and  Joseph  Ma.ssa ;  the  Blondell  farm 
is  known  as  the  Doherty  farm;  the  Willow 
Swamp  canal  was  constructed  by  Henry  Mc- 
Farlane,  Doherty  and  George  Beatty.  Do- 
hertv  was  not  interested  at  the  time  of  the  con- 


stilietlo%  Mt  hovLght  in  afterwards.  Tbe  work 
was  commenced  in  1872,  in  the  spring.  At  the 
time  that  this  canal  was  constructed,  Mr. 
€k!org6  P.  Bobs  had  a  ditch  out,  and  it  was 
absorbed  by  the  making  of  the  canal.  Boss 
was  using  his  ditch  for  irrigation  of  the  laud 
known  as  the  Boss  land. 

"The  witness  then  tells  about  the  measuring 
of  water  from  the  swamp  ruhnitig  in  the  canal, 
and  stated  that  the  first  measurement  was 
made  in  September,  1895,  when  there  were 
found  324  inches  flowing  in  the  canal ;  that  the 
next  measurement  was  made  in  October,  1896, 
and  the  quatity  then  flowing  was  found  to  be 
513  inches.  The  witness  stated  that  Massa 
succeeded  to  the  McFarlane  interest,  that  he 
did  not  know  who  succeeded  to  the  Beatty  in- 
terest, but  that  Meyers  got  an  interest  and  like- 
wise Mr.  Doherty.  The  ditch  was  constructed 
for  mining;  the  mining  claims  were  down  on 
the  Missouri  river  and  the  claims  have  not  been 
worked  for  several  years;  that  they  were  not 
worked  a  great  while.  George  Beatty  had  no 
land  on  which  to  use  the  water;  McFarlane  had 
a  little  ranch.  I  am  not  positive  w^hether  he 
had  it  at  that  time  that  he  used  this  water  on 
it.  I  could  not  say  when  this  water  was  first 
used  for  agricultural  purposes.  Mr.  Boss  had 
used  his  interest  for  agriculture  before  the 
ditch  was  enlarged;  I  could  not  say  when  the 
water  was  first  used  upon  the  places  where  it 
is  now  used.  I  would  say  it  was  commenced 
to  be  used  as  early  as  1880,  but  I  would  not  say 
positive  as  to  that  either.  There  were  a  couple 
of  pretty  good  rains  before  the  second  measure- 
ment was  made,  and  atfer  there  is  a  rain  the 
swamp  shows  the  effects  of  it.  I  could  not  tell 
whether  the  difference  in  the  two  measure- 
ments was  due  to  work  done  or  due  to  rain; 
there  was  a  natural  channel  running  through 
the  swamp  before  they  made  this  cut." 

I'ranscript^  pages  246-2$2. 

^orge  P.  Ross. 

*t  know  the  Willow  SwaMp  canal;  Bob 
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George  and  Henry  McFarlane  and  I  think 
Austin  built  the  canal,  and  a  man  by  the 
name  of  Beatty  had  a  hand  in  it  too.  McFar- 
lane had  a  garden  on  the  river  and  he  had  a 
cut  around  above  the  ditch  and  got  the  water 
to  his  garden.  The  water  was  used,  as  it  seems 
to  me,  only  one  summer.  The  gold  was  fine 
and  they  couldn't  save  it,  and  they  quit  mining. 
The  canal  tapped  the  creek  at  my  dam.  I  had 
a  ditch  that  ran  to  a  timothy  piece  of  land  on 
the  south-east  quarter  of  30,  the  Rothfus  land 
now.     I  took  out  my  ditch  in  1871. 

Q.  Then  what  became  of  the  ditch  that  you 
constructed,  taking  the  swamp  waters  at  the 
time  of  making  the  Willow  Swamp  canal? 

A.  They  told  me  there  was  no  water  there 
for  them  when  I  wanted  it,  and  the  ditch  would 
hold  all  the  water  they  wanted,  and  they  run 
around  and  carried  their  water  up  a  little 
higher,  and  they  ran  around  the  ditch;  when 
I  did  not  need  the  water,  to  turn  it  loose  and 
let  it  go.  They  didn't  claim  any  water.  There 
was  no  one  to  interfere  with  that.  They  want- 
ed the  surplus  water  in  the  spring  and  in  the 
fall  after  the  irrigation  was  done. 

After  the  making  of  the  canal  I  used  the 
water  right  along,  and  they  used  it  ever  since 
and  ran  it  around  by  Benham's" 

Transcript,  pages  252-256. 

The   witness  then   told   about   working  in   the 
swamp  and  increasing  the  flow  in  1879  and  1880. 
Transcript,  page  257. 

"The  place  I  owned  in  1871  is  now  owned  by 
Rothfus. 

Transcript,  page  258. 

Up  to  the  time  that  I  commenced  getting 
water  through  the  canal,  I  irrigated  the  garden 
and  ten  or  twelve  acres  that  I  was  using  at  that 
time. 

Transcript,  page  258. 


Th«re  was  not  very  much  water  there,  and  in 
fact  I  had  difficulty  in  getting  water  sufficient 
to  irrigate  the  15-aere  tract  and  the  garden. 
There  was  some  people  intersted  with  me  in  the 
dit^  when  I  built  it  in  '71,  but  I  bought  the 
ranches  they  were  interested  in,  so  that  I  had 
it  all,  and  after  getting  it  all  I  did  not  have 
enou^  to  irrigate  15  acres. 

Transcript,  page  260. 

McFarlane  was  the  only  one  that  had  any  gar- 
den, and  used  the  water  for  irrigating. 

Transcript,  page  262. 

He  had  a  little  strip  of  ground  about  ten  or 
fifteen  acres,  but  he  could  not  get  water  to  it. 

Transcript,  page  262. 

After  the  completion  of  the  Willow  Swamp 
canal  in  '74  and  '75,  the  only  water  that  was 
used  at  the  time  for  irrigating,  was  the  water 
that  I  would  use  up  above  and  the  water  that 
McFarlane  would  use  down  below.  After  1875 
the  greatest  acreage  I  had  in  one  year  was  80 
acres. 

Transcript,  page  265. 

Q.  At  the  time  of  building  the  canal,  they 
built  it  for  the  purpose  of  getting  hi^  water 
in  the  spring  and  the  water  in  the  fall  after  the 
irrigating? 

A.  That  is  what  I  said;  that  was  three  or 
four  jears  after  they  quit  the  mines. 

Qi  At  any  rate,  that  was  the  purpose  of 
building  the  canal,  the  high  water  in  the  spring 
and  the  water  after  they  stopped  irrigating? 

A.     That  is  what  they  told  me. 

Q.  And  as  a  matter  of  fact,  in  the  building 
of  the  canal,  they  did  not  claim  water  when  it 
was  needed  for  the  irrigation  of  lands  above? 

A.  No,  I  used  the  water  whenever  I  wanted 
it,  and  turned  it  loose  when  I  did  not  need  it. 

Q.     The  mining  they  did  was  mining  they 


did  when  the  supply  of  water  was  available  in 
the  spring,  and  after  they  stopped  irrigating, 
also  in  the  fall? 

A.    Yes  sir. 

Q.  Well,  has  Rothfns  got  all  of  your  place, 
the  lower  place  so-called,  or  do  you  still  own 
that? 

A.  There  w^as  80  acres  belonging  to  my  son 
that  he  didn't  get." 

Transcript,  pages  265-266. 

Frank  ShuH  testified  that  he  knew  Henry  Mc- 
Fariane,  and  that  his  interest  in  the  ditch  went  to 
his  brother  in  Dakota,  and  that  he  succeeded  him, 
and  that  he  sold  that  interest  to  Joseph  Massa. 
Transcript,  pages  272-273. 

Joseph  Massa  testified  as  follows : 

"The  canal  receives  its  water  from  the  Wil- 
low Swamp;  I  know  the  lands  in  the  north- 
west quarter  of  Section  32,  and  the  north  half 
of  the  north-east  quarter  of  Section  31,  and 
I  irrigate  from  the  Willow  Swamp  canal  three 
forties  in  the  north-west  quarter  of  Section  32. 
I  own  a  one-fifth  interest  in  the  canal;  I 
bought  a  quarter  interst,  but  we  made  an  agree- 
ment with  the  company,  we  would  make  five 
shares  in  the  ditch ;  the  Ross  farm  acquired  one- 
fifth  and  the  farm  belonging  to  Meyers  ac- 
quired a  fifth  and  the  Doherty  farm  received  a 
fifth. 

Transcript,  pages  275-276. 

I  was  an  owner  in  the  canal  at  the  time  of  the 
running  of  the  lateral  diteh  into  the  swamp, 
and  it  increased  the  flow  about  one-half.  We 
started  that  dit<?h  on  the  8th  of  October,  1895, 
and  completed  it  on  the  13th  day  of  September, 
1896. 

Transcript,  page  276. 


I  went  on  the  plaee  in  1886;  at  that  time  I 
did  not  need  any  water  for  the  place,  and  I 
did  not  haye  any  water  for  the  jdace  until  1893, 
when  I  purchased  an  interest  in  the  canal  from 
Mr.  ShuU ;  Mr.  Shull  was  running  the  water  on 
the  McFarlane  place,  but  there  were  only  10  or 
12  acres  that  he  was  using  the  water  on. 

Transcript,  page  2S2. 

The  witness  th^i  told  about  the  work  on  the 
swamp  in  1896,  about  running  a  cut  through 
the  swamp,  or  more  correctly  speaking  deepen- 
ing the  cut  already  in  existence." 

This  was  in  substance  all  of  the  evidence  that  was 
introduced  to  establish  these  rights,  except  that  it 
was  agreed  that  Blondell  now  holds,  or  assumes  to 
hold,  the  right  of  J.  E.  Doherty. 

In  the  deraignment  of  title  it  appears  that  John 
E.  Doherty  obtained  title  to  160  acres  of  land  in 
1888,  and  that  this  land  is  now  owned  by  Seth 
Blondell.  That  it  passed  into  the  possession  of 
Eugene  T.  Wilson,  as  receiver,  and  the  Conrad- 
Stanford  Company,  and  Evangeline  Little  and 
Walter  H.  Little,  before  getting  into  the  possession 
of  Blondell. 

That  as  to  the  Massa  property,  a  patent  was  is- 
sued to  him  for  the  North-west  quarter  of  Section 
32,  in  May,  1893,  and  there  is  likewise  title  shown 
to  the  North-east  quarter  of  Secticm  32,  through  a 
purchase  made  from  the  Northern  Pacific  Railway 
C(Mupany  in  April,  1899. 

As  to  the  Bothfus  holdings,  we  have  an  owner- 
ship established  in  him  to  the  South-east  quarter  of 
Section  29,  through  R.  F.  May,  Edgar  G.  Barrett, 
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James  H.  Gallop,  Alonzo  Pease  and  George  P.  Boss, 
and  so  on  as  to  all  the  land  described  in  his  com- 
plaint, making  an  aggregate  of  1500  or  1600  acres. 
We  have  some  definite  information  as  to  the  Wil- 
low Swamp  canal.  It  appears  at  page  291  of  the 
transcript.  Seemingly  an  undivided  half  interest 
was  sold  to  William  Hall  in  1875.  Hall  sold  a 
quarter  interest  to  James  Davis  in  1879.  There  is 
a  deed  from  William  Hamilton  to  William  Davis 
of  a  half  interest,  in  1884,  and  a  deed  from  Davis 
and  wife  to  William  Myers  of  a  half  inteerst  in  the 
Willow  Swamp  ditch  in  1884. 

Transcript,  page  291. 

This  is  all  of  the  evidence  respecting  these  rights, 
except  some  slight  rebuttal  evidence  as  to  the  in- 
crease of  the  swamp  through  the  work  done  in  1895, 
the  witness  testifying  that  the  work  done  did  not 
tend  to  increase  the  output  of  the  same. 

Testimony  of  Jos.  E.  Smith,  page  292. 

On  this  evidence  400  inches  of  water  were  given  i 

to  this  Willow  Swamp  canal  ditch ;  one-fifth  of  thia 
is  given  to  Massa,  one-fifth  to  Blondell  and  three- 
fifths  to  Rothfus,  and  in  addition  to  this  160  inches 
are  given  the  ditch  on  account  of  development  work 
in  the  si^^amp  in  1895. 

When  the  evidence  in  this  case  was  presented,  so 
clearly  insufficient,  as  we  contend,  to  sustain  a 
claim  for  a  water  right  on  account  of  this  ditch,  as 
against  agricultural  claimants,  no  evidence  what- 
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soever  was  introdaced  in  rebnttal.  Indeed,  the  wit- 
ness Smith  was  not  placed  on  the  stand  at  the  in- 
staiM!e  of  the  appellants,  although  appellants  are 
the  only  ones  who  are  affected  by  this  finding  giv- 
ing these  rights. 

Appellants  are  given  a  right  of  512  inches  as  of 
the  first  of  May,  1885.  From  this  supply — ^Willow 
Swamp — Johnson  and  Thomas  are  given  a  right  of 
200  inches  and  Lanra  Ross  is  given  a  right  of  87 
inches^  all  prior  to  the  right  giv^i  to  the  appellants, 
80  that  it  is  needless  to  say  except  during  high  wat«» 
the  right  of  appellants  is  entirely  a  paper  one. 

Let  ns  analyse  this  evidence  in  the  light  of  this 
proof. 

A  right  of  400  inches  is  given  for  agricnltnral 
purposes  on  account  of  the  construction  of  the  ditch 
in  1872  by  McFariane  and  others.  The  only  evi- 
dence at  all  that  the  record  contains  r^arding  this 
ditch  is  the  evidence  of  George  Ross,  which  is  in- 
definite to  sav  the  least,  but  there  is  one  feature 
that  stands  out  clearly  on  the  facts,  that  the  ditch 
was  construeted  to  carry  on  mining  operations  (m 
the  Missouri  River,  these  mining  operations  to  be 
carried  on  in  the  fall  and  in  the  spring,  and  that 
there  was  no  pretense  to  claim  the  water  as  against 
its  use  for  agricultural  purposes  '^  that  it  was  only 
when  there  was  no  need  for  the  water  for  agricul- 
tural-purposes that  the  owners  of  this  ditch  claimed 
the  right  to  use  the  water. 

Seemingly,  under  the  proof,  the  witness  Boss  had 


a  small  ditcfa  from  which  water  was  taken  to  the 
garden,  and  when  the  water  was  available  it  was 
taken  around  npon  the  timothy  patch  of  fifteen 
acr^.  When  the  canal  was  constructed,  the  water 
was  then  taken  through  the  canal  and  an  interest 
in  sonK  way  was  acquired.  How  much  and  what 
disposition  was  finally  made  of  same  is  left  en- 
tirely to  conjecture,  whether  Bothfus  secured  it, 
or  whetl»r  it  got  into  the  possession  of  somebody 
else,  and  is  left  undisposed  of,  no  one,  from  the  ex- 
amination of  this  testimony,  can  intelligently  tell. 
Likewise,  it  seems  that  the  mining  operations  did 
not  jMTove  successful,  owing  to  the  fineness  of  the 
gold,  and  that  they  were  only  conducted  for  a  sea- 
son. McFarlane,  however,  used  the  water  upon  a 
garden  patch  when  he  could  get  it,  and  this  interest 
of  McFarlane  passed,  so  it  would  seem,  through  his 
brother  and  Shull  to  Massa.  Shull  was  upon  the 
stand;  he  was  in  the  possession  of  the  water,  so 
it  would  seem,  for  about  a  year,  but  there  is  no  evi- 
dence worthy  of  the  name  that  the  water  was  used  ^ 
to  the  extent  of  eighty  inches,  or  to  any  extent  from 
the  time  that  the  mining  project  proved  a  failure 
until  Massa  acquired  the  water  and  commenced  to 
use  it  in  1896. 

This  is  the  basis  of  the  Massa  right  of  eighty 
inches,  to  be  used  by  him  at  all  times  and  at  all 
seasons. 

The  Blondell  right  is  even  more  shadowy.  ^Cbe 
only  proof  that  we  have  at  all  in  ref^ence  to  this  if 
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the  agreement  that  Blondell  assumes  to  hold  the 
Doherty  one-fifth.  Who  is  Doherty?  Was  this 
water  ever  used  by  him?  If  so,  where?  There  is 
something  in  the  testimony  of  Massa  that  in  some 
division  that  was  made  at  some  time,  in  which  in- 
terests were  divided  into  fifths,  that  DcAerty  was 
given  a  fifth  interest.  Did  he  have  use  for  this 
water?  If  so,  where?  Really,  there  is  nothing  to 
show  a  change  of  purpose  from  that  evinced  when 
the  canal  was  constructed,  that  it  was  a  right  which 
was  to  be  used  when  the  water  was  not  needed  for 
agricultural  purposes.  The  chain  of  title  shows 
that  Doherty  got  title  to  160  acres  of  land  in  1888, 
and  that  this  land  passed  into  the  possession  of  E. 
T.  Wilson,  as  receiver,  into  the  possession  of  the 
Conrad-Stanford  Company,  into  the  possession  of 
Evangeline  Little  and  Walter  H.  Little,  before  it 
passed  into  the  possession  of  Blondell.  Little  was 
one  of  the  litigants  and  undoubtedly  he  could  tell 
whether  there  was  a  water  right  or  not.  The  Con- 
rad-Stanford Company  could  probably  tell  whether, 
during  its  possession  of  the  premises,  any  water 
was  used  or  claimed  by  it.  This  record  furnishes 
no  evidence  whatsoever  of  any  use  of  the  water.  In- 
deed, Blondell  himself  does  not  concdescend  to  tell 
anything  about  it. 

There  is  evidence,  as  shown  by  the  map,  that 
water  was  used  upon  the  premises  at  the  time  that 
the  survey  was  made  by  the  engineer  who  prepared 
the  map.     We  might  sometimes  be  warranted  in  in- 


dulging  in  the  presumption  that  existing  conditions 
continue,  but  we  do  not  believe  that  f(Hr  the  estab- 
lishment of  water  rights  the  presumption  can  be  in- 
dulged in  that  land  now  under  cultivation  was  cul- 
tivated from  time  immemorial.  Hut  to  be  serioun; 
however,  the  giving  of  this  right  to  the  Willow 
Swamp  renders  valueless  much  of  the  landed  pos- 
sessions of  the  appellants,  and  this  right  is  given 
on  the  proof  that  we  are  in  this  manner  outlining. 

But,  we  submit,  weaker  still  is  the  testimony 
which  gave  to  Rothfus  240  inches.  Rothfus  is  own- 
ing about  1600  or  1700  acres  of  land  in  Crow  Creek 
valley,  and  the  basis  of  his  claim  is  the  George 
Ross  interest  in  the  ditch.  But  did  the  right  which 
George  Ross  initiated  to  irrigate  15  acres  and  a 
garden  patch  go  to  Rothfus?  The  testimony  at 
page  266  of  the  record  justifies  a  conclusion  at 
variance  with  this  claim.  But  even  if  it  did,  and 
it  also  showed  that  this  right  was  used  and  kept 
alive,  we  submit  that  a  right  of  twenty-five  inches 
would  be  in  excess  of  what  the  proof  would  show 
was  appropriated  and  used. 

We  have  been  fair  in  the  discussion  of  this  evi- 
dence and  we  have  been  fair  in  the  presentation  of 
it,  and  await  with  considerable  interest  its  discus- 
sion by  the  learned  gentleman  who  represented  re- 
spondents, who  was  so  successful  in  resurrecting  a 
canal  that  for  a  quarter  of  a  century  had  lain 
in  blissful  repose,  unmindful  of  its  usefulness. 

We  submit  that,  on  the  proof,  no  right  should  be 
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given  to  tMs  canal  for  agricnltnral  pnrposes  and 
that  the  right  as  given  should  be  snlxvdinate  to 
that  of  appellants. 

We  refrain  from  discussing  the  proposition  as  to 
the  developed  right  of  160  inches.  There  is  evi- 
dence to  show  that  a  large  swamp  exists  which  pro- 
dnces  the  water  which  is  the  subject  of  the  con- 
troversy here,  and  that  long  before  the  work  of 
1S&5  was  performed  there  was  a  cut  made  through 
the  si*amp  for  the  purpose  of  providing  an  easy 
flow  for  the  water.  This,  in  a  measure,  was  ob- 
structed, and  the  work  of  1895  and  1S96  was  di- 
rected to  deepening  that  cut  and  removing  those 
obesructions.  Measurements  were  made  before  thi>' 
work  was  commenced,  and  a  short  time  after  it^^- 
completion,  and  the  difference  in  the  flow  was 
shown.  The  gentleman  who  made  the  measurement 
could  not  sav  wether  this  was  due  to  the  fact  that 
the  increase*!  output  was  developed  water,  or 
whether  it  was  due  to  the  rains  which  had  fallen 
a  short  time  before.  In  a  matter  of  this  kind,  be- 
fore a  right  of  this  character  i?*  given,  the  pr<x»f 
should  tie  clear  and  convincing  that  through  the 
work  done  the  water  was  developed.  In  this  in- 
stance the  proof  is  not  of  such  a  character  as  to 
warrant  a  finding  that  anv  water  whatsoever  was 
developed,  and  none  should  hit  given. 

Having  in  mind  the  evidence,  we  will  respectfully 
call  the  court's  attention  to  the  legal  principle* 
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which  SLpply  in  the  tonmdentwn  of  the  facts  above 
.sei  forth. 

To  coBirtitiite  a  ralid  appropriation  of  water, 
tbr€e  elements  mnirt  always  exi?«t.  Firsft,  the  in- 
tent to  apply  U>  scMne  beneficial  ni»e.  eii«tin^  at  the 
time  or  ccmtemplated  in  the  fntnre;  Se»!ond,  a  di- 
version from  the  natural  channel  by  means  of  a 
ditch,  canal  or  other  stroetnre;  and  Third,  an  appli- 
cation of  it  within  a  rea2<onable  time,  to  some  bene- 
ficial industry. 

yev.  Ditch  Co.  vs.  Bennett,  60  Am.  ?k.  Rep. 

802,  I  extended  note*  ; 
Lowe  TS.  Eiser,  25  Or.  551. 

The  first  of  the  elements  esv*ential  to  a  valid 
appropriation  of  water  is  an  intent  to  apply  to  s*>me 
beneficial  usft,  existing  at  the  time  f*r  contemplated 
in  the  fntnre.  This  intent  mast  exist  at  the  time 
of  the  diversion  of  the  water  and  must  t«e  an  intent 
that  it  shall  be  applied  to  a  beneficial  use. 

Nev.  Ditch  Co.  vs.  Bennett,  t^O  Am.  St.  Rep. 
803. 

A  man  mav  divert  more  water  than  is  necessarv 
for  domestic  and  culinary  purposes,  and  permit  the 
ex«jess  to  flow  on  down  to  his  lands,  but  if  he  has 
no  intent  icMi  of  oj^ing  such  excess  to  irrigate  the 
land  upon  which  the  excess  so  runs,  and  his  purpose 
is  not  to  raise  a  crop  or  run  machinery  or  to  mine 
or  otherwise  apply  it  to  a  useful  purp'>se,  he  has  no 
valid  right  to  such  excess  by  the  mere  fact  of  a  dif- 
fusion of  waste  water  upon    the   grounds,    even 
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though  they  be  susceptible  of  cultivation.  The  in- 
tention of  the  claimant  is,  therefore,  the  most  im- 
portant factor  in  determining  the  validity  of  an 
appropriation.  When  that  is  ascertained,  limita- 
tion of  the  quantity  of  water  necessary  to  effectu- 
ate his  intent  can  be  applied  according  to  the  acts 
of  diligence  and  needs  of  the  appropriator. 
Power  vs.  Switzer,  21  Mont.  530-531. 

One  of  the  rules  in  the  system  of  the  law  of  water 
rights  is  that  no  one  man  can,  by  prior  appropria- 
tion, obtain  exclusive  control  of  an  entire  system 
unless  his  appropriation  is  made  for  some  bene- 
ficial purpose  presently  existing  or  contemplated. 
He  is  restricted  in  the  amount  that  he  can  appro- 
priate and  the  quantity  needed  for  such  beneficial 
purposes.  The  court  then  quotes  its  language  in 
the  Power-Switzer  case,  supra,  as  to  the  intention 
of  the  claimant. 

Toohey  vs.  Campbell,  24  Mont.  17. 

These  cases,  in  the  particular  referred  to,  are 
approvingly  considered  in  the  case  of 

Miles  vs.  Butte  Electric  Co.,  32  Mont.  67. 

See  also 

Am.  &  Eng.  Ency.  of  Law,  2nd  Ed.,  Vol.  18, 

p.  498; 
Combs  vs.  Agricultural  Ditch  Co.,  17  Colo. 

146,  31  Am.  St.  Rep.  275. 

We  have  referred  to  these  cases  because  the  evi- 
dence on  this  point  is  uncontradicted.  The  canal 
was  taken  out  for  the  purpose  of  mining  some 


ground  on  the  Missouri  pivar,  the  water  to  be  used 
for  thftt  porpoee  in  the  spring,  and  in  the  fall,  be- 
fore and  after  the  irrigation  season  commenced  and 
ended.  The  mining  (^rations  were  only  carried 
on  for  one  season,  and,  therefore,  the  only  use  to 
Avhich  the  water  was  applied,  so  far  as  this  record 
discloses,  was  the  irrigation  of  a  garden  patch  be- 
longing to  McFarlane  in  1885.  When  the  ditch 
was  constructed  by  appellants,  they  were  justified 
in  assuming,  in  the  light  of  the  intention  for  which 
the  appropriation  was  made,  that  outside  of  the  use 
for  the  irrigation  of  the  McFarlane  j>atch,  they 
would  be  entitled  to  its  use.  At  this  time  no  change 
in  the  use  had  taken  place.  It  was  long  after  this 
when,  through  some  l^lnd  of  a  re-organization,  this 
abandoned  canal  was  taken  up,  and  as  if  by  the 
touch  of  the  magician's  wand,  became  water  pro- 
ducing. 

Another  proposition  which  seems  to  be  axiomatic, 
is  that  the  prior  appropriator  cannot  increase  his 
demands  so  as  to  deprive  a  subsequent  appropriator 
of  his  rights  acquired  before  such  increased  de- 
mands and  use. 

Becker  vs.  Marble  Creek  Irrigation  Co.,  49 

Pac.  892; 
Hague  vs.  Nephi  Irrigation  Co.,  52  Pac.  765; 
Kamelli  vs.  Irish,  31  Pac.  41; 
Hargreave  vs.  Cook,  108  Cal.  80 ; 
Strickler  vs.  City  of  Colo.  Springs,  25  Am. 

St.  Rep.  248; 
Last  Chance  Mng.  Co.  vs.  Bunker  Hill  Mng. 

Co.,  49  Fed.  433. 

The  law  is  likewise  too  well  settled  to  need  cita- 


tion  of  authorities,  that  the  use  cannot  be  «i- 

larged  to  the  detriment  of  a  junior  appropriator. 

Power  vs.  Switzer,  supra; 

Union  Mng.  Co.  vs.  Dangberg,  81  Fed.  73. 

We  have,  in  the  light  of  these  plain,  well-settled 
propositions  of  law,  a  record  disclosing  a  case 
where  in  the  seventies  a  ditch  was  constructed  to 
carry  on  mining  on  the  Missouri  River,  and  on  ac- 
count of  inability  to  handle  the  gold,  because  of  its 
fineness,  the  project  was  abandoned,  the  intention 
being,  when  the  apprc^riation  was  made,  that  the 
water  would  be  used  in  such  a  manner  as  not  to  in- 
terfere with  its  use  for  irrigation  purposes,  and  so 
that  no  interference  would  occur  that  the  water 
would  be  used  only  in  the  spring  and  in  the  fall. 
That  after  being  used  in  this  way  for  one  year, 
there  was  no  further  application  of  the  water  for 
any  beneficial  purpose  except  to  irrigate  a  garden 
patch  belonging  to  McFarlane,  and  to  irrigate  a 
small  tract  of  land  belonging  to  Ross.  That  these 
were  the  conditions  existing  at  the  time  appellants 
constructed  their  ditch,  and  for  many  years  after- 
wards. These  being  the  facts  so  clearly  established, 
as  we  contend,  as  to  become  almost  conceded  facts, 
the  giving  of  the  right  embodied  in  this  finding  is 
practically  to  set  at  naught  elementary  rules  gov- 
erning the  appropriation  of  water,  and  in  legal  ef- 
fect to  confiscate  the  property  of  appellants. 


DEVELOPED  WATER. 

The  right  is  given  of  160  inches  on  account  of  de- 
vel<^>ed  water.  Willow  Swamp  canal  covers  a 
large  territory,  and,  to  borrow  from  the  language 
of  the  learned  gentleman  representing  the  respond- 
ents, it  has  existed  *from  time  immemorial,  when 
the  memory  of  man  does  not  run  to  the  contrary.'* 

This  swamp  is  practically  the  source  of  rights 
antedating  the  constructicm  of  the  canal,  amounting 
to  !iOO  Inches  of  water.    It  was  not  a  stagnant  body 
of  water,  but  had  an  outlet  aiid  furnished  to  that 
outlet  a  CMistant  supply  of  water.     In  1895-6,  when 
respondents  resurrected  the  canal,  they  deepened 
and  widened  the  cut  going  through  it,  and  remov&d 
some  obstructions,  the  growth  of  years,  and  this  is 
the  basis  of  the  developed  water  claimed.     Mr.  Ma- 
comber  made  measurements  in  1895  of  the  water 
flowing  from  the  s^'amp  and  found  that  there  were 
324  Inches,  and  again  made  a  measurment  in  1896, 
some  little  time  after  the  cut  was  made,  and  at  this 
time  he  measured  513  inches.    He  says  that  the  out- 
put of  this  swamp  would  be  materially  affected  by 
rains,  and  that  he  could  not  tell  whether  the  dif- 
ference was  due  to  work  done  or  was  due  to  rains. 
The  testimony  of  Mr.  Ross  is  to  the  effect  that  a  cut 
was  run  through  this  swamp  in  '79  or  '80,  and  in 
his  judgment  the  output  was  doubled,  but  Mr.  Ross' 
testimony  is  rather  indefinite  and  from  its  perusal 
verv  little  satisfaction  can  be  obtained.    This  is 
due,  not  to  any  purpose  to  mislead,  but  rather  be- 
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cause  of  age  and  infirmity.  The  only  other  evi- 
dence on  this  point  is  the  testimony  of  Massa,  who 
says  that  the  water  of  the  swamp  was  increased  by 
about  one-half  on  account  of  the  work  done.  There 
is  evidence  to  the  contrary  that  the  work  done  did 
not  increase  the  output  at  all. 

We  appreciate  that  if  the  evidence  is  conflicting, 
this  court  will  not  interfere,  as  least  not  unless  the 
evidence  preponderates  against  the  finding. 

Our  contention  is  that  there  is  no  evidence  worthy 
of  serious  consideration  to  warrant  the  finding  in 
favor  of  develoi)ed  water.  The  court  will  take  ju- 
dicial notice  of  the  fact,  we  presume,  that  in  a 
swamp  as  large  as  this  is,  the  removal  of  obstruc- 
tions in  a  cut  where  water  is  impounded,  will  for 
a  time  occasion  an  increased  overflow,  but  this  not 
developed  water. 

In  this  case,  it  seems  to  us  that  to  sustain  this 
claim  there  should  be  some  evidence  that  this  in- 
creased outflow  continued  for  a  sufficient  length  of 
time  to  warrant  the  conclusion  that  it  had  the  ele- 
ment of  permanency  to  it. 

This  question  of  developed  water  was  under  con- 
sideration by  this  court  in  the  case  of 

Beaverhead  Canal  Co.  vs.  Dillon  Co.,  et  al., 
34  Mont.  140, 

and  the  doctrine  there  announced  seems  to  be  as 
follows : 

If  by  one's  exertions,  the  available  supply  of  water 
in  a  stream  is  increased,  he  has  a  right  to  appropri- 


ate  and  118&  it  to  Uie  eaetent  of  the  incitasa  This 
rule  doeB-  sot  appfy  to  the  mere  removal  of  obstruc- 
tioiijs  &r  baeteiiing  the  flcHv;  so  that  the  actual 
amount  of  water  which  passes  alcHig  the  stream  is 
not  increased,  but  only  to  eases  m  which  a  supply 
of  water  is  added  to  the  stream  which  would  other- 
wise not  haye  flowed  there. 

But  in  this  case,  we  submit  that  under  the  plead- 
ings there  was  no  authority  for  a  finding  in  favor 
of  developed  water.  A  party  is  bound  to  recover, 
if  at  all,  upon  the  causes  of  action  alleged,  and  not 
upon  some  seimrate  and  distinct  cause  of  action 
Avhich  may  be  disclosed  by  the  evidence. 

Boothe  vs.  Farmer's  Nat'l  Bank,  83  Pac.  785. 

And  a  finding  of  fact  outside  the  issues  made  by  the 
pleadings  is  a  mere  nullity  and  will  not  sustain  the 
judgment. 

Boothe  case,  supra; 

Male  vs.  Shaut,  69  Pac.  137; 

Gamache  vs.  South  School  Dist,  65  Pac.  301; 

Ency.  PI.  &  Pr.  Vol.  8,  p.  944; 

Harris  vs.  Lloyd,  11  Mont.  390. 

The  pleadings  in  a  case  must  evolve  an  issue  of 
law  or  fact  before  a  judgment  can  be  rendered,  and 
a  judgment  rendered  without  such  issue  is  void. 

Black  on  Judgments,  Sec.  184; 
Ency.  PI.  &  Pr.,  Vol.  11,  p.  864. 

We  submit  that  on  the  record  presented  the  find- 
ing as  made  should  be  set  aside  and  that  upon  con- 
sidet.i  Ion  of  the  evidence  the  respondents  should 


not  be  given  a  right  antedating  appellants*  of  to  ex- 
ceed twenty-five  inches,  and  it  should  be  adjudged 
that  no  right  was  initiated  on  account  of  the  de- 
velopment of  water. 

Bospectfully  submitted, 

C.  B.  NOLAN, 
Counsel  for  AppellantSL 
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WILLIAMS. 
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STATEMENT  OF  CASE. 

This  is  an  appeal  by  James  Kitto  and  David  F. 
Williams  and  presents  for  consideration  a  ques- 
tion of  law  and  a  question  of  fact. 

The  question  of  law  involves  the  refusal  of  the 
court  to  make  a  finding  as  to  whether  or  not  tiie 
appellants  acquired  title  to  the  awarded  water  by 
adverse  user,  and  the  question  of  fact  involves  the 


consideration  of  the  evidence  as  to  whether  op  not 
a  finding  to  this  effect,  as  to  the  quantity  of  water 
given  them  by  the  decree  should  not  be  made  by 
this  court. 

While  on  the  evidence  complaint  might  justifi- 
ably be  made  that  the  quantity  awarded  to  the  ap- 
pellant David  F.  Williams  should  be  in  excess  of 
the  amount  decreed,  the  evidence  as  to  the  capacity 
of  the  ditch  taking  the  water  to  his  land  is  con- 
flicting, and  while  we  contend  that  the  preponder- 
ance of  the  evidence  would  authorize  a  quantity  in 
excess  of  that  given,  we  do  not  feel  disposed  to  raise 
that  question. 


The  action  is  what  is  known  as  a  water  right  suit. 
Williams  in  his  cross-CMnplaint  alleged : 

"That  he,  in  his  own  right,  and  aside  from 
any  rights  in  and  to  the  waters  of  said  Creek 
accruing  to  him  in  his  representative  capacity 
as  joint  executor  of  the  estate  of  David  T.  Wil- 
liams deceased,  and  as  heir-at-law  of  said  es 
tate  as  hereinafter  set  forth,  is  now  the  owner, 
and  at  all  the  times  hereinafter  mentioned 
through  his  grantors  and  predecessors  in  in- 
terest was  the  owner,  in  possession  and  en- 
titled to  the  possession  of  the  following  de- 
scribed premises,  situate  in  Broadwater 
County,  Montana,  and  particularly  described 
as  follows,  to- wit:  Section  10,  Lots  1  and  2, 
S.  1/2  of  the  N.  E.  1^,  and  the  S.  E.  14  of  sec- 
tion 4,  township  4  north,  range  1  east,  contain- 
ing in  all  about  one  thousand  cfcres. 

"That  for  mining  and  agricultural  purposes 
the  grantors  and  predecessors  of  defendant  in 
and  to  the  water  rights  herein  asserted,  con- 
structed ditches  tapping  the  main  channel  of 
Crow  Creek  about  two  miles  above  the  point 
of  bifurcation  above  referred  to,  and  appropri- 
ated   through    the    ditches   thus    constructed 
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about  twenty-eight  hundred  inches  of  the 
waters  of  Crow  Creek. 

"That  the  ditches  thus  referred  to  were  con- 
structed at  the  times  and  conveyed  the  quan- 
tities of  water  herein  set  forth. 

"Ditch  number  1,  known  as  the  Bader  ditch 
was  constructed  on  May  15th,  1866,  and  di- 
verted one  hundred  inches  of  water. 

"Ditch  number  2  was  constructed  July  16th, 
1867,  and  diverted  six  hundred  inches  of  water. 

"Ditch  number  3  was  constructed  August 
23rd,  1867,  and  diverted  eight  hundred  inches 
of  water. 

"Ditch  number  4  was  constructed  September 
5th,  1867,  and  diverted  two  hundred  inches  of 
water. 

"Ditch  number  5  was  constructed  October 
7th,  1867,  and  diverted  one  thousand  inches  of 
water. 

"That  these  ditches  so  constructed  had  a 
separate  and  independent  existence,  and  the 
water  so  diverted  to  the  extent  of  the  quantity 
named  was  used  for  mining  purposes  upon  the 
placer  ground  contiguous  to  the  channel  of 
Crow  Creek. 

"This  defendant  further  avers  that  when 
said  water  was  appropriated  it  was  the  inten- 
tion of  the  appropriators  to  use  said  water  for 
agricultural  purposes  and  for  the  irrigation  of 
land  and  in  the  execution  of  that  intention  to 
permanently  deprive  Crow  Creek  of  the  quan- 
tity of  water  named  and  in  the  furtherance  of 
that  purpose  after  subjecting  the  water  to  min- 
ing uses  and  before  the  same  returned  to  the 
channel  of  Crow  Creek  about  twelve  hundred 
inches  of  said  water  was  taken  to  and  upon 
the  premises  of  defendant  heretofore  described 
for  the  irrigation  of  them  and  said  quantity 
has  been  used  upon  said  premises  continuously 
ever  since. 

"That  of  the  remaining  quantity  of  water  so 
diverted  the  same  was  allowed  to  return  to 
the  South  Fork  of  Crow  Creek  after  being 
used  for  mining  purposes  as  aforesaid  and  be- 
came subject   to  appropriation  and  use  by 
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Others  than  the  defendant  and  his  predecessws 
in  interest. 

"This  defendant  further  avers  that  ever 
since  the  date  of  the  appropriation  of  said 
waters,  he  and  his  grantors  and  predecessors 
in  interest  have  had  the  continuous,  exclusive, 
uninterrupted,  peaceable,  notorious  and  ad- 
verse enjoyment  and  possession  of  twelve  hun- 
dred inches  of  the  waters  of  Crow  Creek  so 
oppropriated,  diverted  and  used  on  said  prem- 
ises as  aforesaid  as  against  the  plaintiffs  and 
his  co-defendants  and  all  others,  with  the 
knowledge  of  all  and  under  a  claim  of  right." 

Transcript,  pages  60-62. 

^^""^Hto  in  his  cross-complaint  alleged: 

"That  he  is  now  the  owner  in  the  i)ossession 
of  and  entitled  to  the  possession  of  the  S.  E.  l^ 
of  section  2,  township  4  north,  range  1  east, 
Broadwater  County,  Montana,  and  through  his 
grantors  and  predecessors  in  interest  has  been 
such  owner  and  so  in  the  possession  of  said 
tract  of  land  continuously  ever  since  the  15th 
day  of  May,  1866. 

"That  for  mining  and  agricultural  purposes 
the  grantors  and  predecessors  in  interest  of  de- 
fendant on  or  about  the  15th  day  of  May,  18G0, 
constructed  a  ditch  and  diverted  about  200 
inches  of  the  waters  of  Crow  Creek  through  the 
ditch  so  constructed  and  after  the  use  of  said 
quantity  of  water  for  mining  purposes  one  hun- 
dred inches  thereof  were  taken  to  and  upon  the 
said  premises  above  described  and  said  quan- 
tity has  been  used  upon  said  premises  ever 
since  for  the  proper  irrigation  of  them. 

"This  defendant  further  avers  that  ever 
since  the  date  of  the  appropriation  of  said 
waters,  he  and  his  grantors  and  predecessors 
in  interest  have  had  the  continuous,  exclusive, 
uninterrupted,  peaceable,  notorious  and  ad- 
verse enjoyment  and  i)ossession  of  one  hundred 
inches  of  the  waters  of  Crow  Creek  so  appro- 
priated, diverted  and  used  on  said  premises 
as  aforesaid  as  against  the  plaintiffs  and  his 
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co-defendants  and  all  others,  with  the  knowl- 
edge of  all  and  under  a  claim  of  right" 

Transcript,  pages  68-69. 

x^o  dispense  with  the  necessity  of  filing  replies 

and  corss-complaints  a  stipulation  was  entered  into 

as  follows : 

"It  is  also  further  agreed  that  all  of  the 
affirmative  allegations  of  answers  filed  are 
deemed  denied  by  all  the  parties  without  filing 
pleadings  so  denying  the  same;  the  full  mean- 
ing of  the  pleadings  shall  be  deemed  contro- 
verted by  all  parties  without  the  necessity  of 
replies  or  whatever  pleading  an  answer  to  an 
answer  would  be." 


Transcript,  page  233. 

^  The  case  was  tried  to  the  court  without  a  jury. 

Transcript,  page  231. 

/'Findings  as  to  the  rights  in  question  were  made 

as  follows: 

XXXVIII. 

"That  the  defendant  James  Kitto  by  and 
through  his  predecessors  in  interest,  on  the  1st 
day  of  May,  1881,  by  means  of  a  ditch  known 
as  the  original  Quinn  ditch  diverted  and  appro- 
priated one  hundred  and  fifty  (150)  inches  of 
the  waters  of  Crow  Creek  and  conveyed  same 
to  and  upon  the  land  now  owned  by  him. 

XXXIX. 

"That  the  defendant  David  F.  Williams,  by 
and  through  his  grantors  and  predecessors  in 
interest,  on  the  1st  day  of  May,  1884,  by  means 
of  a  ditch  known  as  the  Dave  Williams  ditch, 
diverted  and  appropriated  five  hundred  (500) 
inches  of  the  waters  of  Crow  Creek  and  con- 
veyed same  to  and  upon  the  lands  now  owned 
by  him." 

Transcript,  page  205, 


.^^1 


and  by  decree  this  quantity  of  water  was  given. 
Transcript,  page  221. 

pon  the  submission  of  the  evidence  it  was  agreed 
as  follows : 

"Thereupon  it  was  agreed  that  briefs  and 
findings  should  be  submitted  by  the  resjiective 
parties,  and  also  orally  in  court  each  of  said 
parties  submitted  what  its  claims  were  as  to 
the  water  rights  to  be  awarded  under  the  evi- 
dence and  pursuant  to  the  agreement  had,  the 
defendants  Williams  and  Kitto  made  request 
for  findings  to  the  effect  that  the  said  Dave 
Williams  should  be  awarded  by  the  decree,  and 
that  findings  so  declaring  should  be  made  by 
the  court,  600  inches  of  the  waters  of  Crow 
Creek,  and  that  his  right  to  the  same  rested  on 
adverse  user  and  prescription  and  the  said 
Kitto  should  be  awarded  by  the  decree,  and 
that  findings  should  be  made  so  declaring,  150 
inches  of  the  waters  of  Crow  Creek,  and  that 
his  right  to  same  rested  on  adverse  user  and 
prescription,  and  a  request  was  made  by  the 
said  Williams  and  the  said  Kitto  that  findings 
should  be  made  by  the  court,  as  to  the  quan- 
tities to  which  they  were  respectively  entitled, 
and  that  they  acquired  the  right  to  same  by  ad- 
verse user  and  prescription." 

Transcript,  pages  445-446. 

y^Tentative  findings  were  made  by  the  court. 

Transcript,  page  446. 

>^nd  again  a  request  for  findings  as  to  the  rights^ 
in  question  was  submitted,  and  especially  that 
findings  should  be  made  as  to  whether  or  not  title 
to  the  water  by  adverse  user  had  not  been  acquired. 
There  was  a  refusal  to  make  a  finding  on  the  issue 
of  adverse  user,  and  this  is  the  legal  question  which 
is  presented  for  consideration  on  this  api)eal. 
Transcript,  page  449. 
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/T    A  notice  of  mteaation  to  move  for  a  new  trial  was 
served  and  filed. 

Transcript,  page  227, 
and  overruled. 
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Transcript,  page  460. 
And  from  this  order  overruling  the  motion  for  a 
new  trial,  and  from  the  judgment  and  decree,  this 
appeal  is  taken.  f 

Transcript,  page  461. 
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II.  ,] 

ERRORS  OF  LAW.  ' 

1 

1.  The  court  erred  in  not  maMng  the  finding  as  | 
to  whether  or  not  David  F.  Williams  acquired  title  '^f 
to  the  water  decreed  to  him  by  adverse  user. 

2.  The  court  in  not  making  a  finding  as  to 
whether  or  not  James  Kitto  acquired  title  to  the 
water  decreed  him  by  adverse  user. 

3.  The  court  erred  in  not  basing  the  Williams 
and  Kitto  rights  on  adverse  user. 

4.  The  court  erred  in  finding  that  David  F. 
Williams'  right  rested  upon  an  appropriation  fixed 
as  of  the  first  of  May,  1884,  rather  than  upon  ad- 
verse user. 

5.  The  court  erred  in  finding  that  the  Kitto 
right  rested  upon  an  appropriation  fixed  as  of  the 
first  day  of  May,  1884,  rather  than  upon  adverse 
user. 

6.  The  court  erred  in  not  finding  that  the 
Williams  and  Kitto  rights  rested  upon  adverse  user 
rather  upon  the  dates  of  appropriation  afi  fixed. 
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III. 

ABGUMENT. 
Failure  to  Make  Finding  on  Adverse  User. 
The  question  as  to  whether   or   not   Kitto   and 
Williams  had  acquired  title  by  adverse  user  to  the 
water  claimed  by  them  was  an  issue  of  fact  by  the 
pleadings  and  under  the  proof,  and  the  court  should 
have  made  a  finding  thereon. 
In  the  case  of 

Estill  vs.  Irvine,  10  Mont.  512, 

the  court  said: 

"It  appears  from  one  bill  of  exceptions  that 
*at  the  trial  of  said  cause,  after  the  same  had 
been  argued  by  counsel,  and  before  the  same 
was  submitted  to  the  court  for  its  decision,  the 
said  plaintiflFs,  among  other  things  submitted 
to  the  court  to  find  on  as  facts,  asked  the  court 
to  find  definitely  the  amount  of  water  that 
plaintifi's  were  entitled  to  and  o\nied,  and  drew 
up  a  finding,  and  presented  the  same  to  the 
court,  to  find  on  as  to  the  same,  and  which  re- 
quests were  as  follows:  That  plaintiffs  own, 
and  have  ever  since  prior  to  the  year  1879 
owned,  the  waters  of  said  Tin-Cup  Joe  Creek, 

to  the  extent  and  amount  of inches, 

meaured  under  a  six-inch  pressure,  and  in  the 
manner  provided  in  the  laws  of  Montana  for 
the  measnremeTit  of  water;  and  that  the  court 
failed  to  find  on  said  question  as  to  the  definite 
amount  of  water  OT^Tied  by  plaintiffs.' 

"It  is  evident  that  this  was  one  of  the  ma- 
terial issues  in  the  case,  and  we  are  unable  to 
find  a  leg?il  reason  for  its  omission  by  the 
court.  Th<»  ricrhts  of  the  parties  demaridprf 
that  this  matter  should  be  passed  upon  so  that 
the  liti 'ration  srroTinnjT  out  of  the  controver'sv 
nin'ht  be  finally  determined.  *  *  *  It  Is 
maintained  by  the  resjmndent  that  this  issue 
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is  immaterial,  inasmuch  as  the  court  has  found 
that  the  appellants  have  enjoyed  without  in- 
terruption their  right  to  the  water  in  contro- 
versy. We  concede  that  the  Supreme  Court 
of  California  has  often  asserted  the  rule  that  a 
judgment  will  not  be  reversed  through  the  fail- 
ure to  find  upon  certain  issues  which  would 
not  require  a  different  judgment.  (Johnson  v. 
Perry,  53  Cal.  351 ;  Kobarts  v.  Haley,  65  Cal. 
397 ;  People  v.  Center,  66  Cal.  551 ;  Malone  v. 
County  of  Del  Norte,  77  Cal.  217.)  These  de- 
cisions have  been  made  under  a  Code  of  Civil 
Procedure  which  does  not  embody  many  provi- 
sions relating  to  findings  of  facts  which  are 
enforced  in  this  State.  In  North  v.  Peters, 
138  U.  S.  271,  Mr.  Justice  Lamar  in  the  opin-  f 

ion  said:    'In  the  case  of  Dole  v.  Burleigh,  1  j 

Dak.  227,    on    which    counsel    for    appellant  j 

mainlv  relies,  the  trial  court  omitted  to  find  ! 

upon  a  material  issue  presented  by  the  plead-  ^ 

ings,  but  it  made  no  additional  findings.  The 
could  laid  down  and  applied  the  long  estab-  •  .s, 

lished  principle,  nowhere    controverted,  that  « 

the  findings  of  fact  by  a  court,  like  a  special  *p 

verdict,  must  decide  every  point  in  issue,  and  ^^ 

that  the  omission  to  find  any  material  fact  in  jd 

issue  is  an  error  which  invalidates  the  judg-  jj 

ment.' " 
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The  case  of 

Qjuinlan  vs.  Calvert,  31  Mont.  115, 

is  likewise  directly  in  point.  f 

The  failure  to  make  findings  on  material  issues  | 

I 
is  reversible  error.  | 

Christy  vs.  Spring  Valley  W.  W.  84  Cal.  541 ; 
McTamahan  vs;  Pike,  91  Cal.  540; 

Ball  vs.  Kehl,  95  Cal.  606 ;  | 

Duane  vs.  Neumann,  2  Pac.  274 ;  | 

Hawses  vs.  Green,  3  Pac.  496;  | 

Ross  vs.  Evans,  4  Pac.  443;  | 

Casev  vs.  Jordan,  9  Pac.  99 ; 
'  Conklin  vs.  Stone,  6  Pax*.  378; 
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Everett  vs.  Jones,  91  Pac.  360; 
Leviston  va  Ryan,  75  Cal.  293; 
Later  vs.  Haywood,  93  Pac.  374. 

It  was  the  duty  of  the  court  to  supply  omissions 

in  the  findings  when  its  attention  was  called  to 

such  omissions. 

Luse  vs.  I.  T.  R.  Co.,  6  Or.  124; 
Simmons  vs.  Richardson,  5  Hun«  177; 
Logan  vs.  Hale,  42  Cal.  646; 
Ogbum  vs.  Connor,  46  Cal.  353; 
Hayes  vs.  Wetherbee,  60  Cal.  399; 
Mitchell  vs.  Jensen,  (Utah)  81  Pac.  165. 

Where  evidence  is  introduced  on  a  material 
issue,  the  court  should  make  the  finding  thereon, 
and  until  such  finding  is  made  judgment  may  not 
be  properly  rendered. 

Dieterle  vs.  BeMn,  77  Pac.  664, 143  Cal.  683. 


Adverse  User. 
The  evidence  uncontradictedly  shows  that  in 
1867  three  mining  ditches  were  constructed  to  take 
water  to  placer  mining  ground,  which  was  extens- 
ively worked  at  the  time  named.  These  ditches 
were  known  as  the  Rader  ditch,  the  Quinn  and 
Howe  ditch,  and  the  Peyton  ditch.  They  tapped 
Crow  Creek  at  a  point  above  where  water  was 
diverted  bfy  the  other  ditches.  Priority  as  to  time 
of  appropriation  was  claimed  for  these  ditches,  ex- 
cept as  to  two  water  rights,  known  as  the  McKay 
right  and  the  Hossfeld  right,  which  were  agricul- 
tural rights.      These  latter  rights  had  precedence 
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over  the  three  mining  rights,  and  their  precedence 
was  recognized  by  the  owners  of  the  mining  rights. 
The  water  appropriated  through  the  mining  ditches 
was  taken  to  mining  ground  near  Radersburg,  and 
after  being  used  for  mining  purposes  it  found  its 
way  back  to  the  channel  of  Crow  Creek,  or  to  a 
branch  thereof,  and  was  used  for  agricultural  pur- 
poses below  the  point  where  it  returned  to  the 
creek.  The  three  ditches  in  question  carried  a 
quantity  of  water  far  in  excess  of  the  amounts 
awarded  to  Williams  and  Kitto,  so  that  it  would 
serve  no  useful  purpose  to  discuss  the  eiddence  as 
to  the  carrying  capacity  of  the  ditches,  for  the  low- 
est estimate  would  place  the  amount  largely  in  ex- 
cess of  650  inches.  The  evidence  likewise  uncon- 
tradictedly  shows  that  during  each  year  during  the 
low  water  season,  all  of  the  water  flowing  in  the 
channel  of  the  creek  was  diverted  through  these  5 

ditches,  except  the  quantity  necessary  to  supply  " 

the  McKay  and  Hossfeld  rights,  and  so  as  to  mini-  i 

mize  loss  through  seepage  in  the  case  of  the  Hoss-  • 

feld  right,  the  water  supplying  that  right  was  fur- 
nished from  the  mining  ditches  after  it  had  been 

diverted. 

It  Is  needless  to  refer  to  any  particular  testimony  | 

in  this  record  to  establish  the  foregoing  facts. 
There  is  no  conflict  in  the  testimony  as  to  the  mat- 
ters above  set  forth. 

In  1880  the  ownership  of  the  three  ditches  was 
in  Mr.  Quinn,  and  all  of  the  water  of  the  creek, 
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during  the  low  stage,  was  taken  thiou^  those 
ditches^  and  taken  from  Crow  Creek  at  a  point 
above  the  heads  of  the  other  ditches  through  which 
rights  are  claimed.  The  water  after  being  used 
fop  mining  purposes  was  dumped  into  a  gulch 
known  as  Keating  gulch,  and,  as  already  stated, 
returned  to  Crow  Creek,  or  to  the  branch  thereof 
known  as  Muddy  Creek.  In  1879  or  1880  Mr. 
Qninn  made  a  filing  on  a  homestead,  now  the  Kitto 
place,  and  for  the  purpose  of  getting  water  on  it, 
in  18S0  or  1881,  the  time  is  not  material,  he  con- 
tracted a  ditch  from  Keating  gulch  to  the  home- 
stead and  placed  in  Keating  gulch  a  dam,  which 
interrupted  this  water  after  being  used  for  mining 
purposes,  and  through  this  ditch  took  this  mining 
water  to  his  place  for  the  irrigation  of  the  160 
acre  tract  covered  by  his  homestead. 

In  1881  or  1882  Mr.  Quinn  made  a  filing  on  Sec- 
tion 10  as  a  desert  entry,  containing  640  acres,  and 
soon  thereafter  additional  land  was  secured  or  used 
by  him.  In  1883  or  1884  another  dam  was  con- 
structed by  him  in  Keating  Gulch,  which  inter- 
cepted all  of  the  waters  carried  through  the  mining 
ditches,  and  at  this  time  a  large  ditch  was  con- 
structed to  take  water  from  Keating  gulch  to  his 
additional  landed  poewessions.  There  is  some  con- 
flict in  the  testimony  as  to  the  carrying  capacity 
of  this  ditch,  but  as  to  the  other  facts  they  stand 
as  conceded  facts  under  the  proof. 
jfAfter  1884,  during  the  low  stage  of  the  water 


each  and  every  year  all  of  the  water  flowing  in  the  ( 
channel  of  Crow  Creek  was  diverted  through  the  1 
mining  ditches,  except  water  sufficient  to  supply  | 
the  McKay  right  and  the  Hossfeld  rights  and  after  | 
being  used  for  mining  purposes  was  dumped  into  1 
Keating  gulch,  was  there  intercepted  by  the  dam,  [ 
and  was  taken  to  the  premises  of  Quinn.  The  \ 
Jubilee  Placer  Mining  Company  was  Quinn's  sue-  \ 
cessor,  and  the  same  disposition  was  made  of  the  j 
water.      In  truth  it  may  be  said,  on  this  record  \ 

there  is  no  serious  controversy  upon  this  point,  as  \ 

t 

seemingly  upon  the  trial  the  efforts  of  the  opposi-  j 
tion  were  concentered  on  reduciug  as  much  as  pos- ;: 
sible  the  size  and  capacity  of  the  ditches  taking  the  I 
water  from  Keating  gulch.  f 

The  facts  herein  set  forth  are  established  by  the  1  ^ 

* 

testimony  of  J.  C.  Stewart,  (Tr.  p.  245),  James  I  • 

Wood,  (Tr.  p.  269),  Chase  Worden,  (Tr.  p.  284),  |  } 

Henry  Raymond  (Tr.  p.  299),  Henry  Pickell  (Tr.  f  * 

p.  301),  Frederick  Temple  (Tr.  p.  304),  A.  T.  Duff  j  | 

(Tr.  p.  322),  James  Williams  (Tr.  p.  330),  Henry  /  t 

Nicholson  (Tr.  p.  346),  Julius  Hargrove  (Tr.  p.  |  * 

358),  and  David  Williams  (Tr.  p.  370.)  J 

Soon  after  the  second  ditch  leading  from  Keating  \ 
gulch  to  the  Quinn  premises  had  been  constructed,  j 
those  who  theretofore  had  been  taking  water  from  \ 
Muddy  Creek  sought  to  enjoin  Quinn  from  taking    |  I 

the  water,  but  Quinn  succeeded  in  this  litigation,    /  . 

after  which  he  was  relieved  from  further  molesta 
tion  or  interference.      We  have  then  by  this  record. 
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fts  we  €laiiii,  the  fact  established  without  contra- 
diction that  after  1884,  during  the  low  stagp  of 
water,  ea<jh  and  eyery  year,  all  of  the  water  taken 
from  the  channel  of  Crow  Creek,  before  the  head* 
of  any  of  the  ditches  of  the  other  litigants  were 
reached,  and  after  being  used  for  mining  purposes 
taken  to  the  premises  of  Williams  and  Kitto,  and 
there  used  for  agricultural  purposes.  The  rights 
of  others  were  in  no  manner  recognized  except  the 
two  rights  referred  to,  and  this  was  the  situation 
down  to  the  time  when  the  case  was  tried. 

An  inspection  of  the  evidence  will  show  that 
these  facts  were  not  disputed  by  the  opposition. 
Indeed,  as  already  stated,  the  principal  aim  and 
purpose  was  to  reduce  the  appropriation  to  as  low 
a  quantity  as  possible,  yet  with  the  evidence  in 
this  shape  a  claim  of  title  by  advert  user  was 
ignored,  and  a  right  was  given  by  appropriation  as 
of  the  dates  when  the  ditches  were  constructed 
fjpom  Keating  gulch  to  the  Quinn  premises.  We 
respectfully  submit  that  these  rights  should  take 
precedence  of  all  others  except  the  McKay  and 
Hos.i»feld  rights. 

The  evidence  shows  that  during  all  of  this 
period,  from  1884  on,  there  was  need  at  all  seasons 
of  the  year  for  the  water  to  the  extent  of  the 
amounts  awarded  by  the  decree,  and  especially 
during  the  low  water  season  when  all  water  flow- 
ing in  the  channel  of  the  creek  was  diverted  by  the 
mining  ditches  in  question. 
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we  submit  that  if  ever  a  case  of  adverse  u«er  of 
,.ater  was  -tablished  in  a  court  of  justice,  tlu«  « 
iTand  that  title  b.  prescription  U>  tbe  water 
awanled  is  clearly  made  out. 
Quinn  and  those  who  immediately  succeeded  hm 

„n«w  entertained  the  idea 
„„aoubtedly,  yet  :'7-;f^'2*^„,,,„,  p„r- 
a.t  the  appropriation  of  wa^  ^^^ 

^.s>nl86T^vethema„  — -^ 

..      ««+  nnlv  for  mining  purposes,  uu 
water,  not  only  loi 

.„.Wpur^..eventho^^o>t^^^^^^ 

^^^^^''^T::;^^"^™  to  the  Chan. 
i„„  purposes,  was  peno  ^^  ^^^  ^^^ 

"^'"'*'MnfrorLtin.^lehinl881..a 

..a,r  -  J^-  ;         ^  ^,e  it  as  against  thc^e 
1884  they  had  the  ng  ^^  ^^^     ^^^ 

acted  upon  that  beliel  ^  ^^  ^^.^  ^^^^  ^^^ 

*^'^**:rtrse"ft- water,  under  the  ci. 

"""^    es  r   er    twenty    years  in    this  way, 
»  cumstances,  for  ov  prescription, 

clearly  gave  them  the  nght  «  ^  ^  P     ^  ^^^^.  ^ 

«The  acts  by  which  it  «  ^  S       ^^  t„  oper- 
the  prescriptive.ngW  must„W  ^^^  ^^^^ 

*:  ^s  an  i»^'r.  nJ^riptive  right    s  a^ 

serted  and  ^ui  8' 
favor." 

Long  on  I^^^*^^^'  gi'^Mont  577. 


tojAd  have  maintained  an  action  against  appel- 
lants' predecessors  for  depriving  them  of  water  sub- 
sequent to  1881  and  1884,  down  to  the  time  when 
their  right  to  it  for  agricultural  purposes  ripened 
into  a  title  by  prescription. 

Title  by  prescription  is  clearly  made  out  The 
Oalifomla  statute  is  five  years.  It  was  applied  in 
a  late  case. 

Hubbs  vs.  Pioneer  Water  Co.,  83  Pac.  253. 

The  essential  facts  and  the  ruling  are  thus  ex- 
pressed in  the  syllabus: 

"Where  for  nine  years  an  appropriator  of 
water  continuously  diverted  a  certain  amount 
of  water,  which  deprived  an  appropriator  lower 
on  the  stream  of  the  full  quantity  appropri- 
ated by  him  and  the  ditch  of  the  former  was 
maintained  continuously  and  untinerruptedly 
under  a  claim  of  right,  and  during  that  time 
the  diversion  was  not  disturbed  by  the  lower 
appropriator,  the  upper  appropriator  acquired 
a  prescriptive  title  to  the  use  of  such  amount 
of  water.*' 


From  the  body  of  the  opinion  we  make  this  quo- 
tation : 

"Necessarily  the  use  of  this  water  has  been 
adverse  to  the  right  asserted  by  plaintiff  and 
its  predecessors,  and  actionable  at  all  times 
when  such  use  deprived  them  of  the  full  quan- 
tity by  them  appropriated,  and  this,  accord- 
ing to  the  findings,  has  happened  every  year 
between  August  and  November,  when  de- 
fendant was  diverting  25  feet  per  second 
through  the  Pioneer  ditch,  and  no  water 
flowed  to  the  point  of  plaintifFs  diversion. 
The  authorities  which  support  this  view  are 
numerous  and  uniform.      We  cite  the  follow- 
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ing;  Coonradt  v.  Hill,  79  CaL  587,  21  Pac. 
1099;  Smith  v.  Hawkins,  110  Cal.  122,  42  Pac 
453;  Gallaher  v.  Montecito,  V.  W.  Co.,  101 
Cal.  242,  35  Pac.  770;  Spargur  v.  Heard,  90 
Cal.  222 ;  27  Pac.  198 ;  Heilbron  v.  Last  Chance 
Co.,  75  Cal.  117,  17  Pac.  65 ;  Alhambra  Co.  v. 
Richardson,  72  Cal.  598,  14  Pac.  379." 

Another  late  case  from  the  same  court  is  par- 
ticularly applicable  because  there,  as  here,  the 
upper  appropriator  took  all.  the  water  of  the 
stream.      The  syllabus  says : 

*'2.  Where  the  upper  riparian  owner  has 
lawfully  used  all  the  water  of  a  stream  during 
certain  seasons  of  each  year  for  more  than  five 
years,  he  cannot  be  restrained  from  continuing 
such  US&" 

The  language  of  the  opinion  on  the  point  is  as 

follows : 

"The  evidence  shows  that  during  the  irri- 
gation seasons  or  periods  the  defendant  had 
been  accustomed  to  take  and  use  all  the  water 
flowing  down  to  his  reservoir  in  the  stream, 
and  that  he  had  been  doing  this  for  a  period 
of  upwards  of  five  years.  Of  course,  he  is  en- 
titled to  continue  this  use." 

Gutierrez  et  al.  vs.  Wege,  79  Pac.  449-451. 

This  court,  in 

Talbott  vs.  Butte  City  Water  Co.,  29  Mont. 
17-27, 

quoted  the  following  expression  from  the  Supreme 
Court  of  California: 

"  *When  there  is  sufficient  water  in  the 
river  to  supply  all  parties,  there  can  be  no  such 
thing  as  adverse  use  of  the  water  to  start  the 
statute  of  limitation  running.  Each  is  en- 
titled to  the  use  of  the  water,  and  it  is  only 
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ichen  the  water  becomes  so  scarce  that  all  of 
the  parties  cannot  he  supplied,  that  there  is  an 
adTerse  use.' " 

See  likewise 

Norman  vs.  Corbly,  32  Mont.  195. 

In  view  of  the  undisputed  testimony  that  appel- 
lants' predecessors  took  all  the  water  in  the  stream 
during  its  low  state,  and  at  a  time  when  the  water 
was  needed  by  respondents,  there  is  no  element  of 
adverse  user  that  is  not  met  by  the  proof. 

As  it  is  found,  in  accordance  with  the  proofs, 
that  the  land  requires  irrigation  in  order  to  grow 
crops  and  it  is  not  open  to  dispute  that  appellants^ 
predecessors  took  all  the  water  in  the  stream,  claim- 
ing the  right  to  do  so,  whenever  there  was  in  it 
more  than  enough  to  fill  the  mining  ditches,  a  con- 
dition existing  each  year  after  July  15th,  it  neces- 
sarily follows  that  the  respondents  were  deprived 
of  the  use  of  the  water  when  they  needed  it. 

It  appears,  accordingly,  that  there  must  have 
been  a  substantial  interference  with  their  rights. 
But  in  view  of  the  testimony  of  the  taking  of  the 
waters  by  appellants  and  their  predecessors  the 
burden  is  on  the  resi)ondents  to  show,  if  they  so 
claim,  that  notwithstanding  the  taking,  there  was 
still  sufficient  for  their  use.  It  was  so  held  in  a 
recent  case  by  the  Supreme  Court  of  Or^on  in 

Gardner  vs.  Wright,  91  Pac.  286. 
Touching  this  point  the  court  said : 

"The  adverse  possession   urged  and  estab- 
lished as  a  defense  may  be  defeated  by  showing 
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that  such  use  was  interrupted  within  the  stat- 
utory period,  or,  in  other  words,  that  the  use 
during  the  irrigation  seasons  for  the  statutory 
time,  under  the  conditions  named,  was  not  con- 
tinuous, or  hy  proof  that  such  use  did  not  sub- 
stantially interfere  with  plaintiffs'  rights. 
Britt  V.  Reed,  42  Or.  76,  70  Pac.  1029.  While 
an  adverse  right  cannot  grow  out  of  mere  per- 
missive enjoyment,  the  burden  of  proving  pos- 
session thus  claimed  to  have  been  held  by  such 
permission  or  subserviency  is  cast  upon  the 
party  attempting  to  defeat  such  claim.  Coven- 
ton  V.  Seufert,  23  Or.  548,  32  Pac.  508; 
Rowland  v.  Williams,  23  Or.  515,  32  Pac.  402; 
Bauers  v.  Bull,  46  Or.  60,  78  Pac.  757;  Hor- 
baeh  v.  Boyd,  64  Neb.  129,  89  N.  W.  644.  The 
same  rule  would  necessarily  apply  to  any  other 
assertion  made  for  the  purpose  of  defeating  the 
running  of  the  statute,  and  it  accordingly  fol- 
lows, after  the  showing  made  by  defendant, 
that,  in  order  to  defeat  his  claim  of  adverse 
possession,  the  onus  was  upon  plaintiffs  to 
establish  that  the  use  by  Estes  was  not  con- 
tinuous for  the  statutory  period,  as  well  as  to 
establish,  if  reliance  is  had  thereon,  that  the 
use  hy  defendant  and  his  grantor  was  not  such 
us  to  constitute  a  suhstantial  intereference  with 
their  rights.  So  far  as  appears  in  the  record, 
the  i>laintiffs  and  their  predecessors  in  in- 
terest at  all  times,  since  the  open  manifesta- 
tion by  Estes  of  his  claim  in  1872  to  the  waters 
of  Washington  creek,  actually  needed  all  the 
water  of  this  stream  for  domestic  and  irriga- 
tion purposes.  Its  use,  therefore,  by  defend- 
ant and  his  grantor  under  such  conditions  con- 
stituted an  invasion  of  the  rights  claimed  by 
plaintiffs  and  their  predecessors.  It  being  in- 
citmhcnt  upon  the  plaintiffs  to  show  that  the 
use  of  the  trater  on  the  Estes  farm  did  not  sub- 
stantiaUy  interfere  with  their  rights,  and  there 
being  no  evidence  in  the  record  to  that  effect, 
hut,  on  the  contrary,  it  appearing  that  the  use 
of  the  imter  teas  necessary  and  that  they  were 
deprived  of  its  benefit  by  the  Estes  place  for 
more  than  the  10  year  period,  the  claim  of  ad- 
verse possession  is  clearly  established." 
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The  principal  of  this  decisicm  was  also  declared 

bj  the  Supreme  Court  of  California  in  a  recent  case, 

Guernsey  vs.  Antelope  Creek  Co.,  92  Pac. 
326. 

We  respectfully  submit  that  a  finding  should  be 
made  that  the  rights  in  question  have  been  ac- 
quired by  adyerse  user,  and  in  point  of  time  should 
antedate  the  other  rights  mentioned  in  the  decree,, 
except  the  McKay  right  and  the  Hossfeld  right. 
Bespectfully  submitted, 

C.  B.  NOLAN, 
Counsel  for  Appellants^ 


3"n  tbe  Supreme  Court 

OF   THE 

STATE  OF  MONTANA. 


JOSEPH  E.  SMITH  and 

THE  RIVERSIDE   LAND  AND  LIVE- 
STOCK COMPANY, 

Plaintiffs  and  Respondents,^ 
VS. 

A.  T.  DUFF  ET  AL, 

Defendants  and  Respondents, 

JAMES  KITTOand  DAVID  F.  WILLIAMS, 
Defendants  and  Appellants. 


BRIEF  OF  RESPONDENTS. 


Motions  to  dismiss  have  heretofore  been 
made,  the  consideration  of  which  has  been  by  the 
court  postponed  until  the  final  submission  of  the 
cause. 

As  the  propositions  advanced  are  canvass- 
ed in  briefs  filed  with  the  motions,  discussion  of 
that  subject  is  in  this  brief  dispensed  with. 

The  court  is  respectfully  referred  to  the 
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presentation  of  the  views  of  the  respondents  in 
the  brief  submitted  with  the  motions  for  what 
they  have  to  advance  as  to  that  feature  of  the 
case. 

The  determination  of  the  question  as  to 
whether  the  appellants  should  have  any  such  re- 
lief as  they  claim  to  be  entitled  to,  necessitates 
an  examination,  should  the  court  find  that  the 
case  is  reviewable  at  all,  of  ( 1 )  the  pleadings, 
and  (2)  the  evidence  touching  adverse  user. 

I.— THE  PLEADINGS 

The  pleadings  do  not  assert  the  adverse  user 
by  the  appellants  of  the  waters  of  Crow  Creek, 
but  declare  that  they  respectively  have  had  the 
adverse  "possession  and  enjoyment'*  of  them. 

A  declaration  that  one  has  had  the  adverse 
possession  and  enjoyment  of  the  waters  of  a 
stream  affords  no  basis  for  a  claim  of  prescriptive 
right.     It  is  adverse  use  alone  that  confers  it. 

The  use  of  the  word  "possession"  in  con- 
nection with  the  water  of  a  stream  is  wholly  in- 
appropriate to  convey  any  such  idea  as  that  upon 
which  rests  a  water  right. 

The  word  "possession"  clearly  expresses 
the  condition  which  gives  rise  to  a  prescriptive 
right  to  things  corporeal.  One  acquires  title 
to  a  horse  by  having  it  in  his  (adverse)  possession 
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for  the  period  prescribed  by  the  statute.  So  he 
acquires  title  to  lands  by  having  the  possession 
of  the  same.  Indeed,  if  a  controversy  arose 
over  the  ownership  of  any  specific  water, — a 
quantity  of  Poland  water,  apollinaris  or  any 
water  in  bottles,  casks  or  other  receptacles — ^ad« 
verse  possession  of  the  same  could  be  asserted 
as  a  basis  of  a  claim  of  right  by  prescription. 

When  one  says  he  has  had  the  adverse 
possession  of  100  inches  of  the  waters  of  a 
stream,  the  language  he  uses  conveys  the  same 
idea,  except  for  the  indefiniteness  as  to  quantity 
and  difference  in  quantity,  as  would  be  conveyed 
if  he  had  said  that  he  had  the  adverse  possess- 
ion of  ten  barrels  of  the  water  of  the  stream. 

No  adverse  possession  of  any  quantity  of 
the  water  of  a  stream  gives  one  the  right  contin- 
uously to  divert  the  water  of  the  stream  to  any 
extent, — much  less  can  any  priority  of  right  of 
diversion  be  gained  by  reason  of  such  possession. 

'inasmuch  as  there  can  be  no  ownership 
of  the  corpus  of  the  water  of  a  running  stream, 
it  is  not,  and  cannot  be  made,  the  subject  of 
private  ownership." 

Long  on  Irrigation,  72. 

No  one  can  have  "possession"  of  the  waters 
of  such  a  stream.      He  may  have  the  right  to 
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take  water  from  the  flowing  stream,  but  he  can- 
not "possess**  the  water  of  it. 

The  language  of  the  pleading,  accordingly, 
that  the  appellants  have  had  the  "possession"  of 
100  or  600  inches  of  the  waters  of  Crow  Creek 
is  meaningless. 

But  if  it  could  be  conceived  that  they  had 
the  possession  of  such  in  any  sense,  still  no  right 
to  divert  would  be  acquired  unless  the  water  had 
been  put  to  some  beneficial  use. 

If  one  can  have  the  possession  of  water 
flowing  in  a  ditch — and  it  is  denied  that  one  can 
be  said  to  own  such  water — 

Bear  Lake  Irr.  Co.,  vs.  Ogden,  33  Pac. 
135, 

it  can  scarcely  be  claimed  that  the  mere  possess- 
ion of  it  in  such  manner  will  give  any  right,  how- 
ever long  continued. 

If  one,  from  caprice  or  to  gratify  his  es- 
thetic tastes,  diverts  the  water  of  a  stream  and 
carries  it  through  a  ditch,  by  or  through  his 
premises  and  elsewhere,  but  makes  no  use  of  it, 
allowing  it  to  fall  back  into  the  stream  below  or 
into  another  water  course,  he  would  have  the 
"possession"  of  the  water  to  as  full  an  extent  and 
in  as  complete  a  degree  as  would  he  who  had 
used  it  for  irrigation  or  other  beneficial  purpose. 
But    however   long    he  had  persisted  in  such 
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course,  it  is  apprehended  he  could  claim  no  right 
to  continue  the  diversion. 

Lavery  vs.  Arnold,  57  Pac.  906. 

In  other  words,  adverse  possession  gives  no 
right  to  the  waters  of  a  stream,  but  only  adverse 
user. 

The  word  "possession"  is  indeed  sometimes 
used  in  connection  with  the  acquisition  of  a  water 
right  by  prescription,  by  courts  and  text-writers, 
but  it  is  meaningless  when  used  separate  and 
apart  from  "user"  and  scarcely  less  so  when 
used  in  conjunction  with  it. 

The  works  on  irrigation  treat  of  the  ad- 
verse user  of  water  as  giving  a  right  by  prescrip- 
tion, not  the  adverse  possessbn  of  the  water. 

Long  on  Irrigation,  Chap.  VI IL,  Id.  Sec. 
88. 

The  language  of  the  author  in  the  section 
last  cited  is  that  "The  right  to  the  use  of  watei 
for  irrigation  may  be  acquired  not  only  by 
original  appropriation  or  by  grant,  but  also,  as 
against  individuals  in  whom  the  right  is  vested 
by  adverse  possession  and  use."  Whatever 
significance  may  be  attached  to  the  use  of  the 
word  "possession"  in  this  expression,  the  adverse 
use  is  an  essential  requirement  as  a  basis  for  the 
right. 
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So  in 
Cox  vs.  Clough,  1 1  Pac.  732, 
the  expression  is  used: 

"An  adverse  possession  and  user  of  water 
for  five  years  continuously  and  uninterruptedly, 
with  the  knowledge  and  to  the  injury  of  the  true 
owner  will  bar  his  right  thereto." 

The  right  to  take  water  from  a  stream  is  an 
easement, 

Section  1250,  Civil  Code, 
Smith  vs.  Denniff,  24  Mont.  20, 

and  a  prescriptive  right  to  an  easement  is  acquir- 
ed by  adverse  user  of  the  thing,  not  by  adverse 
possession  of  it. 

Roe  vs.  Howard  Co.,  166  N.  W.  587; 
Ballard  vs.  Oemmon,  31  N.  E.  635. 

Now,  there  is  no  averment  in  this  pleading 
that  the  appellants  or  either  of  them  used  the 
waters  claimed  by  them  continuously,  exclusive- 
ly, uninterruptedly,  peaceably,  notoriously  and 
adversely,  for  any  period,  but  simply  that  they 
so  had  the  "enjoyment  and  possession"  of  waters 
which  were  referred  to  in  preceding  paragraphs, 
as  having  been  diverted  and  used. 

The  pleading  is  not  bettered  by  saying  that 
the  appellants  have  had  the  "enjoyment"  of  the 
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waters.  They  might  have  had  that  in  abund- 
ance if  the  waters  never  left  the  natural  bed  of 
the  stream.  Few  people  who  have  lived  with- 
in sight  of  a  natural  stream  of  running  water 
have  not  enjoyed  it. 

Youths  enjoy  exuberantly  the  waters  of 
many  streams  for  bathing,  and  even  gray  haired 
men  accustomed  to  lave  in  the  baths  provided  by 
nature  would  find  it  a  deprivation  if  some  prosaic 
utilitarian  should  divert  the  water  of  a  stream 
and  destroy  "the  old  swimming  hole." 

The  "enjoyment"  of  the  waters  of  a  stream 
affords  no  ground  for  denying  to  one  the  right 
to  divert  for  a  useful  purpose. 

But  if  a  prescriptive  right  to  the  use  of 
water  can  be  founded  on  an  averment  of  adverse 
"possession"  of  the  waters  of  the  stream  in 
question,  the  pleadings  under  consideration  are 
bad  for  want  of  an  averment  that  such  possession 
was  either  "actual"  or  "open." 

Constructive  possession  will  not  justify  a 
claim  of  prescriptive  right  to  those  things  which 
can  be  possessed.  It  must  be  actual.  And  a 
plea  of  prescription  must  aver  that  possession 
was  "actual." 

13Ency.  of  PI.  &Pr.  286; 
Omaha  vs.  Parker,  51  N.  W.  139; 
1  Enry.  of  A.  &  E.  Law,  822. 


— 8— 

Doubtless  if  one  can  have  the  possession  of 
the  waters  of  a  stream,  he  would  acquire  a  con- 
structive possession  by  appropriation  under  the 
acknowledged  rule  that  the  possession  follows 
the  legal  title.  So  that  the  appropriator  would 
be  deemed  to  be  in  possession  whether  he  was 
actually  diverting  and  using  the  water  or  not. 
But  such  possession  would  never  ripen  into  a 
prescriptive  right. 

Practically  all  the  writers,  as  well  as  all  the 
cases,  assert  that  either  possession  or  user  must 
be  "open"  as  well  as  "notorious." 

13  Ency.  of  PI.  &  Pr.  290-291, 

This  court  said  in 

Bullerick   vs.    Hermsmeyer,   32   Mont. 
541-554: 

"We  understand  the  rule  to  be  that,  in 
order  to  acquire  a  right  by  prescription 
against  the  owner  of  real  estate,  the  holding 
must  be  open,  notorious,  exclusive  and  ad- 
verse under  a  claim  of  right  during  the  full 
statutory  period." 

The  deeds  and  lives  of  many  men  become 
notorious,  though  they  are  not  open,  and  though 
the  greatest  secrecy  may  be  exercised  concerning 
them.  And  so  one  might  furtively,  in  the  night 
time,  take  water  from  a  stream  or  ditch  and  his 
custom  to  do  so  become  quite  notorious,  and  yet 
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a  prescriptive  right  would  not  be  initiated  be- 
cause the  taking  was  not  "open/* 

"The  possession  must  not  only  be 
actual,  but  also  visible,  continuous,  notori- 
ous, distinct,  and  hostile,  and  of  such  a 
character  as  to  indicate  unmistakably  an 
assertion  of  a  claim  of  exclusive  ownership 
in  the  occupant;  Satterwhite  v.  Rosser,  67 
Tex.  166,  and  cases  cited." 

Evans  vs.  Templeton,  5  Am.  St.  Rep. 
71-73; 

Faull  vs.  Cooks,  20  Am.  St.  Rep.  836- 
841. 

"Adverse  possession  to  ripen  into  a  pre- 
scriptive title  must  be  actual,  open,  notorious, 
exclusive  and  continuous  for  the  statutory 
period." 

Wilson  vs.  Braden,  49  S.  E.  409. 

But  whatever  view  may  be  taken  of  the 
sufficiency  of  the  pleas  of  prescription  in  their 
general  aspects,  it  is  indisputable  that  they  do 
not  permit  an  investigation  of  the  questions 
which  appellants  seek  to  present  to  this  court. 

The  specifications  of  error,  designated  Er- 
rors of  Law,  present  as  Specifications  1  and  2 
that  the  court  erred  in  not  making  finding  on  ad- 
verse user  by  the  appellants.  There  was,  as 
shown,  no  pleading  upon  which  to  make  a  find- 
ing of  adverse  user.      This  contention  is  not 


-10- 

open  to  review  for  reasons  hereafter  canvassed. 
In  addition  to  what  is  there  said,  it  may  be  sug- 
gested, in  passing,  that  if  the  objection  should  be 
well  founded,  the  proper  order  would  be  that 
the  case  be  remanded  with  directions  to  the  lower 
court  to  make  findings  on  that  particular  issue; 
not  to  direct  what  finding  to  make,  but  to  make 
some  finding.  But  that  procedure  is  at  war 
with  the  spirit  of  section  6253  of  the  Revised 
Codes  of  Montana,  1907,  which  clearly  contem- 
plates a  final  disposition  of  the  cause  in  this 
court.  Since  the  passage  of  the  act  now  em- 
bodied in  that  section,  error  can  not  be  assigned 
on  the  failure  of  the  court  below  to  make  find- 
ings, since  this  court  is  required  to  hear  the  case 
practically  de  novo. 

Specification  3  says:  "The  court  erred  in 
not  basing  the  Williams  and  Kitto  rights  on  ad- 
verse user." 

If  this  is  anything  more  than  a  repetition  of 
Specifications  1  and  2,  a  complaint  that  no  find- 
ing of  adverse  user  was  made, — and  may  be  con- 
sidered as  directed  at  the  decree,  it  is  certainly 
most  indefinite  in  pointing  out  error  in  it. 

Specifications  4  and  5  say  that  the  court 
erred  in  finding  that  appellants'  rights  rested  up- 
on an  appropriation  of  May  1,  1884,  instead  of 
ugon  adverse  user. 
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lt seems  no  complaint  is  made  about  the 
finding  that  such  appropriation  was  made,  but 
the  complaint  is  of  a  finding  in  the  case  of  each 
appellant  that  the  right  rested  upon  appropria- 
tion. There  is  no  such  finding  other  than  the 
Ending  that  the  appropriation  was  made. 

Specification  6  complains  that  the  court 
erred  "in  not  finding  that  the  Williams  and  Kitto 
rights  rested  upon  adverse  user  rather  than  upon 
the  dates  of  appropriation  as  fixed." 

Even  if  complaint  could  be  heard  that  the 
court  did  not  make  a  finding,  there  was  no 
averment  in  the  pleading  that  the  rights  rested 
on  adverse  user,  except  so  far  as  that  conclusion 
might  follow  from  the  attempted  plea  of  pre- 
scription. 

What  the  appellants  really  complain  about, 
if  we  are  to  gather  it  from  the  argument  of  the 
brief  rather  than  from  the  specifications,  is  that 
the  court  erroneously  found,  impliedly,  against 
the  plea  of  prescription,  and  that  the  decree  is  er- 
roneous in  that  it  does  not  adjudicate  that  a  right 
by  prescription  was  acquired,  which  right  should 
be  adjudged  to  be  superior  and  paramount  to  the 
rights  of  all  the  other  parties  (with  certain  ex- 
ceptions referred  to  in  the  argument),  and  that 
an  injunction  be  awarded  accordingly; the  decree 
being  claimed  to  be  erroneous  in  enjoining  the 
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appellants  as  against  the  parties  adjudged  to  be 
prior  in  right. 

No  effort  is  made  in  the  specifications,  and 
only  most  indefinitely  elsewhere,  to  point  out 
wherein  the  decree  sought  to  be  reviewed  is  er- 
roneous, but  it  is  to  be  gathered  from  the  brief, 
as  a  whole,  that  relief  along  the  lines  indicated 
is  looked  for.  And  this  because,  as  it  is  as- 
serted, appellants*  predecessors  in  interest  took 
out  ditches  for  mining  purposes  in  1867,  used 
the  waters  for  such  purposes  for  many  years, 
during  all  of  which  time  the  water  flowed  back 
into  the  creek,  and  was  re-captured  by  the  re- 
spondents, who  used  it  for  agricultural  purposes, 
until  about  1880  when  the  owners  of  the  mining 
rights  conceived  they  could  carry  the  water  away 
from  their  workings  for  purposes  of  irrigation, 
which  they  did  as  to  part,  and  that  continuing 
to  do  so,  a  right  to  use  the  waters  in  the  quantity 
thus  devoted,  originated  and  ripened  by  pre- 
scription into  an  easement  so  to  do. 

But  surely  no  such  contention  is  anticipa- 
ted in  or  covered  by  the  pleadings. 

The  pleading  of  appellant  Williams  is  more 
specific  than  that  of  Kitto.  It  avers  that  the 
ditches  upon  which  he  relies  were  taken  out  for 
mining  and  agricultural  purposes, 

Transcript,  page  60, 
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that  it  was  then  the  purpose  of  the  appropriators 
to  use  the  water  appropriated  for  irrigation,  and 
that  1200  inches  of  it,  after  being  used  for  min- 
ing purposes,  were  re-captured  before  return- 
ing to  the  creek,  and  so  used. 

These  averments  are  followed  with  general 
allegations  intended  to  assert  a  prescriptive  right, 
heretofore  canvassed,  averring  that  the  appellant 
Williams  and  his  predecessors  in  interest  have 
had  the  adverse  possession  and  enjoyment  of 
1200  inches  of  the  waters  of  Crow  Creek. 

It  will  be  unnecessary  to  inquire,  at  least  at 
this  time,  how  far  the  findings,  express  or  im- 
plied, sustain  the  averments  of  the  cross-bill  or 
counter-claim  of  the  appellant  Wiliams,  other 
than  the  averment  of  the  prescriptive  right.  No 
complaint  is  made  as  to  any  findings  which  the 
court  did  make  with  reference  to  them,  either 
express  or  implied. 

It  seems  to  be  conceded  by  the  brief,  how- 
ever, as  all  the  evidence  tended  to  establish,  that 
the  ditches  upon  which  appellants  rely  were 
originally  taken  out  for  mining  purposes  solely 
and  without  any  thought  of  the  waters  being 
used  for  any  other  purpose. 

Now  it  is  submitted  that  every  averment  of 
the  paragraph  intended  to  assert  a  prescriptive 
right  would  be  fully  met  if  none  of  the  water  had 
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ever  been  used  forany  purpose  except  formining. 
If  water  to  the  full  capacity  of  the  ditches  had 
regularly  come  down  to  the  diggings  and  had 
there  been  used  and  had  been  then  allowed  to 
flow  back  into  the  creek,  the  appellant  could  still 
say  that  he  and  his  predecessors  in  interest 
**since  the  date  of  the  appropriation  of  said 
waters"  "have  had  the  continuous,  exclusive, 
uninterrupted,  peaceable,  notorious  and  adverse 
enjoyment  and  possession"  of  twelve  hundred 
inches  of  the  waters  of  Crow  Creek.  They  cer- 
tainly could  enjoy  and  possess  the  waters  as 
effectively  if  they  were  used  for  mining  purposes 
as  if  used  for  irrigation. 

If  they  were  used  for  mining  purposes,  it  is 
readily  conceivable  that  the  respondents  would 
not  be  deprived  to  any  appreciable  extent  of  the 
use  of  the  waters.  In  fact,  it  is  conceded  that 
the  use  of  these  particular  waters  for  mining 
purposes  in  no  way  interfered  with  any  use  the 
respondents  had  for  them.  If  any  of  the  res- 
pondents had  gone  above  the  points  of  diversion 
from  which  the  ditches  of  appellants'  predeces- 
sors were  supplied,  and  had  endeavored  to  turn 
the  water  into  ditches  there  originating,  the  lat- 
ter could  in  such  event,  insist  that  they  had  ac- 
quired a  prescriptive  right  to  the  water,  and  were 
entitled  to  have  it  come  down  to  them. 

A  prescriptive  right  to  water  can  be  acquir- 
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ed  for  mining  purposes  as  well  as  for  irrigation, 
and  a  right  for  mining  acquired  by  prescription 
may  or  may  not  interfere  with  the  use  of  the 
water  for  irrigation,  depending  on  whether  the 
diversion  for  agricultural  purposes  is  to  be  ac- 
complished above  or  below  the  point  at  which 
the  waters,  after  being  utilized  in  mining  opera- 
tions, are  returned  to  the  stream. 

So  one  may  acquire  the  right  to  divert  water 
for  milling  purposes — the  development  of  power 
— by  prescription; but  such  right  would  be  exer- 
cised without  any  injury  whatever  to  agricultural 
appropriators  diverting  below  the  outlet  of  the 
tail-race. 

So  when  one  says  that  he  has  had  for 
twenty  years  the  continuous,  exclusive,  unin- 
terrupted, peaceable,  notorious  and  adverse  en- 
joyment and  possession  of  the  waters  or  any 
portion  of  the  waters  of  a  stream,  he  has  not  stat- 
ed facts  which  will  entitle  him  to  divert  such 
waters  and  to  consume  them  in  the  use  to  the 
deprivation  of  lower  users. 

It  is  only  when  he  has  made  such  a  use  of 
tiiem  as  that  the  lower  appropriators  have  been 
deprived  of  their  use,  for  the  period  of  the  stat- 
ute, that  he  is  entitled  to  continue  on  the  ground 
of  prescription  to  deprive  them  of  such  use.  And 
manifestly  if  he  desires  a  decree  which  will  per- 
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mit  him  to  continue  so  to  divert  and  consume  the 
waters,  it  is  not  sufficient  for  him  to  say  that  he 
had  the  adverse  ^'enjoyment  and  possession"  or 
user  of  the  waters  for  the  statutory  period  or 
longer,  but  he  must  aver  either  that  by  reason 
of  such  "enjoyment  and  possession",  or  user, 
his  opponent  was  deprived  of  the  use,  or  he  must 
aver  such  a  use  openly,  notoriously,  continu- 
ously, exclusively  and  adversely,  of  so  much  of 
the  water  and  in  such  manner  as  resulted  neces- 
sarily in  depriving  the  other  party  of  the  use  of 
the  same. 

It  would  be  of  no  benefit  whatever  to  the 
appellants  if  the  court  had  made  a  finding  in 
strict  accordance  with  the  averments  made  by 
them  as  the  foundation  of  their  claim  of  a  pre- 
scriptive right,  as  quoted  in  the  brief  at  pages  4 
and  5.  If  there  were  a  finding  in  the  language 
of  the  pleading  it  would  not  justify  a  decree 
such  as  they  desire  should  be  entered,  because 
it  would  not  be  inconsistent  with  the  idea  that 
the  "possession  and  enjoyment"  referred  to  was 
the  use  of  the  water  for  mining,  milling  or  some 
other  purpose  which  did  not  interfere  with  res- 
pondents' ability  to  divert  and  use  the  water  be- 
low as  they  willed. 

And  no  complaint  is  made  to  this  court, 
nor  any  request  addressed  to  it,  except  in  respect 
to  a  finding  in  the  language    of  the    pretended 
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plea  of  prescription,  found  in  the  answer  and 
counter-claim  of  the  appellants. 

To  enforce  the  argument  above  addressed 
to  the  court,  it  is  referred  to  the  language  of  the 
plea  of  prescription  interposed  in  the  case  of 

Union  Mill  &Min.  Co.,  vs.  Ferris  (F.  C. 
14,371),  24  Fed.  Cas.  594-598, 

which  reads  as  follows : 

*  "That  for  more  than  five  years  prior 
to  the  commencement  of  this  suit,  he  has, 
during  the  irrigating  season  of  each  year, 
under  claim  of  right,  openly,  continuously 
and  peaceably,  and  adversely  to  the  com- 
plainant and  all  persons  whatsoever,  used  the 
waters  of  said  Carson  river  in  irrigating 
said  land,  and  the  crops  of  grass,  grain  and 
vegetables  grown  thereon,  and  for  stock  and 
domestic  purposes;  whereby  defendant  has 
acquired  the  absolute  and  exclusive  right 
to  use  a  part  of  the  water  of  said  Carson 
river  in  manner  and  for  the  purposes  afore- 
said.' 
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It  will  be  observed  that  the  plea  avers  that 
the  waters  were  used  for  irrigation  and  domestic 
purposes,  and,  in  consequence,  a  right  was  claim- 
ed to  continue  to  use  them  for  such  purposes. 

It  is  an  axiom  of  the  law  that  "the  right 
acquired  by  prescription  is  only  commensurate 
with  the  right  enjoyed." 

Boynton  vs.  Longley,  6  Pac.  437. 
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"A  right  of  prescription  is  limited  by  the 
character  and  extent  of  the  user  during  the  period 
requisite  to  acquire  the  right." 

Chessman  vs.  Hale,  31  Mont.  577-584. 

If,  accordingly,  a  party  desires  to  claim  a 
right  by  prescription  to  use  water  for  irrigation, 
he  ought  to  show  a  prescriptive  use  for  irriga- 
tion, as  was  done  in  the  Union  Mill  case,  supra, 
or  at  least  a  use  for  such  purpose  and  in  such 
manner  as  deprived  the  party  against  whom  the 
right  is  asserted  of  its  use. 

Indeed,  the  decisions  of  this  court  seem  to 
make  it  imperative  that  it  be  averred  that  by 
reason  of  the  use  by  the  party  claiming  the  pre- 
scriptive right,  of  the  water,  his  opponent  was 
deprived  of  the  water  at  a  time  when  he  had 
need  of  it. 

It  was  so  held  in  Colorado.    In  the  case  of 

Church  vs.  Stillwell,  54  Pac.  395, 

the  supreme  court  of  that  state  said: 

"It  is  not  enough  to  simply  assert  that,  by 
usage  for  a  certain  period  of  years,  he  has  ac- 
quired and  holds  the  right  of  prescription.  That 
is  simply  a  statement  of  a  legal  conclusion.  There 
are  other  facts  essential  to  the  acquirement  and 
existence  of  the  right  by  prescription,  if  it  can 
be  so  acquired  at  all ;  and  it  is  equally  as  neees- 
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sary  that  they  should  be  stated  in  the  complaint 
as  it  is  that,  in  a  suit  to  establish  the  priority  of  a 
right  to  the  use  of  water,  the  facts  constituting 
such    priority    must    be    specifically    alleged. 
Counsel    for   plaintiff  seems   himself   to    rec- 
ognize the  necessity  of  such  pleading  by  saying: 
'The  law  in  the  western  states  where  agriculture 
is  carried  on  by  means  of  irrigation  recognizes 
a  prescriptive  right  to  the  use  of  water  after  the 
claimant  has  been  in  the  open,  notorious,  con- 
tinued, uninterrupted  and  adverse  possession  of 
the  right  for  a  period  of  time  corresponding  to 
the  time  fixed  by  the  statutes  of  limitation  as  a 
bar  to  entry  upon  land.'  The  complaint  does  not 
set  forth  the  facts  which  counsel  himself  says   i 
are  necessary  to  constitute  the  prescriptive  right, 
it  is  true  that  he  alleges  his  possession  and  use 
from  1872  to  1892  to  have  been  adverse,  but  he 
does  not  set  forth  any  facts  showing  it  to  have  \ 
been  adverse.  For  aught  we  know  from  the  com- 
plaint, there  may  have  been  sufficient  water  in 
Coal  Creek  during  those  years  to  have  supplied 
all  of  the  reservoirs  belonging  both  to  plaintiff 
and  defendants.      If  this  were  the  case  neither 
party  could  have  initiated  or  acquired  a  prescript"    , 
ive  right  by  having  its  reservoir  first  filled.  Such  | 
action,  under   such   circumstances,   would  not  j 
have  been  the  assertion  of  a  claim  of  right  ad-  ! 
verse  to  the  others,      it  would  not  have  been  an  | 
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invasion  of  the  rights  of  the  others,  for  which 
they  might  have  maintained  an  action,  even  had 
their  rights  been  prior  and  superior  to  that  of 
the  party  whose  reservoir  was  first  supplied." 

It  has  further  been  held  that  a  pleading  not 
so  averring  the  facts  is  bad  as  stating  merely  a 
conclusion  of  law. 

McCloskey  vs.  Barr,  38  Fed.  165-172. 

We  have  endeavored  to  show  that  the  at- 
tempted pleas  of  prescription  are  fa.tally  defect- 
ive not  only  in  mere  matter  of  form  but  in  mat- 
ter of  vital  substance.  Only  defects  of  form  or 
in  such  matter  as  could  be  cured  by  a  verdict  or 
finding  in  favor  of  the  prevailing  party  is  waived 
by  pleading  over.  Insufficiency  in  substance 
cannot  be  cured  by  a  verdict  or  finding  even  in 
favor  of  the  prevailing  party  (Bohn  v.  Dunphy, 
1  Mont.,  p.  344),  and  of  course  it  cannot  so 
operate  to  relieve  the  defeated  party.  The  court 
will  not  read  into  a  pleading  a  substantial  aver- 
ment which  has  been  omitted  (Conrad  Bank  v. 
Railway  Co.,  24  Mont,  182),  and  it  is  not  nec- 
essary to  cite  any  of  the  well-nigh  innumerable 
cases  holding  that  the  objection  for  want  of  sub- 
stance in  a  cause  of  action  attempted  to  be  plead- 
ed may  be  urged  for  the  first  time  in  the  review- 
ing court  (Sec.  6539,  R.  C.  of  1907),  unless 
there  has  been  a  waiver  of  the  objection  or  there 
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has  arisen  an  estoppel  against  the  making  of  it. 
Tliese  respondents  may  object  in  this  court,  and 
for  the  first  time,  that  the  pretended  plea  of  ad- 
verse possession  is  bad  for  want  of  substance, 
and  such  objection  should  be  entertained  and 
sustained.  If  respondents  had  done  or  omitted 
to  do  anything  which  would  amount  to  a  waiver 
or  an  estoppel,  we  admit  that  they  could  not 
now  successfully  attack  the  answer  of  Williams 
and  Kitto  for  lack  of  pleas  setting  up  prescriptive 
rights.  Respondents,  however,  have  not  waived 
their  right  now  to  object,  nor  have  they  estopped 
themselves  so  to  do.  They  are  not  in  the  at- 
titude of  a  party  who,  by  failure  to  demur  or  ob- 
ject to  evidence  in  support  of  a  defective  denial, 
has  waived  his  right  to  benefit  by  such  defici- 
ency (Hogan  V.  Shuart,  11  Mont.  498) ;  nor  are 
they  in  the  condition  of  a  plaintiff  who,  by  fail- 
ure to  move  to  make  more  certain  averments  in 
an  answer  where  the  uncertainty  is  cured  by  the 
evidence  and  findings,  has  waived  the  objection 
which  he  might  otherwise  have  insisted  upon 
(Raymond  v.  Wimsett,  12  Mont.  551 ) ;  nor  does 
the  question,  as  presented  in  this  case,  fall  with- 
in the  doctrine  that  admissions  or  statements  in 
the  answer  or  reply  may  supply  defects  or  am- 
biguity in  the  complaint  or  answer  (Hamilton 
V.  Railway  Co.,  17  Mont.  334,  Hefferlin  v.  Karl- 
man,  29  Mont.  139,  Harmon  v.  Fox,  31  Mont. 
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324),  nor  to  cases  where  defective  or  insufficient 
denials  are  cured  by  a  verdict  or  findings  for  de- 
fendant (Orr  V.  Haskell,  2  Mont.  229),  nor  to 
a  case  where  a  pleading  is  merely  ambiguous  and 
uncertain,  but  not  so  faulty  in  these  respects  as 
to  justify  discarding  the  averment  altogether 
(Spencer  v.  Ry.  Co.,  11  Mont.  166),  nor  to 
cases  tried  on  the  theory  that  insufficient  or  fat- 
ally defective  denials  or  attempted  averments  of 
new  matter  are  good  or  sufficient  (Sweeney  v. 
Ry.  Co.,  11  Mont.  553,  Hamilton  v.  Huson,  21 
Mont.  13.) 

By  omitting  to  object  at  the  trial  to  evidence 
which  appellants  assert  establish  prescriptive 
rights  in  them  to  the  waters,  these  respondents  in 
no  wise  and  to  no  extent  waived  the  failure  of 
appellants  to  plead  prescriptive  rights,  nor  cur- 
ed the  fatal  defects  in  that  which  appellants  now 
assert  to  be  a  plea  of  title  by  adverse  possession. 
Appellents  pleaded  rights  and  titles  by  appro- 
priation, to  prove  which  all  the  testimony  ad- 
duced by  them  was  relevant  and  material  evi- 
dence. The  burden  was  upon  them  to  prove  by 
proper  evidence  prior  appropriation  and  diver- 
sion, as  well  as  the  application  and  use  of  the 
waters  for  beneficial  purposes.  That  evidence 
was  also  relevant  and  material  to  establish  the 
extent  of  the  application  and  use,  and  it  was  also 
pertinent  with  respect  to  the  means  of  diver- 
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sion  and  that  appellants  had  not  abandoned  their 
pretended  rights  acquired  by  appropriation  and 
diversion,— in  short,  all  the  evidence  was  admis- 
sible and  pertinent  to  prove  the  averments  setting 
up,  by  way  of  counter-claim,  their  appropriation 
and  title  resulting  from  appropriation  and  user; 
every  word  of  the  evidence  was  relevant  to  the 
properly  pleaded  rights  by  appropriation.  Now, 
conceding  (for  the  purpose  of  argument  only) 
that  this  evidence  tended  also  to  establish  pre- 
scriptive rights,  manifestly  respondents  would 
not  have  been  heard  to  object  to  its  reception  on 
the  ground  that  there  was  no  plea  of  prescript- 
ive rights,  for,  the  evidence  being  admissible  and 
pertinent  to  establish  rights  by  appropriation, 
and  the  maintenance  of  them  down  to  the  time 
of  the  trial,  the  fact  (if  it  be  a  fact)  that  the  evi- 
dence tended  to  prove  a  counter-claim  not  plead' 
ed,  furnished  no  conceivable  reason  or  basis  for 
objecting  to  its  reception.  Evidence  offered 
which  is  admissible  on  any  ground  must  be  re- 
ceived, objection  thereto  must  of  necessity  be 
idle  and  futile,  and  when  received  its  effect  is 
confined  to  the  issue  to  which  it  is  pertinent,  and 
may  not  be  utilized  to  prove  a  matter  not  with- 
in the  issues  framed  by  the  pleadings.  This 
is  not  a  new  question.  It  received  consideration 
in  Finch  v.  Kent,  24  Mont.  268.  There  the 
plaintiffs  sought,  by  a  creditor's  bill,  to  set  aside 
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as  actually  fraudulent  a  sale  of  personal  prop- 
erty made  by  the  debtor  to  his  wife.  This  court, 
on  pages  273  and  274,  said  this,  among  other 
things : 

"If  the  vice  which  renders  the  sale  null 
as  to  them  was  the  existence  of  actual  fraud, 
the  complaint  must,  as  the  complaint  in  this 
case  does,  charge  its  presence.  If  the  vice 
was  constructive  fraud,  then  it  is  incumbent 

upon  the  plaintiffs  to  state  the  matters 
which  constitute  that  cause  of  action.  Of 
course,  both  actual  and  constructive  fraud 
may  be  pleaded  in  the  same  complaint,  but 
if  actual  fraud  only  be  set  up,  then,  although 
proof  of  constructive  fraud  may  be  evidence 
having  the  tendency  to  support  the  allega- 
tion of  actual  fraud,  yet  the  finding  of  con- 
structive fraud  is  not  of  itself  sufficient  to 
support  a  judgment,  for  the  allegations  and 
proofs  must  correspond.  Evidence  tend- 
ing to  show  want  of  change  of  possession 
may  be  introduced  upon  the  issue  of  a  per- 
sonal intent  to  defraud.  Such  evidence  is 
not  obnoxious  to  the  objection  of  incompet- 
ency or  of  irrelevancy,  and  therefore  its  re- 
ception without  objection  would  not  be 
deemed  a  waiver  by  the  defendants  of  their 
right  to  insist  that  the  judgment  shall  be 
based  upon  the  questions  presented  by  the 
pleadings ;  in  other  words,  by  the  admission 
of  such  evidence  without  objection,  the 
defendants  are  not  to  be  considered  as  hav- 
ing consented  to  a  trial  of  the  issue  of  con- 
structive fraud.  When  a  cause  is  tried 
upon  the  theory,  adopted  by  the  losing 
party,  that  a  certain  question  not  presented 
by  the  pleadings  was  in  issue,  and  the  issue 
is  decided,  the  judgment  will  not  be  rever- 
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sed  for  that  reason ;  it  does  not  appear,  how- 
ever, in  the  case  at  bar,  that  the  evidence 
touching  the  want  of  a  continued  posses- 
sion in  the  purchaser  was  adduced  for 
any  purpose  except  as  tending  to 
prove  fraud  in  fact,  and  the  defendants 
do  not  seem  to  have  had  their  attention  dir- 
ected to  its  bearing  upon  constructive  fraud 
(the  existence  of  which  was  not  suggested 
by  the  pleadings)  until  the  motion  was 
made  upon  that  ground  for  judgment, 
which  was  granted  without  hearing  argu- 
ment, the  defendants  excepting.  The  find- 
ing of  constructive  fraud  was  not  respon- 
sive to  the  issues.  The  judgment,  there- 
fore, in  so  far  as  it  is  based  upon  the  ex- 
istence of  mere  constructive  fraud  is  er- 
roneous." 

Nor  does  it  lie  in  the  mouths  of  appellants 
to  assert  that  respondents  had  notice,  by  the  at- 
tempted or  pretended  pleas  of  adverse  possess- 
ion and  enjoyment,  of  their  intention  to  adduce 
evidence  to  support  prescriptive  rights.  Their 
answer  does  not,  as  has  already  been  remarked, 
set  up  any  adverse  or  hostile  user  for  the  period 
prescribed  by  the  statute,  and  in  addition  to  this 
it  will  be  observed  that,  although  adverse  pos- 
session, or  the  Statute  of  Limitations,  is  an  af- 
firmative defense  (or,  as  here,  a  counter-claim 
and  not  a  defense)  and  can  be  taken  only  by 
answer  (Revised  Codes  of  Montana,  Sec.  6475; 
Grogan  v.  Ry.  Co.,  30  Mont.,  at  page  246),  and 
although  Section  6549  of  the  Revised  Codes 
prescribes  that  each  defense    or  counter-claim 
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must  be  separately  stated  and  numbered,  what 
is  now  claimed  by  appellants  to  be  pleas  setting 
up  prescriptive  rights  are  found  only  in  those 
subdivisions  of  their  joint  answer  which  are  de- 
voted chiefly  (if  not  altogether)  to  pleading 
rights  by  appropriation,  diversion  and  use  down 
to  the  time  of  the  trial,  and  such  pretended  pleas 
are  neither  separately  stated  nor  numbered  at 
all.  The  counter-claims  setting  up  prior  appro- 
prations  are  logically  and  in  the  law  utterly 
distinct  from  counter-claims  setting  up  title  or 
rights  by  prescription.  Each  counter-claim  is 
a  separate  cause  of  action,  and  must  be  separ- 
ately stated  and  numbered.  In  these  circum- 
stances it  is  not  unreasonable  to  indulge  the  pre- 
sumption that  respondents  were  not  advised  of 
appellants'  intention  to  offer  evidence  at  the 
trial  in  support  of  such  pleas.  It  is  the  more 
reasonable  presumption  (and  all  reasonable 
presumptions  must  be  indulged  in  favor  of  the 
findings  and  decree)  that  there  is  not  sufficient 
in  the  answers  to  have  put  respondents  upon  no- 
tice that  appellants  would  insist  upon  prescrip- 
tive rights,  and  that  if  respondents  had  been 
sufficiently  advised  by  the  answer  of  such  in- 
tention they  would  have  been  prepared  with 
such  opposing  evidence  as  the  facts  would  war- 
rant. Since  all  the  testimony  was  relevant  up- 
on the  issue  of  appellants'  proir  appropriation 
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and  user  as  appropriators,  it  is  but  rational  and 
just  to  assume  tliat  respondents  believed  such 
evidence  was  introduced  for  that  purpose  only. 
This  court  said  in  Babcock  v.  Maxwell, 
29  Mont.,  on  page  33,  that  a  counterclaim  must 
be  so  denominated  in  the  answer  in  order  to  be 
treated  as  such  by  the  court.  The  theory  upon 
which  this  doctrine  rests  (in  addition  to  the  re- 
quirements of  Section  6549,  supra),  is  that  the 
plaintiff  is  entitled  to  know  just  what  issue  the 
defendant  as  an  actor  intends  to  raise  or  tender, 
and  just  what  affirmative  relief  he  desires  to  ob- 
tain. Now,  in  a  water  right  suit,  all  the  parties, 
except  those  disclaiming,  are  actors,  each  being 
a  plaintiff  against  the  other  and  each  being  a 
defendant  with  respect  to  the  other;  and  a 
counterclaim  pleading  adverse  possession  or 
user  or  prescription  for  the  statutory  period,  is 
a  cause  of  action  existing  in  favor  of  the  defend- 
ant and  against  the  plaintiff,  and  must  of  itself 
contain  all  the  elements  of  a  cause  of  action.  In 
the  present  case,  however,  pleas  which  appel- 
lants now  assert  to  be  pleas  of  adverse  possess- 
ion (rather  than  prescription)  may  be  said  to 
express  what  appellants  claim  was  done  to  pre- 
serve their  rights  acquired  by  appropriation. 

II.— THE  EVIDENCE. 

Assuming  that  the  pleading  would  warrant 
the  relief  to  which    the    appellants    conceive 
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themselves,  as  it  is  to  be  gathered  from  the 
brief  as  a  whole,  to  be  entitled,  the  inquiry  is 
presented  as  to  whether  the  evidence  is  of  such 
a  conclusive  character,  so  complete  in  meeting 
the  requirements  of  a  plea  of  prescriptive  right, 
so  persuasive  in  character  as  that  the  court 
ought  to  reverse  the  conclusion  reached  by  the 
trial  court  on  that  branch  of  the  case. 

In  the  first  place  it  must  be  borne  in  mind 
that  the  law  exacts  a  strictness  of  proof  as  to  a 
claim  of  this  character  of  peculiar  severity. 

In  the  Union  Mill  case  above  referred  to, 
Hillyer,  D.  J.,  with  whom  concurred  Qrcuit 
Judge  Sawyer,  whose  views  upon  matters  of 
this  character  are  entitled  to  especial  considera- 
tion, said  of  the  claimant  of  a  prescriptive  right 
to  the  use  of  water,  that  "The  burden  of  proof 
is  on  him,  and  he  must  establish  his  adverse 
enjoyment  in  the  most  satisfactory  manner** 

And  in  the  case  before  him  he  ruled  against 
the  claim  because  the  defendant  asserting  it  had 
failed  to  make  it  good  by  "clear  and  unequivocal 
proof." 

24  Fed.  Cas.  599. 

To  the  same  effect  speaks  the  supreme 
court  of  Colorado. 

Evans  vs.  Welch,  68  Pac.  776. 
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Tested  by  the  rule  thus  declared,  and  simi- 
lar expressions  from  many  courts  indicating  how 
the  trial  judge  should  be  guided  in  passing  upon 
evidence  claimed  to  establish  a  right  to  water 
by  adverse  user,  the  learned  trial  judge,  enjoy- 
ing the  advantage  of  an  unusually  extensive  ex- 
perience in  the  trial  of  water  right  cases,  was 
amply  justified  in  declining  to  adjudge  to  the 
appellants  superior  rights  by  adverse  user. 

The  respondents,  naturally  enough,  take 
quite  a  different  view  of  what  the  evidence  in  the 
case  establishes,  from  that  expressed  in  the 
brief  of  appellants  as  to  what  *'the  evidence  un- 
contradictedly  shows." 

The  situation  is  peculiar.  It  is  claimed 
that  the  water  was  taken  from  the  creek  by  what  | 

is  known  as  the  mining  ditches,  then  caught  | 

again  and  thrown  into  Keating   gulch;  that  a 

dam  had  been  constructed  across  Keating  gulch 

■I 

and  that  the  ditches    through    which  the    pre-  ;! 

scriptive  right  is  claimed  carried  away  the  water  n 

thus  intercepted.  | 

if 

There  is  no  pretense  that  there  is  any  direct  I 

proof  in  the  record  that  the  respondents  were  act-  jl 
ually  deprivedof  any  water  to  which  their  approp- 
riations entitled  them,  at  any  time  when  they  had 

any  occasion  to  use  it.      It  seems  to  be  conceded  jl 

that  during  the  early  part  of  the  season  there  f 
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was  water  in  abundance  for  all  claimants.  It 
is  apparently  claimed,  however,  that  later  on,  at 
dates  varying  according  to  the  season,  and  which 
the  brief  fixes  as  July  15th,  all  of  the  water  of 
the  creek  was  used  by  the  appellants  through 
their  ditches.  In  the  absence  of  any  direct 
evidence  whatever  that  the  respondents  did  not 
have  water  when  they  needed  it,  so  as  to  give 
them  a  right  of  action  for  damages  against  the 
appellants  or  their  predecessors  in  interest,  the 
effort  is  made  to  force  that  conclusion  from  what 
is  claimed  to  be  proof  that  appellants  got  all 
there  was,  so  that  the  right  of  action  must  have 
arisen. 

In 

Talbott  vs.  B.  C.  W.  Co.,  29  Mont,  17, 
the  court  denied  the  claim  of  prescription  be- 
cause, as  it  sai$i/*'there  is  no  showing  whatever 
that  such  use  [the  use  made  by  defendant]  was 
had  at  any  time  when  these  plaintiffs  had  need 
of  the  water,  or  that  the  use  of  the  water  by  the 
defendant  interfered  with  its  use  by  the  plain- 
tiffs." 

Not  only  is  there  no  direct  evidence  of  any 
interference  with  the  use  of  the  water  of  the 
creek  by  the  respondents,  but  the  court  found : 

('That  each  and  all  of  the  parties  who  made 
appropriations  of  water  within  these  find- 
ings set  forth  except  those  designated  as 
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for  mining  purpQses,  have  used  the  same  | 
each  year  since  the  date  of  their  respective  f 
appropriations,  for  the  irrigation  of  their  | 
lands  and  the  said  respective  amounts  of  1 
water  are  necessary  for  the  proper  irriga- 1 
tion  and  cultivation  of  said  lands.'* 
Finding  XL,  Transcript  page  205. 

This  finding  is  not  in  any  way  attacked  by 
the  appellants,  and  its  recitals  must  be  accepted 
as  truths  in  the  case.  It  follows,  of  necessity, 
that  whatever  water  went  to  the  appellants,  the 
respondents  equally  enjoyed  so  much  as  was 
necessary  to  mature  their  crops,  and  it  must  be 

assumed  that  evidence  was  submitted  to  estab- 
lish this  finding  of  fact.      The  conclusion  that 

the  respondents  were  deprived  of  any  water  to  | 

which  they  were  entitled,  by  the  acts  of  the  ap-  | 

pellants,  so  as  to  give  them  a  right  of  action  for  « 

damages,  by  no  means  follows  from  the  facts  [ 

m 

disclosed  by  this  record.  « 

li 

•I 

From  what  is  recited  above,  it  will  be  seen 
that  the  appellants  are  required  to  establish,  in 
order  to  afford  any  basis  for  the  conclusion  that 
the  respondents  were  deprived  of  water  to  their 
injury,  ( 1 )  that  all  the  water  of  the  creek  was 
turned  into  the  mining  ditches  through  which  ap- 
I)ellants  claim,  and  (2)  that  all  of  that  water 
carried  into  Keating  gulch,  after  being  used  for 
mining  purposes,  was  intercepted  by  the  dam 
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therein  and  turned  into  the  ditches  of  appellants 
leading  therefrom. 

Immediately  back  of  Radersburg,  that  is, 
to  the  west  of  it,  is  a  high  auriferous  bench  that 
is  seamed  by  a  number  of  parallel  gulches  lead- 
ing into  Crow  Creek.  Placer  mining  began  in 
that  neighborhood  in  the  sixties,  and  has  been 
carried  on  continuously  since.  The  operations 
appear  to  have  extended  over  the  entire  region 
along  the  gulches  and  the  intervening  portions 
of  the  bench.  Among  these  gulches  are  Uncle 
Johnny's  Gulch,  Charity  Gulch  and  Keating 
Gulch  and  tributaries  of  these,  among  others 
Lincoln  Gulch  and  Ohio  Gulch. 

In  addition  to  the  so-called  mining  ditches 
through  which  the  appellants  claim,  there  is 
another  large  mining  ditch  spoken  of  as  the 
Swede  ditch,  owned  by  the  respondents  Berg 
and  Jahr,  that  is  capable  of  carrying  20Q%nches 
of  water,  leading  to  the  placer  beds. 

The  mining  operations  carried  on  by  means 
of  the  Swede  ditch  were  conducted  chiefly  about 
the  mouth  of  Charity  Gulch,  and  it  is  undisput- 
ed that  all  of  the  water  carried  by  that  ditch  was 
allowed  to  fall  into  Swamp  Creek,  a  tributary  of 
Grow  Creek,  from  which  it  soon  found  its  way 
into  the  main  stream  to  be  utilized  by  the  respon- 
dents, appropriators  below,  in  the  same  manner 
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as  all  the  water  used  for  mining  purposes  had 
been  made  available  to  them  prior  to  the  con- 
struction in  the  early  eighties  of  the  Quinn  ranch 

ditches,  through  which  appellants  assert  their 
prescriptive  right. 

The  evidence  upon  which  appellants  rely 
to  establish  the  fact  that  all  the  water  of  the 
creek  at  the  low  stage  was  turned  into  the  mining 
ditches  through  which  they  claim,  save  suffi- 
cient to  satisfy  the  McKay,  Hossfeld  and  Will- 
iams rights,  comes  to  a  very  large  extent  from 
interested  witnesses,  and  is  unsatisfactory  in  that 
it  appears  that  their  opportunities  to  know 
whether  all  the  water  in  the  creek  went  into 
those  ditches  were,  in  a  number  of  instances  at 
least,  most  meager. 

But  as  against  such  testimony,  it  appears 
in  evidence  that  the  Swedes  (as  they  are  called) 
carried  on  their  operations  as  late  in  the  season 
— into  the  month  of  August, — as  did  those 
operating  by  means  of  the  other  ditches,  and 
that  hay  crops  in  that  region  matured  by  the 
middle  of  July.  Not  only  that,  but  it  affirma- 
tively appears  that  not  all  the  water  diverted 
from  the  stream  by  means  of  the  appellants'  so- 
called  mining  ditches  was  intercepted  and  car- 
ried into  Keating  gulch,  to  be  diverted  into 
the  farm  ditches. 
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A  slum  dam  had  been  constructed  across 
Charity  gulch  to  intercept  what  water  was  there 
used,  and  turn  it  again  into  a  ditch  that  carried  it 
into  Keating  gulch,  but  there  was  no  slum  dam 

in  Uncle  Johnny's  gulch,  and  the  water  used 
for  mining  there  escaped  along  the  natural 
drainage  into  a  swamp  on  Section  16,  which 
gave  its  name  to  Swamp  Creek,  or  Spring  Creek, 
also  called  Muddy  Creek,  because  the  mine 
water  ran  into  it,  and  which  swamp  drained  into 
that  creek. 

Besides  these  sources  of  supply  some  water 
was  used  from  the  appellants'  mining  ditches  on 
a  bar  above  Radersburg,  and  fell  from  there  in^ 
to  Swamp  Creek.  One  witness  tells  that  the 
mining  operations  were  carried  on  until  the 
ground  froze  in  the  fall,  and  another  that  the 
Swedes  worked  as  late  as  the  other  people. 

According  to  the  testimony  of  another, 
there  were  no  less  than  1500  to  2000  inches  of 
water  available  at  the  low  stage. 

Other  testimony  puts  the  amount  in  ordi- 
nary years  at  from  700  to  800  inches,  but  an 
exceptionally  well  informed  wimess  says  that 
the  lowest  stage  does  not  arrive  until  the  latter 
part  of  August  or  the  first  of  September,  when 
the  irrigating  season  is  over,  and  though  he 
estimates  the  low  stage  at  800  inches  he  will 
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venture  no  figures  on  the  flow  at  any  time  be- 
tween the  first  of  July,  when  the  creek  recedes, 
and  the  time  when  it  is  at  its  lowest. 

But  there  is  no  sort  of  assurance  that  even 
all  the  water  that  went  into  or  down  Keating 
gulch  was  diverted  into  the  appellants'  farm 
ditches. 

The  dam  across  that  gulch  was  equipped 
with  a  head-gate  and  the  water  was  generally 
turned  down  the  gulch  at  night.  Besides,  all 
of  this  water  that  was  carried  from  the  mines 
held  tailings  in  suspension  in  such  quantities, 
even  when  it  got  miles  below  on  the  lanches  of 
appellants,  as  to  interfere  with  cultivation. 
Keating  gulch  contributed  its  quota  detritus, 
and  all  this  naturally  piled  up  against  the  dam. 
If  there  is  any  evidence  that  no  water  went  over 
the  dam,  it  is  of  the  most  equivocal  character.  I 

All  this  testimony,  and  more,  easily  explains  * 

how,  notwithstanding  the  ditches  from  the  slum  f 

dam  in  Keating  gulch,  the  respondents  could 
and  did  get  water.  In  other  words,  it  is  im- 
possible from  this  evidence  to  conclude  that 
there  was  any  time  during  the  irrigating  season 
that  the  appellants  or  their  predecessors  took  all 
of  the  water  of  Crow  Creek  for  irrigation  or 
that  the  respondents  were,  during  the  period  of 
the  statute,  or  during  any  period,  deprived  of 
water  when  they  needed  it. 
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Following  the  example  of  counsel  for  the 
appellants,  we  have  not  specified  any  page  and 
line  of  tlie  transcript  where  will  be  found  the 
testimony  herein  adverted  to,  but  we  refer  the 
court  generally  to  that  of  the  following  witness- 
es: J.  C.  Stewart,  A.  T.  Duff,  Thomas  Williams, 
Henry  Nicholson,  Julius  Hargrove,  David  Will- 
iams, James  Wood,  Chase  Worden,  Henry 
Raymond,  Henry  Pickell,  Frederick  Temple  and 
James  Williams. 

Transcript,  pages  245-387. 

There  is  testimony  further  offered  in  re- 
buttal by  ihe  respondents,  not  only  that  water 
did  go  down  Keating  gulch — water  accumula- 
ting there  from  the  mining  ditches,  and  other 
sources,  in  excess  of  what  went  to  the  ranches, — 
but  to  the  effect  that  there  was  no  dam  at  all 
in  Charity  Gulch  until  after  1895,  prior  to  which 
time  the  mine-water  in  that  gulch  as  well  as  in 
Johnny's  Gulch  flowed  uninterruptedly  along  the 
natural  drainage  channels. 

The  Swede  ditch  and  the  ditches  through 
which  appellants  claim  are  so  closely  associated 
that  the  latter  often  carry  water  through  the 
Swede  ditch  intended  ultimately  to  go  to  their 
ranches.  This  plan  affords  an  easy  opportun- 
ity for  the  appellants  to  get  water  that  ought  to 
go  down  to  respondents  and  it  is  their  claim  that 
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the  condition  that  precipiated  this  law-suit,  arose 
because  appellants  were  turning  into  Keating 
gulch  not  only  all  that  came  through  their  min- 
ing ditches,  but  more  that  came  down  through 
the  Swede  ditch  and  that  consequently  the 
wrongs  of  which  respondents  complain  were  of 
recent  origin. 

This  part  of  the  record  further  affords 
direct  proof  that,  from  the  various  sources  of 
supply  to  which  reference  has  been  made,  the 
ranchers  in  the  valley  below  Radersburg  did,  in 
fact,  get  water  ample  to  enable  them  to  mature 
their  crops  annually,  and  that  there  was  no  sub- 
stantial interference  with  their  rights  until  a  few 
years  before  the  commencement  of  the  action. 

Testimony  of  Benjamin  Townsley,  (Trans. 
424-429),  A.  Macomber,  (Trans.  429-437),  A. 
L.  Wright,  (irans.  437-440),  James  Wood, 
(Trans.  440-444.) 

But  let  us  assume,  for  argumentative  pur- 
poses, that  the  foregoing  contentions  are  with- 
out merit,  and  that  there  was  testimony  to  prove 
prescriptive  rights  and  which  did  establish  such 
rights  //  the  testimony  clearly  appears  to  be  en- 
titled to  full  weight  and  credit, — that  is  to  say, 
//  such  testimony  so  appears  to  this  court  upon 
the  printed  record.  If  this  assumption  be  made 
respondents  are  nevertheless  entitled  to  an  ap- 
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proval  of  the  findings  and  anaffirmanceof  the  de- 
cree, as  we  shall  presently  show. 

The  court  will  observe  in  the  course  of  its 
persual  of  the  testimony,  that  all  the  testimony 
tending  to  prove  prescription  was  orally  deliver- 
ed by  witnesses  called  by  appellants.  Some  of 
these  witnesses  were  parties,  some  though  not 
parties  were,  as  disclosed  by  the  record,  inter- 
ested with  or  biased  in  favor  of  appellants,  while 
one  witness  does  not  appear  by  the  printed 
record  of  the  proceedings  at  the  trial  to  be  other 
than  indifferent.  But  the  court  will  note  in  its 
reading  of  the  record,  that  the  only  witnesses 
whose  testimony  (if  believed)  can,  by  any  pos- 
sible interpretation,  be  deemed  to  prove  prescript- 
ive rights  in  appellants,  were  parties  to  the  action 
whose  interest  it  was  to  support  appellants  in 
their  claim  of  prescription,  and  that  the  testi- 
mony of  the  other  witnesses,  whether  taken 
separately  or  in  the  aggregate,  falls  far  short  of 
establishing  such  claim.  Now,  the  common 
law  excluded  from  the  witness-box  all  persons 
(with  a  few  exceptions  arising  from  necessity) 
who  were  parties  to,  or  directly  interested  in  the 
event  of  the  cause,  and  the  exclusion  was  based 
upon  the  theory  that  parties  and  persons  in- 
terested were  not  entitled  to  credit,  and  also  to 
"avoid  the  multiplication  of  temptations  to  per- 
jury ( iGreenleaf  Ev.§329) .  By  virtue  of  statutes 
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abolishing  disqualification  for  interest,  such  par- 
ties and  persons  are,  of  course,  competent  wit- 
nesses, but  nowhere  does  the  law  declare  that 
they  are  to  be  believed,  nor  do  the  courts  say 
that  their  testimony  must  be  taken  as  true  though 
they  be  unimpeached  and  their  testimony  un- 
contradicted. Under  the  common  law  as  well 
as  under  the  enabling  statutes,  the  credibility 
of  a  witness  is  exclusively  for  the  consideration 
and  determination  of  the  jury  if  the  cause  be 
tried  by  jury,  or  of  the  judge  if  tried  by-  the 
court.  By  what  means  is  a  court  of  error  or 
appeals  to  reproduce  or  bring  before  it  the  de- 
meanor of  the  witness,  his  manner  upon  the 
stand,  his  candor  or  lack  of  candor,  his  appear- 
ance, the  tone  of  his  voice,  or  the  hundred  and 
one  items  which,  taken  together  as  a  composite 
whole,  enable  the  trial  jury  or  judge  to  decide 
what  weight  they,  or  he,  shall  accord  to  his 
testimony?  The  very  dropping  of  an  eyelid  at 
a  particular  moment  or  question  may  justify  the 
triers  or  trier  of  fact  in  giving  no  credit  to  the 
witness  and  attaching  no  weight  to  his  testi- 
mony. Hesitation  in  respect  of  matters  con- 
cerning which  he  should  not  hesitate,  apparent 
unwillingness  to  answer  questions  on  cross-ex- 
amination, his  attempts  at  evasion,  and  his  con- 
duct generally  upon  the  stand,  are  potent  factors 
with  the  jury  or  judge,  but  cannot  be  presented 
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to  the  higher  court.      The  question  is  discussed 

by  Chief  Justice  Daly  in  Nicholson  v.  Conner,  8 
Daly,  212,  thus: 

"The  rule  laid  down  in  Newton  v. 
Pope  (1  Cow.  110.),  that  where  a  witness 
is  unimpeached,  and  the  facts  sworn  to  by 
him  are  uncontradicted,  either  directly  or  in- 
directly by  other  witnesses,  and  there  is  no 
intrinsic  improbablity  in  the  relation  he  gives, 
his  testimony  cannot  be  disregarded  by  the 
court  or  by  the  jury,  prevailed,  as  has  been 
pointed  out  by  Rapallo,  J.,  in  Elwood  v.  The 
Western  Union  Telegraph  Co.  (45  N.  Y., 
554),  when  parties  were  not  allowed  to 
give  testimony  in  their  own  causes  and 
where  any  one  having  the  slightest  pe- 
cuniary interest  in  the  matter  in  contro- 
sersy  was  also  vigorously  exclud- 
ed, and  is  was  even  then  sTib- 
ject       to  considerable       qualification. 

Now  that  the  law  has  been  changed  and 
parties  may  be  witnesses  in  their  own  cases, 
this  rule  has  not  the  force  that  it  formerly 
had ;  and  when  a  party  in  the  cause  goes 
upon  the  stand  as  a  witness,  his  credibility 
is  necessarily  [Judge  Daly's  italics]  a  mat- 
ter  of  consideration,  for  he  has  a  direct  in- 
terest in  the  whole  subject  matter,  and 
where,  as  in  the  present  case,  the  proof  of 
the  existence  of  a  cause  of  action  rests  up- 
on the  testimony  of  the  plaintiff  alone,  it 
is  better  that  a  jury  should  weight  and  pass 
upon  it  than  that  the  court  should  assume 
that  it  must  be  true  because  there  was  no 
conflicting  evidence.  There  may  be  no 
evidence  directly  contradicting  such  a 
witness;  but  it  does  not  follow  from  that 
that  his  statement  must  be  true.  There 
may  be  an  exercise  of  judgment  in  respect 
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to  his  testimony; — its  consistency,  its  prob- 
ability, and  the  manner  in  which  he  gives  it; 
for  the  look,  voice,  bearing  and  whole  de- 
meanor of  a  witness  frequently  indicate 
what  weight  should  be  given  to  his  testi- 
mony, or  whether  it  is  entitled  to  any.  I 
have  tried  causes  in  which  witnesses  have 
come  upon  the  stand  and  given  testimony 
which  was  not  contradicted,  who  were  not 
believed  either  by  the  court  or  by  the  Jury, 
and  this  has  been  a  not  un  frequent  experi- 
ence. There  has  been  something  not  easily 
described,  but  readily  recognized,  in  the 
bearing  and  manner  of  the  witness  that  car- 
ried conviction  to  the  minds  of  all  who  heard 
him,  that  he  was  not  swearing  to  the  truth. 
"It  is  unnecessary  to  comment  upon 
the  strong  disposition  which  a  party  has  to 
establish  his  cause  of  action  or  defense,  and 
the  temptation  he  is  under  to  color,  pervert, 
or  subvert,  the  truth.**** It  is  safer,  where  a 
cause  of  action  or  defense  rests  solely  up- 
on the  testimony  of  a  party,  to  leave  it  to  the 
twelve  minds  that  constitute  the  jury  to  de- 
termine the  weight  or  value  to  be  attached 
to  it,  than  to  assume,  as  a  rule  of  law,  that 
it  must  be  true  because  it  was  not  contra- 
dicted." 

That  case  was  cited  with  approval  in 
Kearney  v.  Mayor,  92  N.  Y.,  617,  621. 

In  Ract  V.  Duviard-Dime,  4  N.  Y. 
Supp.  156,  the  Supreme  Court  said: 

"Some  other  charges  were  brought 
forward  in  the  course  of  the  trial,  dependent 
wholly  upon  the  testimony  of  the  plaintiff 
for  their  support.  But  no  legal  error  can 
be  held  to  have  been  made  by  the  referee 
in  disallowing  them,  for  he  was  not  con- 
clusively bound  by  the  evidence  of  the 
plaintiff,  even  where  it  was  not  contradicted 
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by  the  defendant  or  any  other  witness.  But 
his  evidence  was  still  subject  to  the  in- 
firmity that  it  might  be  rejected  by  the 
referee  on  account  of  his  interest  as  plaintiff 
in  the  action.      [Citing  cases.]" 

In  the  personal  injury  case  of  Meeteer 
V.  Ry.  Co.,  18  N.  Y.,  Supp.  561,  the  plain- 
tiff testified  in  her  own  behalf,  and  was  not 
contradicted  or  impeached,  but  the  court 
held  that  the  trial  court  erred  in  declining  to 
charge  that  the  jury  had  the  right  to  reject 
the  whole  or  any  part  of  her  testimony,  be- 
cause she  was  pecuniarily  interested  in  the 
result. 

In  another  personal  injury  case — 
O'Neill  v.Ry.Co.,  28N.  Y.  Supp.917,it  was 
held  that  where  a  plaintiff  is  a  witness  in 
his  own  behalf,  a  verdict  for  defendant  will 
not  be  disturbed  on  appeal  as  against  the 
weight  of  evidence,  as  the  uncontradicted 
testimony  of  a  party  is  not  controlling,  even 
though  his  evidence  is  well  within  the  pro- 
babilities and  he  is  not  impeached. 

In  an  action  upon  a  note  the  court  in 
Olsen  v.  Ensign,  28  N.  Y.,  Supp.  38,  de- 
clared that  the  uncontradicted  testimony  of 
the  defendant  was  not  conclusive,  and  the 
trial  court  was  not  bound,  as  matter  of  law 
to  regard  it,  but  might  reject  it  in  toto,  as 
the  trial  court  had  done. 

Other  cases  too  numerous  to  cite  are  to 
the  same  effect.  Some  of  them  will  be 
found  in  30  A.  &  E.  Enc.  Law,  1094,  and 
notes  in  same  volume,  on  page  1068. 
Especially  does  the  rule  apply  where,  as 
here,  all  the  testimony  was  viva  voce.  (30 
A.  &  E.  Enc.  Law,  1068,  note  2.) 

The  doctrine  applicable  to  parties  as 
witnesses  is  obviously  likewise  applicable 
to  persons  who  are  not  parties  but  are  in- 
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terested  in  the  event  either  pecuniarily  or 
by  reason  of  bias  or  prejudice.  It  may  be 
noted  parenthetically  that  many  courts  carry 
the  rule  to  its  logical  canclusion  by  holding 
that  the  creditibility  of  any  znd  every  wit- 
ness is  a  question  exclusively  for  the  jury 
or  trial  court,  upon  the  theory  that  the  ap- 
pellate court  cannot  put  itself  in  the  place 
of  the  triers  of  fact  who  have  seen,  observ- 
ed, and  heard  the  witness  (30  A.  &  E.  Enc. 
Law,  1068,  and  note  2.) 

We  therefore  submit  that  the  judge  of 
the  District  Court  may  not  be  declared  to 
have  erred  when  he  gave  to  the  interested 
witnesses  such  credit  as  to  him  they  appear- 
ed to  deserve. 


III.— THE  BURDEN  OF  PROOF. 

The  burden  is  upon  the  appellants  to  estab- 
lish their  affirmative  allegations    . 

Revised  Codes,  Sec.  7972. 

To  establish  the  right  to  the  use  of  water  by 
adverse  user,  if  properly  pleaded,  the  burden  is 
upon  the  party  asserting  that  right  to  establish 
by  a  preponderance  of  evidence, 

1.  That  the  water  was  used  for  a  full 
period  of  ten  years. 

2.  That  during  that  period,  it  was  applied 
to  a  beneficial  use. 

3.  That  such  use  was  hostile,  open,  notori- 
ous and  continuous. 
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4.  That  it  was  so  used  under  a  claim  of 
right  with  the  intention  of  establishing  title  there- 
to. 

5.  That  such  use  was  adverse  to  the  other 
parties  in  this:  that  they  were  deprived  of  the  use 
of  water  at  a  time  when  they  required  it  for  the 
purpose  of  irrigation  or  other  beneficial  use. 

6.  That  they  had  notice  of  such  adverse 
user  and  claim. 

The  evidence  heretofore  discussed,  shows 
that  the  appellants  failed  to  establish  any  of 
these  elements. 

The  rules  relating  to  acquiring  the  right  to 
use  water  by  adverse  user,  are  the  same  as  for 
acquiring  title  to  real  or  personal  property  by 
adverse  possession,  with  these  exceptions:  (1) 
That  a  person  cannot  acquire  ownership  of  water 
and  can  only  acquire  the  right  to  use  it  by  apply- 
ing it  to  a  beneficial  use,  mere  possession  giving 
no  right  or  title.  ( 2 )  The  water  must  be  used 
during  the  time  of  prescription  at  a  time  when 
the  other  party  requires  it  for  the  purpose  of  ap- 
plying it  to  a  beneficial  use;  his  rights  must  be 
invaded  in  such  manner  as  to  give  him  a  cause  of 
action. 

The  general  rule  of  evidence  is  stated  by 
Mr.  EUiott  in  his  work  on  Evidence,  Section 
1615: 
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"The  burden  of  establishing  adverse  posses- 
sion is  upon  the  party  who  relies  upon  it.  He 
must  ordinarily  show  the  existence  of  every  ele- 
ment necessary  to  constitute  adverse  posses- 
sion." 

The  evidence  to  sustain  such  right  must  be 
clear  and  positive.  It  cannot  be  sustained  or 
made  out  by  inference  or  presumption. 

Kurz  v.  Miller.  62  N.  W.  182. 
Ayers  v.  Reidel,  54  N.  W.  588. 
Dhein  v.  Beuscher,  53  N.  W.  554. 

Nothing  must  be  left  to  conjecture  or  pre- 
sumption. 

Keller  v.  Cohen  158  N.  Y.  299. 

Such  possession  must  be  to  the  exclusion 
of  all  others. 

Ward  vs.  Cochran,  150  U.  S.  697. 
An  entry  or  use  must  be  open  and  notorious 
to  give  the  owner  notice  of  hostile  claim. 

Milot  vs.  Lagomarisino,  38  Pac.  308. 

The  same  rule  prevails  in  water  right  cases. 

In  the  case  of  the  Union  Mill  and  Mining 
Company  vs.  Dangberg,  the  court  said: 

**An  adverse  use  of  water  for  the  statutory 
period  must  be  open,  notorious,  peaceable,  con- 
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tinuous,  and  under  claim  or  color  of  right;  for,  if 
any  act  is  done  by  other  parties  claiming  the 
water  that  operates  as  an  interruption,  however 
slight,  it  prevents  the  acquisition  of  any  adverse 

right" "The  burden  of  proving 

an  adverse  uninterrupted  use  of  water,  with  the 
knowledge  and  acquiescence  of  the  party  having 
a  prior  right,  is  cast  on  the  party  claiming  it/' 

Long  on  Irrigation,  Sec.  92. 

One  of  the  essential  elements  to  prove  is 
that  the  water  was  applied  to  a  beneficial  use. 

In  this  state  no  right  can  be  acquired  to  the 
use  of  water  except  for  a  beneficial  purpose. 

Revised  Codes,  Sec.  4811. 
Power  vs.  Switzer,  21  Mont.  529. 
Toohey  vs.  Campbell,  24  Mont.  18. 
Miles  vs.  Butte  City    Electric  Co.,  32 

Mont.  67. 
Lavery  vs.  Arnold,  57  Pac.  906. 
Senior  vs.  Anderson,  47  Pac.  454. 
Long  on  Irrigation,  Sec.  90. 

Another  essential  element  to  prove  is  that 
during  the  time  the  water  was  used,  others  re- 
quired it  for  use  and  were  deprived  thereof,  such 
an  invasion  of  their  rights  as  would  give  them  a 
right  of  action  against  the  party  using  it. 

lo  Talbott  vs.  Butte  City    Water  Co.,    29 
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Mont.  17,  the  cotirt  said: 

*The  testimony  offered  on  behalf  of  the  de- 
fendant shows  that  for  five  years  prior  to  the 
commencement  of  this  action,  the  defendant  and 
its  predecessor  in  interest  had  used  some  and  at 
certain  times  all  of  the  waters  of  Black  Tail 
Deer  Creek,  at  least  a  portion  of  every  year;  but 
there  is  no  showing  whatever  that  such  use  was 
had  at  any  time  when  these  plaintiffs  had  need  of 
the  water,  or  that  the  use  of  the  water  by  the  de- 
fendant interfered  with  its  use  by  the  plaintiffs 
prior  to  the  year  1891,  while  this  action  was 
commenced  in  1893.  In  order  that  the  use  of 
the  water  by  the  defendant  company  might  ripea 
into  a  right  by  adverse  user,  as  against  the  plain- 
tiffs, such  use  must  have  been  open,  notorious, 
continuous,  adverse  and  exclusive,  under  a  claim 
of  right  (Long  on  Irrigation  Sec. 90, p.  160;Q)x 
v.  Clough,  70  Cal.  345,  1 1  Pac.  732) .  It  is  not 
sufficient  for  defendant  company  to  show  that 
its  use  of  the  water  was  open,  notorious,  con- 
tinuous, but  it  must  show  that  such  use  was  ad- 
verse— that  is  its  use  of  water  must  have  been 
such  an  invasion  of  plaintiffs*  right  to  its  use,  as 
that  they  could  have  maintained  an  action 
against  the  defendant  for  such  invasion;  and 
such  adverse  use  must  have  been  continuous  for 
a  period  of  time  equal  to  the  period  of  the  stat- 
ute of  limitation,  which  in  this  instance  was  five 
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years.  (Yankee  Jim's  Union  Water  Co.,  v. 
Crary,  25  Cal.,  504,  85  Am.  Dec.  145).  This 
doctrine  is  too  well  established  now  to  be  open 
to  serious  controversy.  (Long  on  Irrigation, 
Sec.  90;  Faulkner  v.  Rondoni,  104  Cal.  140,  37 
Pac.  SS3;  Smith  v.  Logan,  18  Nev.  :49,  1  Pac. 
678;  Alta  L.  &  W.  Co.,  v.  Hancock,  85  Cal.  219, 
24  Pac.  645,  20  Am.  St.  Rep.  217.) 

The  plaintiffs  had  use  for  the  water  only 
for  agricultural  and  mining  purposes,  and,  when 
not  so  using  it,  the  law  required  them  to  turn  it 
back  into  the  stream  for  the  use  of  this  defend- 
ant, or  any  other  person  or  corporation  which 
might  have  a  right  to  its  use.  No  use  of  water 
by  a  subsequent  appropriator  can  be  said  to  be 
adverse  to  the  right  of  a  prior  appropriator,  un- 
less such  use  deprives  the  prior  appropriator  of  it 
when  he  has  actual  need  of  it.  To  take  the  water 
when  the  prior  appropriator  has  no  use  for  it, 
invades  no  right  of  his,  and  cannot  even  initiate 
a  claim  adverse  to  him." 

In  Norman  vs.  Corbly,  32  Mont.  202,  the 
court  said : 

"Respondent  claims  that  by  continual  user 
of  one  half  of  the  waters  of  Corbly  creek  since 
1873,  he  has  acquired  a  prescriptive  right  to 
continue  the  use  thereof.  Neither  party  could 
acquire  any  title  to  the  corpus  of  this  water,  but 
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only  to  the  use  thereof.  (Civil  Code,  sec.  1880; 
Middle  Creek  Ditch  Co.  v.  Henry,  et  al,  15  Mont. 
558,  38  Pac.  1054.)  So  long  as  the  plaintiff 
had  all  the  water  his  necessity  required  he  could 
not  complain,  nor  raise  any  question  as  to  the 
right  of  the  defendant  to  use  all  that  remained. 
In  order  to  obtain  a  right  by  prescription,  it  is 
necessary  that  during  the  prescriptive  period  an 
action  could  have  been  maintained  by  the  party 
against  whom  the  right  is  claimed.  (Chess- 
man V.  Hale,  31  Mont 79    Pac.    254; 

Church  vs.  Stillwell,  1 2  Colo.,  App.  43,  54  Pac. 
395.)      There  is  no  evidence  in  this  record  that  \ 
plaintiff  did  not  have  all  the  water  required  for   1 
his  own  use  from  the  date  of  its  appropriation  to  ( 
the  time  this  dispute  arose,  and  the  claim  of  a 
prescriptive  right  cannot  be  maintained."       ^^ 

It  is  contended  that  the  burden  is  upon  the 
respondents  to  prove  that  during  the  alleged  use 
by  the  appellants,  they  were  not  deprived  of 
water  and  two  cases  are  cited  to  support  that 
proposition.  The  arguments  and  citations  on 
that  point  are  similar  to  those  in  appellants'  brief 
in  Wright  vs.  Cruse,  95  Pac.  370.  The  court 
refused  in  that  case  to  follow  those  decisions, 
though  a  much  stronger  case  was  made  than  is 
here  presented  to  sustain  the  claim  of  adverse 
user. 

In  the  case  of  Gardiner  v.  Wright,  91.  Pac. 
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286,  relied  upon  by  counsel,  it  was  shown  that 
the  party  had  used  the  water  for  forty  years  and 
during  that  time  at  certain  periods  the  other  par- 
ties were  deprived  of  water  and  could  not  raise 
crops.  In  that  case  the  party  made  open  mani- 
festation of  his  claim  to  all  the  waters. 

In  a  later  case,  Watts  v.  Spencer,  94  Pac. 
39,  the  Supreme  Court  of  Oregon  said:  *The 
acts  by  which  it  is  sought  to  establish  a  pre- 
scriptive right  must  be  such  as  to  operate  as  an 
invasion  of  the  right  of  the  person  against  whom 
the  prescriptive  right  is  asserted  and  will  give 
a  cause  of  action  in  his  favor  (Long  on  Irriga- 
tion, sec.  90) ;  "No  adverse  user  can  be  initiated 
until  the  owners  of  the  superior  right  are  depriv- 
ed of  the  benefit  of  its  use  in  such  a  substantial 
manner  as  to  notify  them  that  their  rights  are 
being  invaded."  According  to  this  later  decision, 
it  is  necessary  for  the  party  to  establish  such 
user  as  deprives  the  others  of  the  use  and  in  such 
a  manner  as  to  notify  them  that  their  rights  are 
being  invaded.  There  is  no  such  proof  in  this 
case.  Indeed  this  is  the  rule  in  Oregon  (see 
Britt  V.  Reed,  70  Pac.  1029).  The  same  rule 
is  announced  in  many  other  Oregon  cases.  The 
language  quoted  by  counsel  in  Gardiner  v. 
Wright  is  applicable  only  to  the  peculiar  facts 
in  that  case. 

Counsel  also  cites  Gurnsey  v.  Antelope 
Creek  Co.,  92  Pac.  326. 
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In  that  case  the  court  found  that  for  eleven 
years  the  plaintiff  used  the  water  openly,  notori- 
ously, peaceably  and  adversely  to  the  defendant 
and  the  whole  world,  claiming  all  the  time  to  be 
the  owner  of  the  right  to  take  and  use  it  continu- 
ously. It  appeared  that  the  plaintiffs  pipe  tapped 
the  city  water  main  and  conveyed  the  water  across 

the  road  and  it  was  shown  that  the  employees  of 
the  defendant  passed  up  and  down  that  road 
along  the  pipe  line  at  various  times  during  each 

year,  and  must  have  had  notice  of  the  use. 

After  commenting  upon  the  findings  of  the 
trial  court,  the  Supreme  Court  said:  '*If  there  is 
any  substantial  evidence  of  every  element  of 
adverse  use  the  findings  of  the  court  below  are 
conclusive."  The  court  thus  recognized  the  gen- 
eral rule  that  it  is  necessary  to  establish  by  sub- 
stantial evidence  every  element  of  adverse  user. 
In  many  other  California  decisions,  the  same  rule 
is  announced,  so  that  the  seeming  departure  from 
the  general  rule  in  the  case  cited  by  counsel,  was 
only  after  the  plaintiff  had  by  substantial  evi- 
dence proven  every  element  necessary  to  estab- 
lish a  right  by  adverse  user.  In  the  case  at  bar, 
the  appellants  did  not  establish  by  substantial 
evidence  or  any  evidence,  any  of  the  elements  of 
adverse  use. 

The  court,  after  hearing  all  of  the  evidence, 
found  against  the  claim  of  adverse  user,  and 
found  (paragraph  50,  page  205,  Tr.)  that  all 
the  parties  used  the  water  each  year.      This 
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court  must  presume  that  the  finding  is  based  up- 
on substantial  evidence. 

We  respectfully  submit  that  the  judgment 
and  the  order  denying  a  new  trial  should  be 
affirmed. 

Respectfully  submitted, 

T.  J.  WALSH  &  W.  T.  PIGOTT, 

Attorneys  for  Respondents. 

JOSEPH  E.  SMITH  and  ,the  RIVER- 
SIDE LAND  AND  LIVE  STOCK 
COMPANY. 

WALSH  &  NEWMAN, 

Attorneys  for  Respondents. 

WILLIAM  L.  COPELAND,  A.  T.  DUFF, 
MICHAEL  BAUERS,  JOSEPH  BAR- 
BER, A.  MACOMBER,  THOMAS 
WILLIAMS,  GEORGE  G.  WEBB,  B. 
S.  SMITH  and  EVANGELINE 
LITTLE. 

GEORGE  F.  COWAN, 

Attorney  for  Respondents. 

JOHN  ROTHFUS,  SETH  BLONDELL, 
JOSEPH  MASSA,W.  N.  SHERLOCK, 
ELLA  SHERLOCK,  JENNIE  C. 
SHERLOCK,  ETHEL  L.SHERLOCK, 
JOHNATHAN  W.  SHERLOCK, 
heirs  of  A.  W.  SHERLOCK,  deceased. 
NORA  E.  SHERLOCK,  heirs  of  A.  W. 
SHERLOCK,  deceased. 

WALSH  &  NEWMAN, 

Of  Counsel  for  Seth  Blondell. 
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IN    THE 

SUPREME  COURT 

OP  THB 

STATE  OF  MONTANA 


STATE  OF  MONTANA  ex  rel  ROBERT  GREGG 
et  al. 

Relators, 
vs. 
JOHN  E.  ERICKSON  et  al. 

Respondents. 


BRIEF  OF  RELATORS. 


This  proceeding  challenges  the  existence  of  an 
act  jcreating  Lincoln  County. 

At  the  last  session  of  the  l^islature  a  bill  was 
introduced  to  create  Cabinet  County.  It  wmit  to 
the  committee  of  the  Senate  on  Counties,  Towns 
and  Municipal  Corporations.  That  committee  re- 
ported and  recommended  that  the  bill  be  printed 
with  certain  amendments,  one  of  which  provided 
for  a  change  in  the  boundaries,  and  the  other  in 
the  name  of  the  proposed  county  from  Cabinet  to 
Liniooln. 

The  report  was  adopted,  the  bill  with  the  amend- 
ments printed,  and  eventually  i^  was  put  upon  its 
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final  passage,  was  passed,  and  concurred  in  by  the 
House. 

A  copy  of  the  bill  as  printed,  that  is,  as  though 
it  designated  the  comity  which  it  purported  to 
create  as  Lincoln,  and  fixing  the  boundaries  in 
accordance  with  the  amendments  originating  with 
the  committee,  became  the  basis  for  an  enrolled 
bill,  which  was  sent  to  the  governor,  but  this  sup- 
posed enrolled  bill  differed  from  the  printed  bill 
in  that  there  were  omitted  from  it  twelve  lines  of 
the  bill  as  printed,  and  parts  of  two  other  lines. 

In  this  form  the  enrolled  bill  was  signed  by  the 

Governor.    The  omitted  matter  is  as  follows : 

**Nine  hundred  dollars. 

Public  Administrator,  as  provided  by  law. 
Surveyor,  as  provided  by  law. 

Coroner,  as  provided  by  law. 

Said  salaries  shall  commence  when  said 
Officers  shall  enter  upon  their  respective 
duties,  and  shall  not  be  increased  until  the 
assessed  valuation  of  said  Lincoln  County  is 
more  than  Four  and  less  than  Six  Million 
Dollars,  when  said  salaries  shall  be  for  said 
respective  officers  as  provided  in  Section  .... 
of  the  Eevised  Codes  of  1907  of  the  State  of 
Montana. 

*' Section  12.  That  at  their  first  meeting 
the  said  commissioners  of  Lincoln  County, 
are  empowered  to  subdivide  said  County  into 
municipal  townships,  and  establish  road  dis- 
tricts, and  they  are  hereby  authorized  to  ap- 
point two  justices  of  the  peace  and  two  con- 
stables, for  each  municipal  township,  and 
road  supervisors  for  each  road  district,  when 


required.** 

In  explanation  it  should  be  said  that  the  words 
''Nine  Hundred  Dollars"  with  whieh  the  omitted 
portion  commences  formed  the  last  half  of  one 
line,  of  which  tlie  first  half  was  "Superintendent 
of  Schools,"  the  preceding  portion  of  the  section 
being  as  follows : 

''Section  11.  That  the  Officers  appointed 
and  mentioned  herein  in  Section  10  of  this 
Act,  shall  each  be  allowed  to  receive  an  annual 
compensation  for  tlieir  services  as  such  offi- 
cers, as  follows,  to-wit: 

For  each  Countv  Commissioner,  the  sum  of 
Six  Dollars  ($6.00)  per  day,  when  in  actual 
session,  not  exceeding  the  sum  of  Two  Hun- 
dred and  Fifty  Dollars  ($250.00)  per  year. 
Treasurer  Twelve  Hundred  Dollars. 

Sheriff,  Fifteen  Hundred  Dollars. 

Clerk  and  Recorder,  Twelve  Hundred  Dollars. 
Assessor,  Twelve  Himdred  Dollars. 

Clerk  of  the  District  Court, 

Twelve  Hundred  Dollars. 

Superintendent  of  Schools," 

It  is  insisted: 

1.  That  the  amendments  reported  by  the  Sen- 
ate Committee  were  never  adopted. 

2.  That  the  bill  which  passed,  even  if  such 
amendments  wene  adojtted,  so  as  to  be  incor- 
porated in  the  bill,  was  never  signed  bj^  tiie  Gov- 
ernor; in  other  words,  there  is  a  fatal  variance 
between,  the  bill  which  passed  and  the  enrolled 
bill  bearing  the  executive  signature. 


^R) 


_4_ 

I. 

WAS  THE  ORIGINAL  BILL  AMENDED? 

It  is  submitted  that  the  record  does  not  siio 
that  the  amendments  proposed  by  the  Senate 
Committee  were  ever  adopted,  or  that  they  ever 
became  a  part  of  the  bill.  The  conmiittee  recom- 
mended that  the  bill  be  printed  with  cert-ain 
amendments  and  that  report  was  adopted.  This 
certainly  did  not  adopt  the  amendments  any  more 
than  it  adopted  the  bill.  Had  the  eonunittee  re.:- 
ommended  that  the  bill  be  amended  in  certain 
particulars,  and  that  as  amended,  it  be  printeii 
and  snch  a  report  had  been  adopted,  the  amend- 
ments would  have  been  a  part  of  the  bill.  But 
nothing  of  the  kind  was  done.  They  simply  re- 
commended that  the  bill  be  printed  with  certain 
amendments,  apparently^  for  the  information  of 
the  house,  so  that  members  might  have  an  oppor- 
tunity to  study  the  bill  as  it  should  appear  if  the 
amendments  coming  from  the  committee  shoul  1 
be  adopted- 

Clearly  the  committee  recommended  only  ol^ 
thing,  namely,  printing.  Tlie  only  thing  the  House 
did  was  to  authorize  the  printing  of  the  bill  with 
the  proi)Osed  amendments.  The  committee  did  not 
even  recommend  to  the  House  that  the  amend- 
ments be  adopted,  it  recommended  that  tbey  le 
printed  alon*'  with  the  remainder  of  the  bill,  as 
though  they  formed  a  part  of  it  The  bill  which 
passed  the  Senate,  accordingly,  was  essentially 
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different  from  either  the  bill  that    passed    the 
House  or  the  bill  that  was  signed  by  the  Governor. 

n. 

VARIANCE  IX  THE  EXROLLED  BILL. 
But  if  this  view  is  not  correct  still  the  bill  "■  - 
\ras  signed  by  the  Governor  was  substantially  dif- 
ferent from  the  bill  that  was  passed  by  both 
houses.  The  bill  they  passed  was  never  signed 
bv  the  Governor.  The  bill  the  Governor  signed 
was  never  passed  by  the  Legislative  Assembly. 

The  question  presented  has  been  before  the 
courts  for  adjudication  repeatedly,  and  the 
authorities  are  apparently  uniform  to  the  effect 
that  if  there  is  any  substantial  difference  between 
the  bill  as  it  was  passed  by  the  legislative  body 
and  the  enrolled  bill  which  was  signed  bv  the 
Governor,  there  is  no  new  law. 

The  following  are  direct  decisions  on  the  propo- 
sition : 

Woody  V-  State.  48  Ala.  115. 

Legg  V.  Mayor,  42  Md.  203. 

Brady  v.  West  5<)  Miss.  6S. 

Smither  v.  Campbell,  Land  Com'r.  41  Ark. 
475. 

People  ex  rel  Dietz  v.  DeWolf.  62  HI.  253. 

Mogg  V.  Randolph,  77  Ala.  597. 

Sayer  v.  Pollard,  77  Ala.  608. 

Jones  V.  Hutchinson,  43  Ala.  721. 

Steen  v.  Leeper,  78  Ala.  511. 

Berry  v.  Baltunore  Co.,  41  Md.  446. 
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State  ex  rel  Att'y  Gen.  v  Ha^ood,  13  S.  C. 
46. 

Presoott  V.  Board  of  Trustees,  199  111.  324. 

State  ex  rel  Boyd  v.  Deal,  24  Fla.  293. 

Yancey  v.  Wadell,  36  So.  733. 

King  Lumber  Co.  v.  Crow,  46  So.  646. 

Dow  V.  Bendleman,  5  S.  W.  297. 

Moody  V.  State,  17  Am.  Rep.  28. 

Bode  V.  Phelps,  45  N.  W.  493. 

State  V.  McClelland,  25  N.  W.  77. 

State  V.  Wendler,  94  Wis.  369,  6»  N.  W.  750. 

State  V.  Swan,  7  Wyo.  166,  75  Am.  St.  889- 

901. 

Even  a  lack  of  conformity  between  the  title  of 

tt«e  enrolled  bill  signed  by  the  Governor  and  that 

which  passed  the  assembly  vitiates  the  measure. 

Simpson  v.  U.  S.  Y.  Co.,  110  Fed.  799. 

III. 

IS  THE  VARIANCE  MATERIAL! 

Weis  V.  Ashley,  81  N.  W.  318. 
The  omission  of  words  from  the  enrolled  bill, 
which,  if  incorporated,  would  not  change  the  sub- 
stance or  eifeet  of  the  statute  as  it  passed  the  legis- 
lature, will  not  invalidate  the  act. 

Sharp  V.  Merrill,  43  N.  W.  385. 

Jackson  v.  Auditor,  112  N.  W.  1017. 
Thus,  the  omission  of  the  first  part  of  Section  12 
of  the  bill  as  printed  would  not  operate  to  defeat 
the  measure  or  prevent  it  from  becoming  effica- 
cious as  a  law,  because  it  woold  be  the  duty  of  the 
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Commission'ers,  if  the  bill  were  silent  on  the  sub- 
ject, to  do  just  the  things  which  it  is  iiierein  pro- 
vided they  should  do. 

Sec.  2894,  Subs.  2  and  19,  Revised  Codes. 
But  the  provision  of  the  bill  fixing  the  salary  of 
the  County  Superintendent  at  Nine  Hundred  Dol- 
lars is  vital.  There  is  no  means  of  knowing  into 
what  class  this  county  may  fall  when  it  is  classified 
by  tlie  commissioners  if  it  shall  assume  life,  but 
vrhatever  class  it  may  go  into  the  salary  fixed  by 
the  bill  for  this  office  will  differ  from  tlie  salaiy 
provided  by  the  general  law  for  the  office  of  county 
superintendent  of  schools. 

If  it  shall  be  found  to  come  within  the  eighth 
class,  the  salary  of  the  county  superintendent  as 
provided  by  the  general  law,  and  that  should  bo 
held  to  control,  will  be  $600.00;  if  within  the 
seventh  class,  $800.00;  in  the  sixth  class,  $1200, 
and  in  any  of  the  higher  classes  a  still  greater 
sum. 

Section  3116,  Revised  Codes. 
Accordingly,  if  the  county  to  be  created  should 
be  found  to  belong  to  the  eighth  or  the  seventh 
class,  it  is  evident  the  legislature  intended  that  this 
ofSeer  should  receive  a  salary  greater  than  that 
paid  the  incumbents  of  the  office  in  older  counties 
of  the  same  class ;  yea,  it  was  intended  that  though 
it  should  rank  only  as  an  eighth  class  county,  the 
county  superintendent  should  receive  a  salary 
arreater  than  that  paid  to  the  same  officer  in  old 


4^1 


—8— 
in  old  seventh-class  counties. 

But  the  provision  with  whic'h  Section  11  con- 
cludes is  all  important. 

As  stated,  there  is  no  means  of  knowing  in 
what  class  this  county  would  be  found,  until  a 
classification  is  made  pursuant  to  the  provisions 
of  Section  2975  of  the  Revised  Codes,  in  Septem- 
ber, 1910.  If,  at  that  time,  the  assessed  valuation 
is  more  than  four  and  less  than  six  millions,  tlie 
salaries  may  be^increased  so  as  to  conform  to  the 
salaries  prescribed  for  officers  of  the  same  class 
by  the  general  law.  If  the  valuation  should  be 
found  at  that  time  to  be  less  than  $4,000,000,  no 
increase  in  the  salaries  occurs,  though  it  is  not 
expressed  that  they  may  be  decreased.  Likewise, 
if  the  assessed  valuation  shall  be  more  tlian 
$6,000,000,  no  increase  can  be  made.  It  is  only 
when  the  assessed  valuation  is  between  $4,000,()0ii 
and  $6,000,000  that  the  increase  may  be  started. 
Apparently,  if  at  any  classification  time,  the  valu- 
ation is  not  found  to  be  somewhere  between 
$4,000,000  and  $6,000,000,  no  increase  is  allowable, 
and  the  officers  of  this  county  must  content  them- 
selves with  a  less  salary  than  that  received  by  the 
same  officers  in  other  counties  of  the  same  class. 
Just  what  salaries  would  be  paid  to  the  officers 
of  this  county  if  the  assessed  valuation  should  be 
found,  when  the  classification  is  made,  to  be  be- 
tween $4,000,000  and  $6,000,000,  is  a  matter  in- 
volved in  more  or  less  doubt. 
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It  would  be  beyond  the  eigbth  class,  which  in- 
cludes all  counties  having  an  assessed  valuation  of 
less  than  $3,000,000. 

Section  2973,  Revised  Codes. 
If  it  should  be  over  $3,000,000  but  less  than 
$4,000,000  it  would  be  in  the  seventh  class,  but 
the  officers  could  have  no  raise  of  salaries  to  con- 
form to  those  paid  in  other  counties  of  that  class. 
There  would  be  a  difference  to  the  disadvantage 
of  the  treasurer  to  the  amount  of  $600  annually; 
in  the  case  of  the  sheriff,  $500,  and  clerk  and  re- 
corder $600. 

Evidently  the  legislature  did  not  intend  that  the 
salaries  of  these  officers  should  be  regulated  and 
controlled  by  the  general  law.  It  is  apparent  that 
it  was  felt  that  the  burden  of  the  salaries  fixed  by 
the  general  law  would  be  heavier  than  it  ought 
to  impose  on  the  people  of  this  new  county. 

The  omitted  portions  are,  therefore,  essential 
and  important  parts  of  the  measure. 

It  is  impossible  to  say  that  they  were  not  a 
moving  consideration  in  securing  for  the  bill  the 
approval  of  the  legislature,  nor  that  it  would 
have  passed  had  they  not  been  incorporated  in  it. 
It  is  not  an  unreasonable  supposition  that  support 
may  have  been  obtained  for  the  bill  essential  to 
its  passage  by  the  presence  in  it  of  these  very  pro- 
visions. The  whole  bill,  all  its  provisions,  was 
what  evoked  the  approval  of  the  legislative  body. 
They   considered    one   measure,— the     Governor 
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signed  another.  Possibly  he  would  not  have  signed 
a  bill  having  these  provisions  in  it  It  might  have 
appealed  to  him  as  unjust  that  the  county  superin- 
tendent of  schools  should  get  a  larger  salary  in 
this  new  county  than  is  paid  to  the  same  officer 
in  counties  of  either  the  seventh  of  eighth  class, 
or  that  it  was  unjust  to  pay  the  officers  of  this 
county,  after  classification,  less  than  was  paid  h 
other  counties  of  the  same  class,  or  that  it  was 
unwise  to  disturb  the  rule  of  uniformity  in  tliis 
regard.  Anyway  he  did  not  sign  the  measure 
passed  by  the  legislature. 

TV. 
IS  SECTION  n  CONSTITUTIONAL! 

The  only  way  it  can  be  upheld  as  a  law  is  by 
discarding  the  entire  Section  11  as  unconstitu- 
tional. 

Of  course,  if  this  section  is  unconstitutional, 
the  legal  effect  of  the  act  as  signed  is  the  same 
as  the  legal  effect  of  the  act  as  passed,  and  the 
omission  is  immaterial.  It  is  just  the  same  as 
the  omission  of  words  from  a  bill  which  do  not 
change  its  mining. 

It  might  be  advanced  that  the  whole  section  i^ 
void  because  special  legislation  is  forbidden  by 
Section  26  of  Article  V  of  the  Constitution.  There 
isr  however,  no  provision  of  that  section  prohibit- 
ing the  passage  of  special  laws  in  relation  to  the 
salaries  of  officers,  and  if  legislation  of  this  char- 
acter is  condemned  at  all,  it  must  be  by  virtue  of 
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the concluding  clause,  **In  all  other  cases  where 
general  law  can  be  made  applicable,  no  special 
law  shall  be  enacted." 

Two  complete  answers  may  be  made  to  anj^  sudi 
contention. 

1.  Under  that  provision  the  legislature  is  the 
judge  as  to  whether  a  general  law  is  or  is  not 
applicable. 

2.  Neither  that  nor  am'  other  part  of  the  sec- 
ion  prohibits  a  special  act  creating  a  county  and 
making  temporary  provision  for  its  government 

The  first  proposition  above  asserted  is  sup- 
ported by  a  direct  adjudication  of  the  Supreme 
Court  of  the  United  States  in 

Gutlirie  v.  Cit>%  173  U.  S.  528. 

The  act  of  July  30, 1886,  prohibiting  special  leg- 
islation by  the  territories,  provided,  among  other 
things,  that  no  special  law  should  be  enacted 
''where  a  general  law  can  be  made  applicable.'* 
The  validity  of  the  act  of  the  legislature  of  the 
territoiy  of  Oklahoma  being  challenged,  as  violat- 
ing this  provision,  the  court  said : 

"Whether  a  general  law  can  be  made  appli- 
cable to  the  subject  matter  in  regard  t-o  which 
a  special  law  is  enacted,  by  a  territorial  leg- 
islature, is  a  matter  which  we  think  rests  in 
the  judgment  of  the  legislature.  State  (John- 
son) V.  Hitchcock,  1  Kan.  184.'* 

All  tiie  courts  hold,  apparently,  that  at  least 

a  wide  latitude  is  reposed  in  the  legislature  to 

determine  whether  a  general  law  can  be  made 


'TT'^S.  T    T-^^'Tf,?^    -^  iB^-^t  ■>*--' 


43^ 


—12- 

applicable.  The  greater  number  insist  that  the 
discretion  vested  in  the  legislature  in  that  regard 
is  not  open  to  review  by  the  courts.  A  mono- 
graphic note  to  the  case  of 

Sanitarj-  Dist.  v.  Ray,  93  Am.  St.  102, 
holding,  in  accordance  with  the  weight  of  author- 
ity as  above  announced,  collects  many,  if  not  all, 
of  the  eases  in  which  the  subject  was  considered. 
It  quotes  the  following  from 

People  V.  MuUender,  132  Cal.  217, 

namely : 

"That  the  act  here  in  ouestion  is  both  local 
and  special  is  conceded.  But  that  is  not  con- 
clusive. The  language  of  said  paragraph  (of 
the  constitution  which  prohibits  local  or  spe- 
cial laws  in  all  other  cases  wihere  a  general 
law  can  be  made  applicable)  plainly  implies 
that  there  are  or  may  be  cases  wliere  a  local 
or  special  act  may  be  wise,  salutar\%  and 
appropriate,  and  in  no  wise  promotive  of 
those  evils  which  result  from  a  general  and 
indiscriminate  resort  to  local  and  special  leg- 
islation. The  constitution  submits  the  ques- 
tion whether  a  general  law  can  be  made  appli- 
cable in  any  given  case  to  the  judgment  of  the 
legislature,  to  be  determined  in  the  light  of 
the  evils  intended  to  be  avoided,  and  with  its 
determination  upon  that  question  we  may  not 
interfere,  unless  the  disregard  of  the  consti- 
tutional requirement  is  clear  and  palpable." 

The  statute  is  equally  safe  from  successful  at- 
tack for  the  second  reason  above  assigned. 
This  court  said  in 

Halliday  v.  Sweet  Grass  Co.,  19  Mont.  364 : 
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'*  Creating  a  new  county  by  a  special  act  is 
not  forbidden  by  the  state  constitution,  and 
matters  necessarily  incident  to  the  creation 
of  a  new  county,  which  are  provided  for  in  the 
act  creating  lit,  sioflely  for  the  purpose  of 
organizing  the  new  county  and  setting  it  in 
motion  as  one  of  the  governmental  subdivi- 
sions of  the  state,  do  not  come  within  tlie  let- 
ter or  the  spirit  of  the  iniiibition  of  Section 
26,  Article  5.'' 

In  that  case  the  validity  of  warrants  issued 
upon  the  adjustment  of  the  indebtedness  of  the 
old  county  between  what  remained  of  its  territory 
and  the  new  county  was  attacked.  It  would  seem 
as  though  a  statute,  general  in  its  nature,  pro- 
viding for  the  adjustment  of  the  indebted iv> 
division  of  the  property  of  a  county,  on  the  crea- 
tion of  a  new  county  from  a  part  of  its  territorj', 
could  be  framed.  This  decision  seems  to  be  an 
adoption  by  our  court  of  the  rule  laid  down  by 
tlie  Supreme  Court  of  the  United  States.  But  how- 
ever that  may  be,  it  is  a  direct  adjudication  that 
Section  12  is  not  open  to  criticism  as  being  in 
violation  of  any  of  the  provisions  of  Section  26  of 
Article  V. 

The  Sweet  Grass  case  was  affirmed  in 
Sackett  v.  Thomas,  19  Mont.  364. 

The  suggestion  above  made  that  a  general  law 
could  be  framed  providing  for  the  adjustment  of 
financial  relations  on  the  creation  of  a  new  county 
finds  its  answer  in  the  following  language  from 
People  V.  McFadden,  81  Cal.  489, 
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in  which  the  doctrine  of  Halliday  v.  Sweet  Grass 

Comity  was  affirmed : 

**3.  It  is  also  claimed  that  the  act  is  void 
heoause  it  is  in  conflict  with,  or  passed  in 
violation  of,  Art.  4,  Sec.  25,  Subd.  33  of  the 
Constitution,  where  it  is  provided  that  'the 
legislature  shall  not  pass  local  or  special 
laws  *  *  *  in  cases  where  a  general 
law  can  be  made  applicable.'  This  point  is 
not  well  taken.  While  it  may  be  found  prac- 
ticable, and  the  legislature  has  already  en- 
deavored, by  a  single  act,  to  provide  a  uni- 
form system  of  county  government,  we  can 
hardly  conceive  it  possible,  in  view  of  the 
varied  conditions  of  the  different  localities  in 
this  state,  if,  indeed,  it  could  be  done  in  any 
state,  to  frame  a  single  law  which  should  meet 
the  necessities  of  each  attempt  to  organize  a 
new  *  political  subdivision  of  the  state.'  In 
anv  event,  whether  such  a  law  could  *be  made 
applicable*  depends  upon  questions  of  fact 
which  this  court  has  no  means  of  investigat- 
ing, and  upon  the  solution  of  which  it  would 
not  attempt  to  substitute  its  judgment  in  place 
of  that  of  the  legislature.  The  policy  of  add- 
ing to  the  number  of  the  'political  subdivi- 
sions of  tiie  state'  is  one  to  be  determined  by 
the  l^islative  department  of  the  government, 
in  each  instance  when  the  proposition  to  do  so 
is  made;  and,  if  the  determination  be  favor- 
able, then  the  legislative  department  alone 
must  fix  and  determine  the  boundaries  of  such 
subdivision." 

The  doctrine  of  this  ease  was  affirmed  in 

People  V.  Glenn,  100  Cal.  419, 

the  court  saying: 

"There  are  other  points  made  by  appellants 
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in  their  brief  which  we  do  not  deem  necessary 
to  be  largely  discussed.  They  are  in  great 
part  answered  by  the  decision  of  this  court  in 
People  V.  McFadden,  81  Cal.  489,  15  Am.  St. 
Rep.  66,  which  involved  the  validity  of  tlie 
act  creating  the  county  of  Orange.  It  must 
be  remembered  that,  as  held  in  the  case  just 
cited,  an  act  creating  and  providing  for  the 
original  organization  of  a  new  county  is  not 
within  the  prohibitions  of  the  constitution 
against  special  and  local  legislation;  and  this 
consideration  parries  most  of  the  additional 
thrusts  made  in  the  brief  at  the  validity  of  • 

the  Glenn  County  act.  Many  of  the  provi- 
sions of  an  act  creating  a  new  county  are  in- 
tended to  be  only  preliminary  and  temporary, 
and  are  necessary  to  put  the  new  political  sub- 
division on  its  feet^  so  that  at  the  expiration  • 
of  time  limited  for  the  existence  of  the  tem- 
porary expedients,  the  county  may,  in  due 
course,  take  its  place  under  the  general  law  •' 
for  the  government  of  organized  counties." 

Indeed  statutes  have  been  upheld  fixing  the  fees 
and  compensation  of  particular  officers  of  a  single  * 

organized  county,  presumably  upon    the    theory  5 

that  what  would  be  adequate  compensation  in  one  *  * 

county  of  a  particular  class  would  not  be  adequate  I 

in  another  of  the  same  class,  and  that  the  action  ft 

of  the  legislature   indicates    tiiat  a  general  law  ^ 

could  not  be  made  applicable, — that  is  to  say,  that  « 

in  its  judgment  a  general  law  would  work  inequit- 
ably and  unjustly  and  would,  therefore,  be  in- 
applicable. Such  a  decision  was  made  in  the 
case  of 
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State  ex  rel  McNamee  v.  Spinner,  37  Pae. 

837. 

Tlie  point  ruled  on  is  disclosed  in  the  following 

quotation  from  the  opinion : 

**At  the  session  of  the  legislature  in  the 
year  1891,  an  act  was  passed  allowing  a  jus- 
tice of  the  peace  of  Eureka  townshir»  a  salary- 
of  $60  a  month,  in  lieu  of  fees.  St.  1891, 
p.  35.  The  only  question  is  whether  the  legis- 
lature had  the  power  to  adopt  a  special  law 

applicable  to  the  incumbent  of  this  office.  The 
objection  is  that  the  law  is  special  and  local, 

regulating  county  and  township  business, 
contrary  to  the  provisions  of  Section  20  of 
Article  4  of  the  Constitution.  The  authority 
to  enact  special  laws  fixing  the  compensation 
of  county  officers  has  been  frequently  exer- 
cised by  the  legislature.  No  judicial  question 
as  to  the  constitutionality  of  such  legislation 
had  been  made  until  the  case  of  State  v. 
Fogus,  19  Nev.  247,  9  Pac.  123,  was  decided. 
In  that  case  the  power  of  the  legislature  to 
adopt  laws  of  this  nature  was  upheld.  That 
decision  was  followed  and  approved  in  the 
case  of  Minmg  Co.  v.  Allen,  21  Nev.  325,  31 
Pac.  434." 

The  propriety  of  this  decision  and  others  re- 
ferred to  in  the  opinion  appealed  so  strongly  to 
the  people  of  Nevada  that  when  their  constitution 
was  amended  they  provided  that  the  inhibition  of 
special  legislation  should  not  extend  to  "deny  or 
restrict  the  power  of  the  legislature  to  establisli 
and  regulate  the  compensation  and  fees  of  count}- 
and  township  officers." 

A  like  conclusion  was  reached  in  the  case  of 
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Campbell  v.  Board,  65  Pac.  679. 
In  that  case  a  statute  fixing  the  eompensation 
of  the  probate  judge  of  Labette  County  was  at- 
tacked as  being  special  legrislation,  in  violation 
of  the  constitution.  With  reference  to  this  claim 
the  court  said : 

"As  to  the  latter  contention,  it  has  been 
expressly  decided  by  this  court  that  the  legis- 
lature has  the  power,  by  special  law,  to  pre- 
scribe the  fees  that  may  be  retained  or  salary 
to  be  paid  to  the  county  officers  in  the  differ- 
ent counties  of  the  state  (Com'rs.  v.  Shoe-  • 
maker,  27  Kan.  77),  and  that  in  such  matters  1 

of  local  concern  it  is  the  province  of  tiie  legis- 
lature to  determine  and  declare  whether  the 

object  to  be  attained  can  or  cannot  be  accom-  " 

plished  by  the  passage  of    a    general    law.  * 

(State  V.  Hitchcock,  1  Kan.  178,  81  Am.  Dec.  f 

503;  Elevator  Co.  v.  Stewart,  50  Kan.  578,  * 

32  Pac.  53 ;  State  v.  Llewelling,  51  Kan.  562,  ^ 

33  Pac.  425 ;  Eichholtz  v.  Martin,  53  Kan.  486,  * 
36Pae.  1064.)*'  i 

But  whether  the  legislature  could  or  could  not  * 

enact  a  statute  fixing  the  fees  or  compensation  |. 

of  a  particular  officer  of  one  county  or  the  officers  If 

of  any  particular  county  previously  organized,  ^ 

and  in  operation,  it  is  scarcely  open  to  doubt  that 

it  can  make  t«nporary  provision  in  relation  to  -a 

tlie  officers  of  a  county  in  the  act  creating  it.  P 

This  is  not  the  first  instance  in  which  the  legis- 
lature has  made  special  provision  in  relation  to 
the  salaries  of  the  officers  of  a  new  county  in  the 
act  creating  it.  ■  p 
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The  Sanders  County  act  made  similar  provision. 
Laws  of  1905,  page  18, 
though  that  creating  Broadwater  made  the  general 
law  applicable, 

Laws  of  1887,  page  45, 
as  did  the  act  bringing  Rosebud  into  being. 
Laws  of  1901,  page  97. 

By  operation  of  the  general  law  these  counties 
becMne  at  once  of  the  seventh  class,  for  the  pur- 
pose of  determining  the  salaries  of  their  officers. 
Political  Code,  Section  4332. 

(This  section  seems  to  have  been  omitted  in  the 
late  revision.) 

It  is  evident  that  the  legislature  intended  that 
the  officers  of  this  new  county  i^ould  not  have  the 
salaries  to  which  they  would  become  entitled  under 
the  general  law.  It  intended  to  effect  a  saving 
t«  the  people,  as  shown  above,  of  $600  annually  in 
the  case  of  the  treasurer,  $500  in  the  case  of  the 
sheriff,  and  $600  in  the  case  of  the  derk  and  recor- 
der, but  felt,  apparently,  perhaps  because  of  the 
extent  of  territory  and  sparseness  of  the  popula- 
tion, involving  the  necessity  of  much  travel  and 
into  perhaps  remote  re;gions,  that  the  county  sup- 
erintendent should  have  $100  more  than  she  could 
claim  under  the  general  law. 

V. 
CAN  THE  COURT  LOOK  TO  THE  BILLS  ON 
FILE  WITH  THE  SECRETARY  OF  STATE? 

The  contention  is  made,  however,  that  the  court 
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can  not  look  beyond  the  enrolled  bill  to  ascertain 
whetlier  it  does  conform  to  the  bill  which  passed 
both  honses;  that  there  is  a  conclusive  presump- 
tion because  it  bears  the  signatures  of  the  presid- 
ing officers  of  both  houses  and  of  the  Governor 
that  it  is  the  identical  bill  which  passed,  or,  if 
tlie  court  can  look  farther  than  the  enrolled  bill 
(wiiich,  of  course,  is  saying  that  no  determination 
can  be  made  by  any  court  of  the  invalidity  of  a  law? 
for  lack  of  conformity  between  the  bill  which 
passed  and  the  enrolled  bill),  it  is  impossible  or 
improper  for  the  court  to  consult  anything  in 
arriving  at  a  solution  of  the  question  but  the  jour- 
nals of  the  two  houses. 

Presented  in  its  broadest  aspect,  namely,  that 
there  is  a  conclusive  presumption  that  the  very 
bill  which  is  enrolled  was  passed  by  the  two 
bouses,  the  contention  was  rejected  by  this  court 
in 

Palatine  Ins.  Co.  v.  N.  P.  Ry.  Co.,  34  Mont 
268. 
The  doctrine  of  this  case  was  re-affirmed  in 

Johnson  v.  Great  Falls,  99  Pac.  1059. 
The  question,  so  much  debated  in  other  juris- 
dictions, and  in  respect  to  which  Uie  courts  are 
hopelessly  divided,  must  here  be  considered  as 
now  at  rest 

The  principle  of  that  case  has  been  to  a  very 
large  extent  a  governing  one  in  influencing  the 
courts  in  their  adjudications  on  the  question  here 
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The  Sanders  County  act  made  similar  provision. 

Laws  of  1905,  page  18, 
though  that  creating  Broadwater  made  the  general 
law  applicable, 

Laws  of  1887,  page  45, 
as  did  the  act  bringing  Rosebud  into  being. 

Laws  of  1901,  page  97. 
By  operation  of  iihe  general  law  these  counties 
became  at  once  of  the  seventh  class,  for  the  pur- 
pose of  determining  the  salaries  of  their  officers. 

Political  Code,  Section  4332. 
(This  section  seems  to  have  been  omitted  in  the 
late  revision.) 

It  is  evident  that  the  legislature  intended  that 
the  oflScers  of  this  new  county  should  not  have  the 
salaries  to  which  they  would  become  entitled  under 
the  general  law.  It  intended  to  effect  a  saving 
to  the  people,  as  shown  above,  of  $600  annually  in 
the  case  of  the  treasurer,  $500  in  the  case  of  the 
sheriff,  and  $600  in  the  case  of  the  clerk  and  recor- 
der, but  felt,  apparently,  perhaps  because  of  the 
extent  of  territory  and  sparseness  of  the  popula- 
tion, invohdng  the  necessity  of  much  travel  and 
into  perhaps  remote  regions,  that  the  county  sup- 
erintendent should  have  $100  more  than  she  could 
claim  under  the  general  law. 

V. 
CAN  THE  COURT  LOOK  TO  THE  BILLS  ON 
FILE  WITH  THE  SECRETARY  OF  STATE  ? 
The  contention  is  made,  however,  that  the  court 
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can  not  look  beyond  the  enrolled  bill  to  asoertain 
whether  it  does  conform  to  the  bill  wbieh  passed 
both  houses;  that  there  is  a  conclusive  presump- 
tion because  it  bears  the  siinmatures  of  the  pr^id- 
ing  officers  of  both  houses  and  of  the  Governor 
that  it  is  the  identical  bill  which  passed,  or,  if 
the  court  can  look  farther  than  the  enrolled  bill 
(\diich,  of  course,  is  saying  that  no  determination 
can  be  made  by  any  court  of  the  invalidity  of  a  law 
for  lack  of  conformity  between  the  bill  which 
passed  and  the  enrolled  bill),  it  is  impossible  or 
improper  for  the  court  to  consult  anything  in 
arriving  at  a  solution  of  the  question  but  the  jour- 
nals of  the  two  houses. 

Presented  in  its  broadest  aspect,  namely,  that 
there  is  a  conclusive  presumption  that  the  very 
bill  which  is  enrolled  was  passed  by  the  two 
houses,  the  contention  was  rejected  by  this  court 
in 

Palatine  Ins.  Co.  v.  N.  P.  By.  Co.,  34  Mont. 
268. 
The  doctrine  of  this  case  was  re-affirmed  in 

Johnson  v.  Great  Palls,  99  Paa  1059. 
The  question,  so  much  debated  in  other  juris- 
dictions, and  in  respect  to  which  the  courts  are 
hopelessly  divided,  must  here  be  considered  as 
now  at  rest 

The  principle  of  that  case  has  been  to  a  very 
large  extent  a  governing  one  in  influencing  the 
courts  in  their  adjudications  on  the  question  here 
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presented,  of  the  effect  of  a  substantial  variance 
between  the  bill  which  passed  the  assembly  and 
the  bill  which  was  signed  by  the  Governor.  Tims 
in 

Brady  v.  West,  50  Miss.  68, 
it  was  held  that  when  it  anpeared  that  the  enrolled 
bill  diifered  in  an  essential  particular  from  the 
bill  that  passed,  there  was  no  legal  enactment,  but 
when  the  question  came  before  the  same  court 
again  in 

Ex  parte  Wren,  63  Miss.  512, 
the  court  laid  down  the  rule  that  the  enrolled  bill 
is  conclusive,  and  held  that  the  variance,  if  any, 
was  immaterial,  or  rather  that  the  court  without 
looking  into  the  question  would  say  there  was  no 
variance. 

In  this  aspect  the  question  is  not  open  to  con- 
sideration before  this  court,  but  it  is  not  import- 
ant to  inquire  as  to  what  sources  of  information 
are  available  to  the  court  in  its  inquiry  as  to  the 
validity  of  the  bill 

The  relators  assert  that  the  inquiry  which  they 
invite  is  imposed  upon  the  court  as  a  logical  neces- 
sity from  the  rule  laid  down  in  the  Palatine  Insur- 
ance case.  That  case  holds,  as  stated,  that  it  is 
the  duty  of  the  court  to  ascertain,  by  an  examina- 
tion of  the  legislative  journals,  whether  the  bill 
claimed  to  be  a  law  received  the  votes  of  a  major- 
ity of  each  house,  and  whether  the  ayes  and  noes 
on  the  measure  are  recorded    in    the    journals. 
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Wanting  in  sanctian  in  either  of  these  respects,  it 
is  not  a  law.  That  obligation  involves  the  duty 
of  determining  the  identity  of  the  bill  claimed  to 
have  been  passed,  with  the  one  w*hieh  actually 
did  pass.  The  following  language  from  the  opin- 
ion in  the  case  of 

State  ex  rel  Attorney  General  v.  Piatt,  16 
Am.  Rep.  647-652, 
is  particularly  pertinent  here: 

*' Looking  carefully  into  the  essential  char- 
acter of  the  judicial  act  cast  upon  this  court, 
it  is  evident  that,  allowing  the  great  seal,  or 
the  sifinatures  of  the  presiding  oflScers  of  the 
respective  houses,  to  stand  as  unimpeachable 
evidence  of  the  identity  of  the  act^  as  enrolled, 
with  that  acted  upon  by  the  houses,  would  be 
equally  inconsistent  with  the  object  and  intent 
of  the  constitution,  as  in  the  case  just  sup- 
posed. In  order  to  determine  whether  an  act 
has  passed  through  all  the  requisite  stages  of 
legislative  progress,  its  identity j  in  each  of 
those  stages,  must  be  determined.  If  the 
formalities  of  enrollment  do  not  prevent  us 
from  looking  into  the  journals,  in  order  to 
see  that  the  bill  had  its  proper  readings,  of 
what  value  will  that  be  to  us,  if  wfe  are 
estopped  by  the  enrollment  from  inquiry  as 
to  what  bill  the  journals  have  relation!  To 
give  full  force  and  effect  to  the  constitution, 
if  an  issue  of  identity  is  raised,  we  must  look 
into  the  bill  or  act,  at  each  step  of  its  progress, 
to  determine  that  that  which  has  received  part 
of  the  formalities  requisite  to  its  validity  as 
law  is  the  same  with  that  which  has  received 
the  residue  of  such  formalities." 
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The  relators  assert  that  this  particular  enrolled 
bill  never  received  a  majority  vote  in  either  house, 
nor  was  any  record  made  of  the  ayes  and  noes  on 
it.  The  vote  recorded,  it  is  claimed,  was  on  an- 
other, essentially  different  bill.  Can  the  court  in- 
quire whether  the  bill  that  passed  is  different,  and 
how  can  it  inform  itself? 

The  multitude  of  eases  in  wliich  bills  have  been 
held  never  to  have  become  laws,  by  reason  of  a 
variance  between  the  engrossed  or  oriji^inal  bi!' 
and  the  enrolled  bill,  demonstrates  that  the  courts, 
where  the  enrolled  bill  is  not  deemed  conclusive, 
do  enter  upon  the  inquiry.  It  is  asserted,  how- 
ever, that  the  inquiry  must  be  confined  to  the  leg- 
islative journals,  and  general  statements  to  that 
effect  are  met  with,  not  infrequently,  in  the  re- 
ports, rarely,  however,  as  will  be  shown  hereafter, 
upon  a  direct  question  as  to  the  right  of  the  court 
to  make  use  of  the  official  sources  of  information 
on  which  it  is  insisted,  by  the  relators,  it  should 
lay  hold  in  this  case. 

It  is  conceded,  wilii  the  most  perfect  freedom, 
that  parol  testimony  can  not  be  received  to  sliow 
such  a  variance,  and  for  perfectly  obvious  reasons. 
It  is  a  fundamental  rule  that  the  court  knows, 
judicially,  the  law.  If  oral  testimony  could  be 
taken  for  and  against  identity,  the  question  as  to 
whether  there  is  or  is  not  a  law  would  depend  on 
how  an  issue  of  fact  would  be  resolved  by  the 
court     Perforce  the  court  must  know  the  law. 
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3y  reason  of  its  knowledge  of  facts  of  which  it 
^kes  judicial  notice.  And  it  would  seem  tiiat  if 
Pacts  of  which  it  takes  judicial  notice  say  there 
s  no  such  law,  the  court  could  scarcely  refuse  to 
pronounce  juc^ment  accordingly. 

This  is  the  signficance,  it  may  reasonably  be  as- 
sumed, of  the  following  language  of  the  opinion  in  I 
he  Palatine  Insurance  Company  case: 

"The  provision  of  the  constitution  to  whidi 
we  refer,  in  our  opinion,  would  be  absurd  and 
useless  if  evidence  may  not  be  taken  to  deter- 
mine whether  the  will  of  the  people  as  ex- 
pressed in  the  constitution  has  been  obeyed  by 
their  servants,  the  le^lators.*' 

In  the  case  of 

Lankford  v.  Somerset  Co.,  11  L.  R.  A.  491-  f 

497, 

I  question  arose  as  to  the  date  when  a  certain 

)ill  was  presented  to  the  governor,  and  it  was  held 

hat  the  official  records  in  the  office  of  the  Secre- 

ary  of  State  could  be  referred  to,  notwithstanding 

he  certificate  on  the  bill,  and  the  court  said,  as 

elevant  to  the  proposition  last  above  considered : 

"We  do  not  decide  this  question  as  an  issue 
of  fact  on  evidence  adduced  by  Itie  parties, 
or  on  admissions  made  by  them,  but  on  our 
constitutional  responsibility  to  take  judicial 
notice  of  the  Statute,  and  of  all  matters  which 
affect  its  validitj^  To  enable  us  to  sustain 
this  responsibility,  it  w  our  duty  to  avail  our- 
selves of  all  trustworthy  information  within 
our  reach.'* 
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The  views  thus  expressed  were  supported  by  a 
quotation  from 

Gardner  v.  Collector,  6  Wall,  499, 
hereafter  to  be  referred  to. 

The  relators  insist  that  the  court  must  and  does 
take  judicial  notice  of  the  original  and  engrossed 
bills  on  file  in  the  ofl&ce  of  the  Secretary  of  State, 
and  that  it  knows  by  a  comparison  of  them  with 
the  enrolled  bill  that  the  portion  claimed  to  have 
been  omitted  from  the  enrolled  bill  was,  in  fact, 
omitted. 

These  records  are  on  file  with  the  enrolled  act 

itself,  by  virtue  of  positive  law.    The  Secretary 

of  State  is  required  to  keep  in  his  custody  *'all 

books,    records,    deeds,    parchments,    maps    and 

papers  kept  or  deposited  in  his  office,  pursuant  to 

law." 

Section  153,  Revised  Codes. 

Section  76  of  the  Revised  Codes  provides: 

**  Duties  at  Close  of  Session.— The  secre- 
tary of  the  Senate  and  clerk  of  the  House  of 
Representatives  at  the  close  of  each  session 
of  the  Legislative  Assembly  must  mark,  label 
and  arrange  all  bills  and  papers  belonging  to 
the  archives  of  their  respective  houses,  and 
deliver  them,  together  with  all  the  books  of 
both  houses,  to  the  Secretary  of  State,  who 
must  certify  to  the  reception  of  the  same.** 

The  secretary  of  each  house  is  made  the  cus- 
todian of  all  bills  coming  before  it. 
Section  69,  Revised  Codes. 
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State  V.  Bloor,  20  Mont  574. 
Unless  these  sources  of  infoFmation  can  be 
[)oked  to  for  the  purpose  of  ascertaining  whether 
ny  paper  in  the  office  of  the  Secretary  of  State, 
rhich  appears  to  be  a  law,  is,  in  fact,  sucli,  why 
hould  they  be  so  carefully  preserved!    Can  any 

■I 

ne  conceive  why  they  should  be  permitted  to  lum-  j 

er  the  archives  of  the  state  except  they  may  be  I 

sed  to  determine  whether  an  enrolled  bill  is  in-  f 

eed  the  expression  of  the  will  of  the  people  of  I 
le  state? 

The  very  highest  authoritj'^  sanctions  their  use 
DT  that  purpose.    Before  referring  to  the  direct 

djudications  and  text  writers  speaking  on  this  I 

abject,  some  pertinent  decisions  of  the  Supreme  ^ 
iourt  of  the  United  States  should  be  adverted  to. 

The  question  as  to  whether  there  is  or  is  not  *• 

law  creating  Lincoln  County  is  one  of  which  the  * 

St 

>urt  takes  judicial  notice,  and  the  question  is 

resented  as  to  what  sources  it  may  resort  to  in  ., 

)rming  itself  judicially.    In  t 

Gardner  v.  Collector,  6  Wall.  499, 

le  highest  court  in  the  land  said : 

"We  are  of  opinion,  therefore,  on  principle 
as  well  as  authority,  that  whenever  a  question  j 

arises  in  a  court  of  law  of  the  existence  of  a  | 

statute,  or  of  the  time  when  a  statute  took  h 

effect,  or  of  the  precise  terms  of  a  statute,  the  || 

judges  who  are  called  upon  to  decide  it  have  a 
right  to  resort  to  am/  source  of  information 
which  in  its  nature  is  capable  of  conveying 
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to  the  judicial  miftd  a  clear  and  satisfactory 
answer  to  such  Question/* 

The  doctrine  of  this  case  has  frequently  been 

reasserted.    Approving  it  in 

Jones  V.  United  States,  137  U.  S.  202, 

it  was  said  that: 

**In  the  ascertainment  of  any  facts  of 
which  they  are  bound  to  take  judicial  notice, 
as  in  the  decision  of  matters  of  law  which  it 
is  their  office  to  know,  the  judges  may  refresh 
their  memory  and  inform  their  conscience 
from  such  sources  as  they  deem  most  trust- 
worthy. Gresly,  Eq.  Ev.  pt.  3,  chap.  1;  Fre- 
mont V.  United  States,  58  U.  S.  17;  How. 
542,  577  (15:241,  245);  Brown  v.  Piper,  91 
I.  S.  37,  42,  (23:2()0,  202) ;  State  v.  Wagner, 
61  Me.  178.  Upon  the  question  of  the  exist- 
ence of  a  public  statute,  or  of  the  date  when 
it  took  effect y  they  may  consult  the  original 
roll  or  other  official  records.  Spring  v.  Eve, 
2  Mod.  240;  1  Hale's  Hist.  Com.  Law  (5th 
ed.)  19-21;  Gardner  v.  Collector,  73  U.  S.  6 
Wall.  499  (18:890) ;  South  Ottawa  v.  Perkins, 
94  U.  S.  260,  267-269,  277  (24:154,  157,  158, 
161);  Post  V.  Supervisors,  105  U.  S.  667 
(26:1204.)'' 

And  again  in  the  case  of 

Lyons  v.  Woods,  163  U.  S.  649, 
decided  after  Field  v.  Clark,  which  this  court 
refused  to  follow  in  the  Palatine  Insurance  Com- 
pany case,  the  language  of  Gardner  v.  Collector, 
above  presented,  was  ouoted  with  approval. 

Upon  the  authority'  of  Gardner  v.  Collector,  the 
Supreme  Court  of  Louisiana  ruled  squarely  upon 
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;he  proposition  here  presented)  namely,  the  pro- 
priety of  the  court's  examining  the  engrossed  bill 
)n  file  pursuant  to  law  in  thP  office  of  the  Secretary 
)f  State,  to  determine  the  conformity  to  it  of  the 
enrolled  bill.  In  that  case  the  party  attacking  the 
'alidity  of  the  enactment  introduced  certain  en- 
ries  in  tlie  journal,  after  speaking  of  which  the 
•pinion  continued : 

**To  the  foregoing  testimony  no  objection 
was  urged,  both  parties  conceding  its  admissi- 
bility, taken  in  connection,  as  it  is,  with  the 
published  statutes  of  the  legislature ;  but  when 
the  defendant's  counsel  offered  in  evidence 
'the  original  engrossed  House  Bill  No.  257, 
with  all  indorsements  thereon,  including  the 
original  Senate  amendments  attached  there- 
to,' plaintiffs'  counsel  objected  on  the  ground 
tliat  same  was  inadmissible  because/* the  jour- 
nals of  the  House  are  the  best  and  exclusive 
evidence  of  the  proceedings  of  said  House, 
and  (that)  no  other,  of  any  kind,  is  admissi- 
ble' for  that  purpose.  The  court  ruled  to 
receive  it  in  evidence,  and  properly,  in  our 
opinion." 

And  then,  after  referring  to  Gardner  v.  Collec- 

r,  added : 

"We  had  occasion  to  express  a  similar 
opinion  upon  a  somewliat  similar  question  in 
State  V.  Secretary  of  State,  43  La.  Ann.  613, 
to-wit:  *Nor  can  we  see  the  impropriety  of 
the  judge  admitting  the  papers  that  were 
offered  by  the  respondent  They  were  at  least 
ef  a  quasi  official  character,  and  will,  evi- 
dently, aid  us  in  determining  the  true  char- 
acter and  value  of  the  published  volumes, 
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which  purport  to  be  official  journals.* 

**0n  reason  and  authority  we  regard  the 
engrossed  house  bill  as  a  proper  subject  for 
consideration,  in  connection  with  the  journals 
kept  of  legislative  proceedings.  It  is  the  res, 
the  very  subject  matter  then  under  legislative 
consideration.  It  proves  res  ipsam,  if  it 
proves  nothing  more." 

Upon  the  authority  of  this  and  other  decisions 

of  like  tenor,  the  Encyclopedia  of  English  and 

American  Law  gives  the  rule  in  the  followinj? 

language : 

'*In  some  states  it  has  been  held  that  the 
engrossed  bill,  not  being  a  record,  cannot  be 
introduced  in  evidence  to  impeach  the  en- 
rolled bill  or  the  legislative  journal,  but  in 
other  states  the  original  engrossed  bill  has 
been  admitted.  In  Arkansas,  where  the  en- 
grossed bill  is  filed  according  to  law  in  the 
office  of  the  Secretary  of  State,  it  has  been 
held  admissible.'* 

26  Ency.  of  E.  &  A.  Law,  559. 
On  the  very  question  now  before  the  court, 
namely,  whether  the  bills  on  file  in  the  office  of 
the  Secretarj^  of  State,  coming  to  him  under  the 
sanction  of  the  law  from  the  two  houses  them- 
selves, to  be  by  him  carefully  preserved  for  use, 
are  properly  resorted  to,  the  Supreme  Court  of 
Wisconsin,  in  a  case  decided  as  late  as  1901, 

Milwaukee  County  v.  Isenring,  85  N.  W. 
131-137, 
said: 

"The  scope  of  the  rule   that  courts   take 
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judicial  notice  of  the  journals  of  the  two 
houses  of  the  legislature,  and  the  effect  of 
such  journals  as  evidence,  are  misappre^ 
hended  by  respondent's  counsel.  While  such 
journals  are  controlling  as  regards  what  the 
legislature  does  in  respect  to  tiie  passage  of 
a  bill  (People  v.  Starne,  35  111.  121),  they  are 
not  necessarily  so  as  to  the  contents  of  a 
statute.  On  the  latter  subject  courts  may  look 
to  the  enrolled  hill,  to  the  engrossed  hill,  and 
to  any  other  legitimate  evidence  within  their 
reach.  Evans  v.  Browne,  30  Ind.  514;  Sher- 
man V.  Story,  30  Cal.  253;  Board  v.  Heenan, 
2  Minn.  330  (Gil  281) ;  Fouke  v.  Fleming,  13 
Md.  292;  Gardner  v.  Collector,  6  Wall,  49fJ.  ' 
18  L.  Ed.  890;  In  re  Duncan,  139  U.  S.  449, 
456,  11  Sup.  Ct.  573,  35  L.  Ed.  219;  James 
V.  U.  S.,  137  U.  S.  202,  216,  11  Sup.  Ct  80, 
34  L.  Ed.  691 ;  Lyons  v.  Woods,  153  U.  S.  649, 
14  Sup.  Ct.  959,  38  L.  Ed  854." 

In  the  case  of 

Supervisors  v.  Heenan,  2  Minn.  330, 

ted  in  the  opinion  above  referred  to  (Gil.  281), 

V.  Justice  Flandrau,  a  jurist  of  extraordinary 

gor  and  power  of  mind,  said : 

"The  court  may  inspect  the  original  bills 
on  file  with  the  Secretary  of  State,  and  have 
recourse  to  the  journals  of  the  houses  of  the 
legislature  to  ascertain  whether  the  law  has 

received  all  the  constitutional  sanctions  to  its  i 

validity."  j 

In  the  case  of 

Chicot  Co.  V.  Davies,  40  Ark.  200-212, 

ferred  to  in  the  note  to  the  text  above  quoted  | 

om  the  Encyclopedia  of  Law,  the  court  said:  |, 
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**But  at  all  events,  it  is  urged  that  we  can- 
not go  behind  tlie  journals  for  the  purpose  of 
examining  the  draft  of  the  bill.  In  Loften  v. 
Watson,  32  Ark.  414,  and  in  Haney  v.  State, 
34  Ark.  263,  this  oourt  did  examine  the  orig- 
inal bills  introduced  into  the  l^slature.  The 
enrollment  is  a  solemn  record,  and  tlie  exist- 
ence of  the  act  is  to  be  tried  by  the  record, 
and  is  not  to  depend  upon  the  uncertainty  of 
parol  proof,  or  upon  anything  extrinsic  to 
the  law  and  the  authenticated  recorded  pro- 
ceedings in  passin**  it.  But  the  enrolled  act 
is  not  the  onlv  record  in  the  case.  The  in- 
quiry  may  be  carried  back  to  the  legislative 
journals  and  the  records  and  files  in  the  office 
of  the  Secretarv  of  State.  In  the  Matter  of 
Wellman,  20Vt.  656." 

The  court  then  cites  the  statute  of  that  state  re- 
quiring the  records,  papers,  books  and  rolls  of  the 
General  Assembly,  on  its  adjournment,  to  be  fileil 
with  the  Secretary  of  State,  a  provision  of  law 
substantially  like  the  provisions  of  our  code  re- 
ferred to  above. 

These  bills  are  records  of  the  legislature,  speak- 
ing as  plainly  and  as  intelligibly  of  its  action  as 
do  the  journals.  Indeed  they  must  be  consulted  to 
make  the  journal  intelligible.  When  the  journal 
declares  that  a  certain  bill  passed  and  shows  ih 
result  of  the  call  of  ayes  and  noes  upon  it,  it  does 
not  refer  to  the  enrolled  bill.  It  cannot.  The  en- 
rolled bill  had  not  yet  come  into  existenca  The 
journal  entry  is  meaningless  unless  it  be  inter- 
preted in  the  light  of  the  bill  that  was  before  the 
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iiouse  at  tiie  time  the  vote  was  taken.  The  original 
bill  is  no  less  a  legislative  record  than  is  the  entry 
)n  the  journal. 

In  the  indictment  on  which  a  conviction  was  had 
n  State  v.  Bloor,  supra,  the  defendant  was 
'liarged  with  having  secreted  "a  certain  record, 
)ill  or  paper  of  the  Fifth  Legislative  Assembly. '* 

Prominent  among  the  cases  above  first  referred 
o,  holding  that  a  material  variance  between  the 
)ill  which  received  the  approval  of  itie  legislative 
)ody  and  the  enrolled  bill  signed  by  the  Governor 
s  fatal  to  the  law,  are  a  number  from  the  state 
)f  Alabama. 

In  that  state  it  is  settled  that  in  order  to  deter- 
aine  the  identity  or  want  of  identitj'^  in  tlie  two, 
he  court  looks  to  the  legislative  records, 

Jones  V.  Hutchinson,  43  Ala.  721, 
Itliough  other  cases  in  the  same  state  hold  that 
rhether  amendments  were  adopted  can  be  diown 
nly  by  the  journals. 

In 

State  V.  Moore,  55  N.  W.  299, 

le  Supreme  Court  of  Nebraska,  considering  the 

ase  of  a  difference  between  an  enrolled  and  an 

Qgrossed  bill,  said : 

"It  is  now  settled  that  this  court  will  look 
into  the  records  and  journals  of  the  two 
houses  of  the  legislature  to  ascertain  if  they 
have  complied  with  the  constitutional  provi- 
sions of  the  state  with  reference  to  the  enact- 
ments of  a  law." 
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Sedgwick  says,  in  the  text,  that  the  engrossed 
bills  may  be  looked  to  for  the  purpose  of  resolving 
the  question  as  to  whether  the  enrolled  bill  passed, 

Sedgwick  on  Stat  Const,  54-55, 
and,  in  a  note,  that  the  original  bill  on  file  in  the 
office  of  the  Secretary  of  State,  may  likewise. 


The  foregoing  amply  justify  the  belief  that  the 
court  is  tied  down  by  no  rule  of  law  that  will  com- 
pel it  to  make  a  state,  or  the  people  of  a  state, 
abide  by  laws  they  never  adopted,  by  which  it  is 
forced  to  shut  its  eyes  to  information  from  official 
sources,  preserved  by  the  law  for  no  obvious  pur- 
pose if  not  for  the  enlighterment  of  the  court,  as 
to  the  measures  which  did  or  did  not  receive  legis- 
lative sanction. 

T4ie  only  authority  of  which,  as  it  is  now  re- 
called, mention  was  made  at  the  oral  argument^ 
as  declaring  that  the  original  bill  could  not  be  re- 
ferred to,  was  Sutherland  on  Statutory  Consti-JK 
tion.    The  language  of  the  author  is : 

**Nor  is  the  original  bill  with  its  endorse- 
ments admissible  for  the  purpose  of  impeach- 
ing the  enrolled  act  or  contradicting  the  jour- 
nal." 

The  declaration  is  made  in  the  course  of  an  ex- 
tended discussion,  or  immediately  following  a  dis- 
cussion of  the  subject  considered  by  this  court 
in  the  Palatine  Insurance  Company  case,  in  whidi 
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tlie  author  takes  a  very  decided  stand  against  the 
view  adopted  in  that  case.  How  deeply  he  is  af- 
fected with  the  partisan  spirit  is  disclosed  by  the 
fact  that  he  gives  tlie  reader,  in  connection  with 
the  statement  above  quoted,  no  intimation  that  any 
Bourt  ever  held  otherwise,  nor  does  he  proffer  any 
due  to  any  of  the  cases  above  cited,  holding 
against  the  doctrine  of  the  text.  He  supports  it, 
tiowever,  by  reference  to  two  cases  from  Nebraska 
and  one  from  an  inferior  court  of  the  State  of 
[)Mo. 

State  y.  Abbott,  80  N.  W.  499. 

In  re  Grainger,  76  N.  W.  558;  and 

Walbridge  v.  Jones,  22  Oli.  C.  C.  682. 
Such  unfairness  in  tlie  text  leads  us  to  doubt 
he  accuracy  of  the  citations.  Of  course,  the  prop- 
)sition  that  the  original  bill  is  not  admissible  to 
'contradict  the  journals"  is  one  not  here  in- 
volved. It  may  be  admitted,  as  the  statement  is 
mdoubtedly  correct  That  was  what  was  decifi  . 
n 

In  re  Grainger, 
ind  all  that  was  decided. 

In  the  opinion  in  this  ease,  however,  is  a  refer- 
ence to  the  case  of 

Division  of  Howard  Co.,  15  Kan.  194, 
lIso  relied  upon  at  the  oral  argument  by  the  re- 
pondents  as  altogether  conclusive  in  the  inquiry 
ef ore  the  court,  from  which  it  appears  that  there 
ras  no  law  in  Kansas  making  the  engrossed  bills 
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public  records.    We  quote: 

**The  engrossed  bill  as  it  passed  the  House 
is  also  on  file  in  the  office  of  the  Secretary  of 
State,  but  it  is  not  signed  by  any  person,  and 
there  is  no  record  evidence  of  any  kind  what- 
ever tending  to  show  that  it  is  in  fact  such 
engrossed  bill.  ♦  *  *  T<he  journals  of 
the  two  houses  are  entirely  silent  upon  the 
matter,  and  the  said  engrossed  bill,  as  we  shall 
presently  see,  is  not  a  record,  nor  a  part  of 
any  record.  *  *  *  It  will  be  noticed  that 
the  legislative  journals  and  the  enrolled  bills 
are  the  only  records  required  hj  law  to  be 
kept  for  the  purpose  of  showing  any  of  the 
legislative  proceedings.  There  is  no  provi- 
sion for  preserving  the  engrossed  bill  as  a 
record  of  the  legislative  proceedings;  and  as 
the  legislative  journals  and  the  enrolled  ^ills 
are  by  law  records,  and  the  onlj'^  records,  of 
legislative  proceedings,  they  must,  of  course, 
import  absolute  verity,  and  be  conclusive 
proof  as  to  whether  any  particular  bill  has 
passed  the  legislature,  when  it  passed,  how  it 
passed,  and  whether  it  is  valid  or  not.  *  *  * 
Now,  as  we  have  before  intimated,  tdie  en- 
rolled bills  and  the  legislative  journals  being 
records  provided  for  by  the  constitution,  im- 
porting absolute  verity,  we  cannot  take  judi- 
cial notice  that  they  are  untrue;  nor  can  we 
even  allow  evidence  to  be  introduced  for  the 
purpose  of  proving  that  they  are  not  true- 
Therefore,  as  the  enrolled  bill  of  the  law  divid- 
ing Howard  County,  and  the  journals  of  the 
legislature,  would  seem  to  prove  that  said  bill 
has  been  legally  approved  by  the  Governor  in 
the  form  as  it  now  appears  enrolled  in  the 
Secretary's  office,  we  cannot  take  judicial 
notice  that  said   bill    was   not    properly    so 
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passed  and  so  approved ;  and  we  cannot  even 
allow  evidence  to  be  introduced  showing  that 
it  was  not  so  passed  and  so  approved." 

In  Kansas,  as  appears  by  the  opinion  in  15  Kan. 
194,  the  statute  required  the  filinj]f  in  the  office  of 
the  Secretary  only  of  **  enrolled  laws  and  resolu- 
tions," and  after  providing  for  the  preparation 
of  an  index  of  such,  the  statute  declared  that  **no 
other  or  further  record  of  the  official  acts  of  the 
legislature,  so  far  as  it  relates  to  acts  and  joint 
resolutions,  shall  be  required  of  said  secretary." 

It  was  in  view  of  tlie  foregoing  that  the  court 
said,  as  above  quoted,  that  "there  is  no  provision 
for  preserving  the  enrolled  bill,"  and  tliat  only 
the  enrolled  bill  is  required  to  be  kept  to  show  the 
legislative  proceedings. 

But  the  case  is  strong  in  a  negative 
way  in  support  of  the  position  of  tlie 
relators,  because  of  further  comment.  It  was 
claimed  tliat  a  mistake  had  been  made  in  the  en- 
grossed bill,  as  is  the  claim  here.  After  referring 
to  the  fact  that  no  law  required  the  preservation 
of  the  engrossed  bill,  the  court  said: 

"Such  mistake  (not  being  shown  by  any 
record)  is  not  allowed  to  have  any  such  effect 
upon  the  validity  or  meaning  of  said  law;  we 
can  neither  take  judicial  notice  of  the  mistake 
nor  can  it  be  proved  to  us." 

Clearly  here  is  a  most  pointed  intimation  that 

if  the  statute  made  the  engrossed  bill  a  public 

record,  it  would  be  judicially  noticed,  and  by  rea- 
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son  of  such  notice  any  mistake  in  the  enrolled  bill 
would  be  judicially  noticed. 

In  the  Grainger  case  an  effort  was  made  to  im- 
peach the  recitals  of  the  journal  as  to  the  action 
taken  in  reference  to  a  bill,  by  the  endorsements 
on  the  engrossed  co^^'.  lliis,  it  was  held,  eouM 
not  be  done.  So  much  and  only  so  much  that  case 
decided. 

The  value  of  the  text  of  Sutherland  is  attested 
by  the  fact  that  in  the  other  Nebraska  case,  cited 
in  the  note  in  support  of  it,  it  is  said  tliat  '*in 
some  cases  courts  of  last  resort  have  approved 
the  reception  in  evidence  of  tlie  engrossed  bill." 

After  making  this  statement,  the  court  refers 
to  tlie  rule  that  the  enrolled  bill  may 
be  impeached,  by  the  loumals,  and  adds,  after 
referring  to  In  re  Grainger,  as  so  holding,  '*Iii 
the  case  last  cited,  the  consideration  of  other  evi- 
dence than  the  enrolled  bill  and  the  journals  was 
in  effect  disapproved." 

Now  in  that  case  certain  slips  or  memoranda 

were  attached  or  pinned  to  the  original  bill,  some 

of  them  containing  endorsements  to  the  effect 

that  they  were  ** Carried,*'  or  "Adopted,*'  others 

being  unmarked.    Of  these  the  court  said : 

**They  were  in  no  manner  identified  except 
by  their  subject-matter,  respectively,  and  the 
fact  that  they  were  in  the  office  of  the  Secre- 
tary of  State,  and  placed  there  by  an  officer 
of  one  house  of  the  legislature;  and  prob- 
ably that  they  were  so  delivered,  occurred 
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because  they  were  pinned  to  the  original  bill. 
There  was  nothing  more  to  show  that  they 
ever  became  or  were  of  the  proceedings  of  the 
legislature.** 

Finally  the  court  concludes  that  "the  engrossed 
bill  is  not  such  matter  of  care  and  record  in  the 
proceedings  that  it  should  be  received  to  impeach 
the  statements  of  the  properly  authenticated  rec- 
ords of  the  acts  of  the  legislature/'  citing  In  re 
Grainger  and  Division  of  Howard  County. 

It  is  enough  to  say,  with  reference  to  the  Ohio 
ease,  tliat  the  documents  there  considered  by  an 
intermediate  court,  did  not  come  from  the  office  of 
the  Secretary  of  State,  and  there  was  no  statute 
under  which  they  were  preserved. 

The  clear  weight  of  authority  and  of  reason 
suppoi*ts  the  contention  of  the  relators  that  the 
court  has  access  to  and  must  notice  the  original 
and  the  engrossed  bills  on  file  in  the  office  of  the 
Secretarj'  of  State,  and  declare  that  tlie  enrolled 
bill,  purporting  to  create  Lincoln  County,  never 
receive  a  majority  of  the  votes  of  either  house. 


The  question  before  the  court  is  however,  as  it 
would  seem,  governed  by  other  provisions  of  the 
codes,  if  those  already  referred  to  are  not  suf- 
ficiently definite. 

It  will  be  observed  from  the  quotations  made 
above,  as  well  as  by  the  whole  course  of  the  dis- 
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cxiasion  on  the  subject,  that  the  contention  of  the 
respondents  is  that  the  enrolled  bill  is  conclusively 
presumed  to  speak  the  truth ;  that  wb^  the  jour- 
nal says  that  Senate  Bill  No.  passed  there 

is  a  conclusive  presumption  that  the  bill  which 
passed  was  identical  with  the  enrolled  bill.  But 
there  is  no  such  conclusive  presumption  under  our 
law. 

Section  7961  of  the  Revised  Codes  reads  as  fol- 
lows : 

"Specification  of  conclusive  presumptions.— 
The  following  presumptions,  and  no  others^ 
are  deemed  conclusive: 

1.  A  malicious  and  guilty  intent,  from  the 
deliberate  commission  of  an  unlawful  act,  for 
the  purpose  of  injuring  another. 

2.  The  truth  of  the  facts  recited,  from  the 
recital  in  a  written  instrument  between  the 
parties  theroto,  or  their  successors  in  interest 
by  a  subsequent  title;  but  this  rule  does  not 
apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  %y  his  own  dec- 
laration, act  or  omission,  intentionally  and 
deliberately  led  another  to  believe  a  partic- 
ular thing  true,  and  to  act  upon  such  belief, 
he  cannot,  in  any  litigation  arising  out  of 
such  declaration,  act  or  omission,  be  permit- 
ted to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the 
title  of  his  landlord  at  the  time  of  the  com- 
mencement of  the  relation. 

5.  The  issue  of  a  wife  cohabitating  with 
her  husband,  who  is  not  impotent,  is  indisput- 
ably presumed  to  be  legitimate. 

6.  The  judgment  or  order  of  a  court,  when 
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declared  by  this  Code  to  he  oonclusive;  bat 

such  judgmenit  or  order  miist  be  alleged  in 

the  pleadings,  if  there  be  an  opportunity  to 

do  so;  if  there  be  no  such  opportunity,  the 

judgment  or  order  may  be  used  as  evidence. 
7.    Any  other  presumption  which,  by  stat- 
ute, is  expressly  made  conclusive.'* 

Section  7962  of  the  Revised  Codes  provides 

that: 

"All  other  pre&umptions  are  satisfactory, 
if  uncontradicted.  They  are  denominated 
disputable  presumptions,  and  may  be  contro- 
verted by  other  evidence." 

There  is  a  presumption  that  the  enrolled  bill 
conforms  to  the  bill  as  it  passed  both  houses,  but 
by  the  express  provisions  of  the  sections  of  our 
law  above  quoted  that  presumption  is  a  rebuttable 
one.  It  may  be  overcome.  But  how  can  it  be 
overcome?  In  the  case  of  a  bill  that  was  not 
amended  in  the  course  of  its  passage,  it  is  im- 
possible to  show  by  any  evidence  but  the  original 
bill  that  the  enrolled  bill  differs  from  it.  In  every 
case  of  a  bill  not  amended  in  its  passage,  there 
would,  then,  be  a  conclusive  presumption  that  the 
enrolled  bill  conforms  to  the  bill  that  passed, 
which  is  contrary  to  the  express  declaration  of 
the  statute.  In  most  eases  the  same  condition 
would  exist  even  if  amendments  were  made,  tiie 
journal  most  frequentlj^  perhaps,  not  setting  out 
the  amendments. 

Of  course  the  discussion  of  the  question  as  to 
whether  tlie  original  or  the  engrossed  bill  may  be 


-»  -^ 


m^ 


40- 


consulted  is  of  importance  only  as  the  omission 
of  a  part  of  the  bill,  as  printed, — appearing  in 
the  original  and  in  the  engrossed  bill  —becomes  a 
vital  one  to  the  cause  of  the  relators. 

If  the  position  of  the  relators  with  reference 
to  the  amendment  originating  witli  the  Senate 
Committee  on  Connties,  Towns  and  Municipal 
Corporations  is  correct,  it  will  not  be  necessary 
for  the  court  to  enter  upon  an  inquiry  as  to  tlie 
admissibility  of  the  records  in  the  office  of  the 
Secretary.  As  to  ttie  amendments  the  journal 
speaks.  It  tells  just  what  was  done  with  them. 
The  journal  and  tlie  enrolled  bill  tell  whether 
those  amendments  were  adopted  or  w^ere  not 
adopted,  and  tlie  court  must  find,  if  the  argument 
first  above  made  is  sound,  that  they  were  not 
adopted  and  did  not  become  part  of  the  bill.  The 
contention  of  the  respondents  is  that  though  the 
journal  speaks  as  to  the  action  that  teas  taken 
in  reference  to  these  amendments,  the  court  is 
boiund  to  presume,  because  they  are  in  the  enrolled 
bill,  that  there  was  some  other  action  in  relation 
to  them  concerning  which  the  journal  is  silent. 
To  support  this 

McKennan  v.  Cotner,  49  Pac.  956, 
18  cited. 

It  holds  that  the  presumption  that  attends  the 
enrolled  bill  is  so  strong  that  though  the  journals 
should  show  that  a  nroposed  amendment  to  a  bill 
was  defeated,  yet  if  it  appears  in  the  enrolled  bill. 
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the  court  must  presume  that  it  was  a^ain  offered 
and  adopted,  or  that  the  former  vote  was  recon- 
sidered and  that  the  earlier  vote  was  reconsidered, 
though  the  journal  does  not  show  it. 

The  result  of  that  doctrine  is  apparent.  A 
that  is  not  amended  in  its  passage  never  appears 
in  any  of  its  provisions  in  the  journal.  If  tlie 
Governor  signs  what  purports  to  be  an  enrolled 
copy  of  such  a  bill,  there  is  only  one  way  of  estab- 
lishing tiiat  it  differs  from  the  original  bill — 
namely,  by  comparison  with  it. 

If  it  is  amended  in  its  passage  by  adding  to  or 
striking  words  from  it,  and  the  omitted  or  added 
words  appear,  notwithstanding,  in  the  enrolled 
bill,  the  court  is  bound  to  presume  that  the  re- 
corded action  was  rescinded.  The  result  is  that 
it  never  can  be  shown,  under  any  circumstances, 
that  the  enrolled  bill  is  different  from  the  bill  that 
passed.  Yet  even  Sutherland  declares  that  in  such 
case  there  is  no  valid  enactment. 

1  Sutherland  on  Stat.  Const.  52. 

It  would  be  interesting  to  learn  from  this  author 
how  the  variance  would  be  shown.  Thei"e  is  a 
plain  and  simple  rule  applicable  to  judicial  rec- 
ords properly  applied  here, — ^namely,  that  when 
the  record  is  silent,  presumptions  may  be  indulged 
to  sustain  a  judgment,  but  if  the  record  speaks, 
it  is  presumed  to  speak  the  whole  trutii,  to  tell 
all  that  was  done  and  no  presumption  can  be  in- 
dulged that  more  was  done  than  the  record  shows. 
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The  principle  was  applied  in 

Settlemier  v.  Sullivan,  97  U.  S.  444, 

and  the  rule  expressed  in  the  following  language: 

**If  the  record  is  silent  with  respect  to  any 
fact  which  must  have  been  established  before 
tfie  court  could  have  rightly  acted,  it  will  be 
presumed  that  such  fact  was  properly  brought 
to  its  knowledge.  But  if  the  record  give  the 
evidence  or  make  an  averment  witii  respect 
to  a  jurisdictional  fact,  it  will  be  taken  to 
speak  the  truth  and  the  whole  truth,  in  that 
regard;  and  no  presumption  will  be  allowed 
that  other  and  different  evidence  was  pro- 
duced, or  that  the  fact  was  otherwise  than  as 
averred.  *If,  for  example,'  to  give  an  illus- 
tration from  the  case  of  Galpin  v.  Page,  18 
Wall.  366  (85  U.  S.  XXI,  962),  *it  appears 
from  the  return  of  the  oflScer  or  the  proof  of 
service  contained  in  the  record  that  the  sum- 
mons was  served  at  a  particular  place,  and 
there  is  no  averment  of  any  other  service, 
it  will  not  be  presumed  that  service  was  also 
made  at  another  and  different  place;  or  if 
it  appear  in  like  manner  that  the  service  was 
made  upon  a  person  other  than  the  defendant, 
it  will  not  be  presumed,  in  the  silence  of  the 
record,  that  it  was  made  upon  the  defendant 
also.' " 

To  the  same  effect  is 

Adams  v.  Cowles,  6  Am.  St.  Bep.  74 ;  and 
Hobby  V.  Burch,  20  Am.  St  Rep.  301. 
The  record  speaking  of  the  action  of  the  house 
with  reference  to  the  amendments,  showing  what 
action  was  taken,  the  court  can  indulge  in  no  pre- 
sumption that  some  action  other  than  that  which 
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the  journal  shows  was  taken.  The  adoption  of 
any  other  view  must  lead  to  the  conclusion  reached 
in  the  Oregon  case  that,  though  it  show  that  the 
bill  or  an  amendment  to  the  bill  was  defeated,  yet 
if  the  enrolled  bill  is  on  file  or  the  amendment  in- 
corporated in  it,  <he  presumption  must  be  in- 
dulged that  the  action  recorded  was  reconsidereil 
and  rescinded  by  some  action  not  entered  on  the 
journal. 


It  was  suggested  by  a  question  addressed  to  the 
writer  at  the  argument  by  the  counsel  for  tlie 
respondents,  that  the  evidence  afforded  by  tiie 
original  and  engrossed  bills  would  not  overcome 
the  presumption  arising  from  the  enrolled  bill, 
even  though  the  court  should  consult  them.  But 
the  enrolled  bill  shows  its  own  death  wound.  It 
is  perfectly  obvious  from  the  reading  of  the  act 
as  it  is  printed  that  there  has  been  some  omission 
in  the  enrollment  of  the  bill. 

See  Ijaws  of  Montana,  11th  Sess.  198. 

The  several  copies  of  the  act  prepared  in  its 
passage  all  agree  and  all  differ  from  the  enrolled 
bill.    There  is  no  opportunity  for  mistake. 

It  is  advanced,  however,  that  all  the  other  bills 
may  be  forgeries.  If  such  a  contention  were  made, 
it  is  asked  would  parol  proof  be  taken !  The  ques- 
tion is  not  a  diflftcult  one.  We  are  always  at  the 
peril  of  the  forger.  An  enrolled  bill  may  be  forged 
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as  well  as  an  engrossed  bill.  The  private  secre- 
tary to  the  Governor  may  fabricate  his  signature 
and  place  it  on  file  with  the  Secretary.  Must  we 
obey  it!  Must  this  court  enforce  it?  The  court 
is  bound  to  institute  some  kind  of  an  inquiry.  It 
knows  judicially  the  Governor  *s  signature.  But 
is  it  going  to  rely  on  its  own  skill  to  detect  a  clever 
forgery  or  will  it  call  to  its  aid  such  expert  testi- 
mony as  it  can  command,  and  aid  its  investigation 
by  evidence  of  relevant  circumstances.  Will  it 
decline  to  hear  the  Governor  say  that  much  as 
the  signature  may  be  like  his,  he  did  not  sign  it! 
A  page  may  be  spuriously  interpolated  in  the 
journal  of  either  house.  All  these  things  are  mat- 
ters necessitating  the  taking  of  parol  evidence  to 
aid  the  court  in  determining  the  question  of  for- 
gery. The  difficulty  is  as  great  about  determining 
the  genuineness  of  the  enrolled  bill  as  it  is  of  the 
engrossed  copy  or  the  original  of  both. 

The  court,  as  we  think,  judicially  knows  that 
the  bill  on  file  in  the  office  of  the  Secretary  of  State 
purporting  to  create  Lincoln  County  never  passed 
the  Legislature,  and  it  should  be  so  declared. 

EespectfuUy  submitted, 
WALSH  &  NOLAN, 
Attorneys  for  Relator. 
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FOR   THE 
NINTH  CIRCUIT. 


THE  MONTANA  COAL  &  COKE  COMPANY, 
(A  Corporation), 

Plaintiff  in  Error, 
vs. 
ANDREW  KOVEC, 

Defendant  in  Error. 


BKTEF  FOR  PLAINTIFF  IN  ERROR. 


This  is  a  writ  of  error  sued  out  by  the  Montana  Coal  & 
Coke  Company  to  review  a  judgment  for  $5000  and  costs 
recovered  against  it  in  the  District  Court  of  the  United 
States,  Ninth  Circuit,  District  of  Montana,  in  an  action 
brought  by  Andrew  Kovec  to  recover  damages  for  in- 
juries received  while  working  in  the  coal  mine  of  plaintiff 
in  error,  resulting  in  the  loss  of  his  right  hand  at  the 
wrist.  The  negligent  acts  are  set  forth  in  the  Complaint 
as  follows:     (Trans,  p.  2.) 

II. 

That  prior  to  the  23d  day  of  September,  1907,  the 
plaintiff  was  in  the  employ  of  the  defendant,  Montana 
Coal  &  Coke  Company,  as  a  common  miner  in  the  mines 
of  said  company  at  Aldridge,  Montana;  that  likewise 
the  defendant  Louis  Testovarsnick,  was  at  said  time 
employed  by  the  defendant,  Montana  Coal  &  Coke  Com- 
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pany,  as  foreman  or  shift  boss,  and  that  he  had  charge 
of  and  supervision  over  certain  of  the  men  employed 
in  said  mines  by  the  said  defendant,  Montana  Coal  & 
Coke  Company,  among  which  men  that  the  said  defend- 
ant, Louis  Testovarsnick,  had  supervision  over  was  this 
plaintiff. 

III. 

Plaintiff  alleges  that  on  or  about  the  23d  day  of  Sep- 
tember, 1907,  and  while  this  plaintiff  was  employed  as 
aforesaid  as  a  common  miner,  the  defendant  instructed 
and  directed  this  plaintiff  to  take  charge  of,  and  operate 
a  certain  hoisting  electric  engine  which  was  used  in  the 
operation  of  said  mines  by  the  said  defendant,  the  Mon- 
tana Coal  &  Coke  Company.  That  the  plaintiff  expressed 
a  doubt  as  to  his  ability  to  operate  said  engine,  as  he 
was  no  engineer,  and  knew  absolutely  nothing  about  the 
mechanism  of  an  engine,  and  objected  to  taking  chargt^ 
of  said  engine,  but  was  assured  by  the  defendants  that 
he  was  qualified  to  take  charge  of  this  work,  and  was 
persuaded  by  said  defendants  to  proceed  to  operate  the 
said  engine  belonging  to  said  company  as  aforesaid, 
and  did  operate  said  engine  up  to  the  time  of  the  accident 
hereinafter  referred  to. 

IV. 

That  the  defendants  instructed  this  plaintiff  to  take 
charge  of  said  hoisting  engine  as  aforesaid,  with  full 
knowledge  that  the  plaintiff  was  ignorant  and  had  no 
experience  in  the  operation  of  such  an  engine,  and  was 
no  engineer,  and  knew  that  the  running  of  said  engine 
was  dangerous  and  knew  that  the  plaintiff  did  not  know 
anything  about  the  dangers  attending  the  operation  of 
said  engine,  and  that  the  said  defendants  did  not  in  any 
way  instruct  the  plaintiff  how  to  manage  or  operate  said 
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engine^  and  did  not  advise  or  warn  the  plaintiff  of  the 
dangers  attendant  to  the  operation  of  such  an  engine, 
but  merely  compelled  him  to  take  charge  of,  and  run 
said  engine. 

V. 

That  the  said  defendants,  Montana  Coal  &  Coke  Com- 
pany and  Louis  Testovarsnick,  were  negligent  in  directs 
ing  and  compelling  this  plaintiff  to  operate  said  engine 
without  first  having  fully  instructed  him  as  to  the 
mechanism  of  said  engine,  and  as  to  how  the  same  was 
operated,  and  that  they  were  negligent  in  not  warning 
the  plaintiff  of  the  dangers  to  an  inexperienced  man 
running  such  an  engine,  and  tliat  it  became  and  was 
the  duty  under  the  circumstances  herein  set  forth,  and 
in  the  exercise  of  due  care  on  the  part  of  said  defendants 
toward  the  plaintiff  to  fully  instruct  the  plaintiff  as  to 
bow  the  said  engine  was  managed,  and  should  have 
warned  the  plaintiff  as  to  the  dangers  attendant  to  the 
handling  and  operation  of  such  an  engine,  but  that  the 
said  defendants  utterly  disregarding  tlieir  duty  toward 
the  plaintiff,  failed  to  instruct  the  plaintiff  as  to  how 
the  said  ensrine  was  nm  and  failed  to  warn  the  plaintiff 
against  the  dangers  of  running  such  an  engine. 

VI. 

That  while  the  plaintiff*  was  employed  as  aforesaid 
and  while  this  plaintiff  was  operating  said  hoisting  en- 
gine as  aforesaid,  and  in  the  course  of  his  duties,  on 
the  said  23d  day  of  September,  1907,  he  was  ordered 
to  stop  and  shut  off  the  power  of  said  hoisting  engine 
and  while  the  plaintiff  was  attempting  to  stop  said  engine 
he  was  obliged  to  place  his  foot  on  the  brake  of  said 
engine,  and  that  when  attempting  to  so  place  his  foot  on 
the  brake,  the  brake  began  to  vibrate  verj^  violently,  and 
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by  reason  of  such  vibration  of  said  brake,  this  plaintiff, 
in  so  attempting  to  place  his  foot  on  said  brake,  was 
thrown  against  and  into  the  gearing  portion  of  said 
engine,  and  by  means  of  such  fall,  plaintiff's  right  hand 
was  canght  in  the  gearing  portion  of  said  engine  and 
was  taken  off  at  the  wrist,  and  that  this  plaintiff  suffered 
other  physical  injuries. 

YU. 
Plaintiff  further  alleges  that  there  were  no  guards 
or  any  protection  whatever  surrounding  the  gearing  i>or- 
tion  of  said  engine,  and  that  the  said  gearing  portion 
was  left  exposed  bv  reason  thereof.  That  the  defendant, 
^fontana  Coal  &  Coke  Company,  in  the  exercise  of  due 
care  and  diligence  could  have  known,  and  in  fact  did 
know  that  there  were  no  guards  or  protection  whatever 
surrounding  the  gearing  ])ortion  of  said  engine,  and 
that  the  same  wa?  exposed  as  aforesaid,  and  that  it  was 
the  duty  of  the  said  defendant,  Montana  Coal  k  Coke 
Company,  in  the  exercise  of  due  care  and  diligence  on  its 
]»art  towards  it  employees,  to  have  the  gearing  ]K)rtion 
of  said  engine  protected  by  means  of  guards  or  other- 
vise,  in  order  that  accident^s  of  this  character  would  be 
avoided,  but  that  the  *aid  defendant.  Montana  Coai  & 
Coke  Company,  utterly  disregarding  its  duty  in  resj^ect 
to  havinir  said  gearing  portion  of  said  engine  protected 
as  aforesaid,  left  the  said  gearing  portion  fully  exposed 
and  unprotected. 

vm. 

That  by  reason  of  the  n^ligence  of  the  defendants  in 
ordering  and  compelling  this  plaintiff  to  operate  said  en- 
gine with  full  knowledge  that  the  plaintiff  was  not  conver- 
sant with  the  mechanism  and  handling  and  the  operation 
of  said  hoisting  engine,  and  knowing  the  dangers  attend- 
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ant  to  the  operation  of  an  engine  by  an  inexperienced 
man.  and  not  having  advised  the  plaintiff  as  to  the  dan- 
gers incident  to  the  operation  of  said  engine,  and  not  hav- 
ing instructed  the  plaintiff  how  to  operate,  manage  and 
control  the  said  engine,  and  by  reason  of  the  negligence  of 
the  defendant,  Montana  Coal  &  Coke  Company,  in  not 
having  the  gearing  portion  of  said  engine  proj^erly 
guarded  and  protected  and  by  reason  of  its  having  left 
the  gearing  portion  of  said  engine  unguarded  and  un- 
j.rotected,  this  plaintiff  had  his  right  hand  taken  off  at 
the  wrist,  and  suffered  severe  pain,  and  other  physical 
damage,  and  has  since,  and  is  now.  and  will  always  re- 
main unable  to  do  any  physical  labor.  Tliat  the  plaintiff 
v.as  of  the  age  of  twenty-nine  years  and  capable  of  earn- 
ing One  Hundred  Ten  Dollars  ($110.00)  i^er  month,  and 
did  earn  on  an  average  of  (^e  Hundred  and  Ten  Dollars 
(.f  110.00)  i^er  month,  but  that  by  reason  of  said  injuries, 
plaintiff's  earning  capacity  has  been  j^emianently  and 
almost  totally  disabled.  That  by  reason  of  the  premises, 
tiie  plaintiff  has  been  damaged  in  the  sum  of  Thirty 
Thousand  Dollars  ($;^0.(X)Oi. 

The  answer  consisted  of  a  general  denial  and  sY)eciaI 
defenses  of  assumption  of  risk  and  contributory  negli- 
gence.   (Trans,  p.  19.) 

The  plaintiff  by  his  replication  denied  generally  the 
allegations  of  contributory  negligence  and  as  to  the  de- 
fense of  assumption  of  risk  denied  that  he  was  familiar 
with  the  use  of  the  machine  causing  the  injuiy  or  that  lie 
had  been  advised  as  to  its  working.    (Trans,  p.  23.) 

A  demurrer  on  the  part  of  Louis  Testovarsnick  was 
sustained  and  the  action  dismissed  as  to  him. 

This  case  was  tried  to  a  jurj'.  and  at  the  close  of  the 
te<timonv  on  behalf  of  the  plaintiff,  the  defendant  moved 
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for  a  non-suit  npon  the  following  grounds:  (Trans,  p. 
147.) 

**The  defndant  now  moves  the  Conrt  for  a  non-suit  on 
tlie  ground  that  the  plaintiff  has  failed  to  establish  the 
ease,  as  pleaded,  and  has  failed  to  establish  any  ground 
of  liability  on  the  part  of  the  defendant  in  this,  (1)  that 
the  evidence  fails  to  show  that  the  plaintiff  was  required 
to  operate  the  engine  at  the  time  he  testifies  he  operated 
it.  and  (2)  that  if  it  could  be  held  that  he  was  required 
to  operate  the  engine  at  that  time,  the  evidence  is  uncon- 
tradicted as  to  the  point  that  the  dangers  from  the  opera- 
tion of  the  engine  with  an  exposed  cog-wheel  wore  obvious 
and  ordinary,  and  were  such  as  were  assumed  by  the 
plaintiff,  and  tliat  whatever  statement  was  made  to  him 
by  the  foreman  would  not  waive  such  assumption  of 
responsibility." 

Tlie  court  denied  the  motion  and  the  defendant  ex- 
cepted. 

And  at  the  close  of  the  entire  testimony  the  defendant 
moved  the  court  for  an  instniction  to  the  jun'  to  return 
a  verdict  for  defendant  upon  the  following  grounds: 
(Trans,  p.  249.) 

'*(A)  There  is  no  evidence  to  show  that  the  plaintiir 
Vvas  required  to  operate  the  engine  in  question  at  the  time 
he  undertook  to  operate  it. 

(B)  Tlie  evidence  shows  that  the  danger  from  oyie rat- 
ing the  engine  with  an  exposed  cog- wheel  was  obvious 
and  ordinary,  and  sucli  as  was  apparent  to  an  ordinarily 
prudent  person,  for  which  reason  the  plaintiff  a.^^sumed 
the  risk  incident  to  such  emplojment. 

(C)  The  evidence  shows  that  the  danger  from  operat- 
ing the  engine  with  an  exposed  cog-wheel  was  obvious 
and  ordinary,  and  the  plaintiff'  accepted  the  employment 
without  protest  or  promise  of  assistance  or  instruction. 

(D)  The  evidence  shows  that  the  proximate  cause  of 
the    injurj'    to    plaintiff    was    the    negligence    of    the 
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plaintiff  in  the  manner  of  putting  his  foot  upon  the  brake. 
(E)  There  is  no  evidence  to  show  that  injury  to  the 
plaintiff  was  proximately  caused  by  the  failure  of  the 
defendant  to  instruct  the  plaintiff  in  the  operation  of  the 
engine,  and  the  dangers  to  be  guarded  against.'* 

The  foregoing  motion  was  thereupon  denied  bj^  the 
court. 

To  which  ruling  of  the  court  the  defendant,  by  its  coun- 
sel, then  and  there  excepted. 

ASSIGNMENT  OF  ERRORS. 

1.  The  Court  erred  in  overruling  defendant's  motion 
for  non-suit  made  at  the  close  of  the  testimony  in  behalf 
of  plaintiff,  for  the  reasons  set  forth  as  the  grounds  of 
said  motion. 

2.  The  Court  erred  in  overrulinj;  the  defendant's 
motion  to  instruct  the  jury  to  return  a  verdict  for  the 
defendant  made  at  the  close  of  the  entire  testimonv.  for 
tiie  reasons  set  forth  as  the  grounds  of  said  motion. 

ARGUMENT. 
Tlie  assignment  of  errors  raises  three  questions,  wliioh 
may  be  thus  stated: 

1.  Was  the  plaintiff  re<iuired  to  oj)erate  the  engine 
in  question  at  the  time  he  undertook  to  operate  it  ? 

2.  Was  the  danger  from  oi>erating  the  engine  with  an 
exposed  cog-wheel  obvious  and  ordinary,  so  as  to  charge 
the  plaintiff  with  the  assumption  of  tlie  risk  of  operat- 
ing it! 

3.  Was  the  proximate  cause  of  the  injury  the  failure 
of  the  defendant  to  instruct  the  plaintiff  in  the  use  of 
the  engine,  or  was  it  the  negligence  of  the  plaintiff  in 
the  manner  of  attempting  to  put  his  foot  on  the  brake. 

The  plaintiff  was  twenty-nine  years  of  age,  an  Austrian 
by  birth,  but  had  been  at  work  in  the  coal  mines  of  the 
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defendant  company  in  Montana  for  over  ten  years 
(Trans,  p.  34),  and  in  point  of  service  was  the  senior  of 
jiny  of  the  miners  who  testified  on  the  trial.  He  was 
employed  as  an  ordinary  miner  to  dig  coal,  but  on  the 
day  of  the  accident  was  engaged  in  cleaning  out  and 
timbering  an  air  shaft  in  the  mine,  at  which  place  he  had 
been  working  for  over  a  week.  (Ttans.  p.  50.)  With  him 
was  working  another  Austrian  by  the  name  of  Strugel. 
The  place  off  of  which  the  plaintiff  was  working  was 
called  a  slant,  and  the  small  cars  containing  coal  or  waste 
was  hauled  up  the  slant  or  incline  one  at  a  time  by  means 
of  a  cable  and  a  hoisting  engine,  operated  by  electricity. 
When  the  cars  reached  the  top  of  the  slant  or  incline  they 
were  thrown  onto  the  main  track  and  taken  out  bv  mules 
to  the  surface.  The  hoisting  engine  was  a  simple  affair 
similar  to  that  used  for  hoisting  materials  upon  build- 
ings, the  cable  or  rope  winding  around  the  drum.  Tlie 
gearing  consisted  of  two  cog-wheels,  one  large  one  and 
one  small  one,  and  the  machinery  was  started  by  pulling 
down  on  a  lever,  which  turned  on  the  current.  It  was 
stopped  by  releasing  the  lever,  thus  breaking  the  current, 
and  there  was  a  friction  brake,  operated  by  a  foot  treadle, 
which  would  check  the  motion  of  the  drum.  The  engine 
was  placed  on  timbers  or  cross  pieces,  and  the  foot  treadle 
was  down  between  these  timbers  directly  in  front  of  the 
operator,  when  standing  in  position  to  throw  on  or  dis- 
connect the  current.  The  large  gear  or  cog-wheel  was 
about  three  feet  in  diameter  and  was  uncovered,  and  was 
right  close  to  the  operator  on  his  left  hand  side  and  in  full 
view.  (Testimony  of  Nate  Drummond,  a  witness  for 
plaintiff.  Trans,  p.  88-105.)  The  madiinery  was  per- 
fectly constructed,  but  the  case  was  tried  upon  the  theor>' 
that  it  was  the  duty  of  the  company  to  have  fully  advised 
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the  plaintiff  of  the  manner  of  operating  it     (Trans,  p. 
101.) 

The  machine  was  ordinarily  operated  by  an  engine  man 
assisted  by  a  rope  rider,  whose  duty  it  was  to  attach  the 
rope  or  cable  to  the  cars  down  in  the  slant  and  ride  on 
the  cars  up  to  the  switch,  and  there  detach  them  and  run 
them  on  to  the  main  track.    The  engineer  took  the  cars 
out  on  the  main  track  by  mules  and  is  generally  spoken 
of  as  a  driver.     (Trans,  pp.  115-119.)     The  number  of 
men  employed  in  the  operation  of  hoisting  depended  upon 
the  amount  of  coal  being  taken  out.    At  times  the  engineer 
did  nothing  but  hoist  coal,  and  two  drivers  were  used 
to  haul  the  coal  out  of  the  main  entrv.    At  other  times 
only  one  driver  was  used  who  also  ran  the  engine,  and  on 
one  of  the  shifts  the  miners  did  their  own  hoisting.    On 
the  day  of  the  accident  the  rope  rider  was  present  with 
the  car;  only  one  driver  was  on  duty,  and  at  the  time 
of  the  accident  he  had  gone  further  in  on  the  main  entry 
to  get  out  some  cars.    (Trans,  pp.  136-137.)    No  one  saw 
the  accident     The  plaintiff  on  his  direct  examination 
(Trans,  pp.  35-46)  testifies  that  on  the  morning  of  the 
accident  the  foreman  told  him  and  his  partner  to  pull  up 
the  cars  when  the  driver  was  absent.     Tliat  when  the 
driver  went  inside  he  (the  plaintiff)  went  up  io  pull  the 
ear  up,  and  started  the  engine.    **I  took  hold  with  one 
hand,  kind  of  that  way  (illustrating),  so  that  I  could  work 
the  hoisting  engine.      ...      I  turned  that  loose  when 
the  car  got  up,  and  when  the  car  come  up,  I  tried  to  step 
on  the  brake,  but  the  brake  was  moving  so  fast  I  couldn't 
&tep  on  it,  and  I  missed  it,  and  then  I  fell  right  in." 

**Q.    Just  explain  to  the  jury  what  the  brake  was 
doing. 
A.    The  brake   was   shaking,   flying   around,   and   I 
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missed  it    I  didn't  step  on  it.    I  missed  it 

Q.    You  didn't  get  your  foot  on  the  brake? 

A«    No ;  I  missed  it  and  fell  ri^ht  in. 

Q.  Was  the  brake  going  back  and  forth  laterally,  as 
well  as  up  and  down? 

A.    Yes,  sir;  all  ways. 

Q.  Why  did  you  attempt  to  put  your  foot  on  the  brake, 
Andrew  f 

A.    I  tried  to  stop  the  rope.'' 

'*Q.  Could  you  have  taken  hold  of  anything  else  to 
stop  the  engine  besides  plaeinj;  your  foot  upon  the  brake? 

A.    No;  you  can't. 

Q.  Was  there  any  covering  over  the  gearing  portion 
of  the  engine? 

A.    No ;  not  before. 

Q.  Where  was  the  gearing  portion  of  the  engine  with 
reference  to  where  the  brake  was? 

A.    The  brake  was  under  the  gearing. 

Q.     The  brake  was  under  the  gearing? 

A.  Yes.  You  step  with  the  foot  on  it.  It  is  a  kind 
of  a  foot  brake." 

**Q.  When  you  attempted  to  put  your  foot  upon  the 
bmke,  you  missed  it  ? 

A.    Yes ;  and  I  fell  into  the  gearing. 

Q.  What  portion  of  your  body  went  into  the  gearing 
portion  of  the  engine? 

A.  The  rope  rider  come  up  and  pulled  my  hands  out. 
My  hands  were  right  in  the  gearing. 

Q.     You  say  your  hands.    Which  hand? 

A.    Thfi  right  hand." 
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'Q.  Where  were  you,  Andrew,  when  Testovarsnick, 
the  foreman,  told  you  to  pull  up  the  cars,  with  reference 
to  where  the  engine  was  ?  How  far  away  from  the  engine 
irere  von? 

A.    I  was  over  thirty  feet. 

Q.    Over  thirty  feet? 
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.    A.    Thirty  feet,  or  something  like  that 

Q.  Why  did  you  go  to  the  engine  when  yon  went  to 
pull  up  the  cars! 

A.    I  fell  in. 

Q.  No ;  you  don  t  understand  me.  I  say,  why  did  you 
go  to  the  engine  when  you  attempted  to  pull  the  cars  out 
of  the  mine! 

A.    I  don't  understand  you  exactly. 

Q.  How  often  did  you  use  this  engine  before,  for  the 
purpose  of  pulling  cars  out  of  tiie  mine?  Did  you  ever 
use  the  engine  before? 

A.    No. 

Q.  Then  why  did  you  go  to  the  engine  when  your  fore- 
man told  you  to  pull  tJie  cars  out! 

A.  Because  I  am  scared  of  getting  fired  or  sometliing 
like  that    Of  course  I  have  got  a  family.    I  have  to  work. 

Q.  Did  you  ever  operate  any  kind  of  an  engine  like 
that  before? 

A.     No,  sir. 

Q.  Did  you  ever  use  this  engine  before  this  particular 
morning ! 

A.     No,  sir. 

Q.  How  long  had  you  used  this  engine  that  morning 
when  you  went  into  the  gearing  portion  of  it? 

A.    I  was  just  on  the  first  car. 

Q.     The  first  car? 

A.*   Yes. 

Q.  How  long  had  you  been  using  it  before  you  got 
injured?  How  many  minutes? 

A.    About  ten  or  five  minutes. 

Q.    About  ten  or  five  minutes? 

A.    Yes. 

Q.  How  long  had  Testovarsnick  been  your  foreman 
before  you  were  injured? 

A.    About  four  or  something  like  that,  or  five. 

Q.     Pour  years?    About  four  years ? 

A.    About  four. 

Q.     He  had  been  your  foreman  then  before  for  about 
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four  years? 

A.  Yes;  I  couldn't  say  exactly  when  he  started.  It 
was  about  four  years,  anyway." 

'**Q.  What  were  you  doing  during  the  four  years  that 
Testovarsnick  was  foreman  of  the  mine? 

A.    Digging  coal. 

Q.    Digging  coal  ? 

A.    Yes. 

Q.  WTiat  were  yon  doing  just  before  you  were  ordered 
to  pull  up  these  cars  by  means  of  the  engine? 

A.  I  was  in  the  air  shaft  there.  I  was  working  there. 
I  was  loading  coal  and  rock  out  there  when  it  caved  in 
there. 

Q.  How  long  before  the  accident  happened  was  it  that 
you  were  doing  this  work? 

A.    I  was  there  working  about  a  week ;  over  a  week. 

Q.    About  a  week? 

A.    Yes. 

Q.  What  were  you  doing  the  day  before  you  were  in- 
jured ? 

A.    The  day  before? 

Q.  Yes;  on  the  22d  of  September  what  were  you 
doing?   What  were  you  doing  on  that  day  ? 

A.  I  was  just  working  there  in  that  place,  loading 
€oal  and  rock  out. 

Q.     Loading  coal  and  rock  out? 

A.    Yes;  and  timbering. 

Q.    Wliat  were  you  loading  coal  and  rock  into? 

A.    Putting  it  into  a  car. 

Q.    What  did  you  do  the  day  before  that! 

A.    The  same. 

Q.  Going  back  now  to  the  time  when  the  foreman  told 
▼ou  to  take  charge  of  the  engine.  Did  he  tell  you  how,— 
what  did  he  tell  you  that  morning?    What  did  he  say  to 

you? 

A.  He  just  told  me  to  get  in  and  pull  the  cars  up  when 
his  driver  had  no  time  to  pull  them. 

Q.    Did  he  tell  you  how  to  run  the  engine? 
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A.     No. 

Q.  Did  he  say  anything  else  to  you  at  tliat  time !  Did 
he  say  anything  else  to  you  at  that  time  except  to  tell 
you  to  pull  the  cars  up  when  the  driver  was  not  there! 

A.     No;  he  didn't  tell  me  anything  besides  that 

Q.     He  said  nothing  else! 

A.     No. 

^*Q.  Why  didn't  you  tell  the  foreman,  when  he  told 
you  to  take  charge  of  this  engine,  that  you  didn't  know 
anything  about  how  to  run  it! 

A.  Because  I  can't  tell  the  foreman  anything  so  as  to 
get  to  discharge  me  or  something  like  that.  I  just  got  in 
and  worked. 

Q.     Did  you  say  anything  when  he  told  you  to  do  that! 

A.     I  didn't  say  an5i:hing  at  all.    I  just  went  to  work. " 

We  give  the  witness'  cross  examination  in  full  which 
was  as  follows: 

**Q.  How  long  have  you  been  in  this  country,  Mr. 
Kovec  ! 

A.     About  eleven  or  twelve  years,— something  like  that. 

Q.    Wliere  were  you  born! 

A.     I  was  bom  in  Austria. 

Q.     At  what  place! 

A.    Lieber. 

Q.    Can  you  read  English? 

A.    No. 

Q.     Can  you  read  the  Austrian  language! 

A.    Well,  a  little;  yes. 

Q.  Where  did  you  first  work  wiien  you  came  to  tlie 
TTnited  States! 

A.    I  worked  there  in  East  Helena  for  a  little  while; 

not  very  long. 

Q.      You  worked  in  East  Helena! 

A.    Yes. 

Q.    How  long  did  you  work  in  East  Helena? 

A.    About  half  a  month. 

Q.     Then  you  went  up  to  Aldrich! 


481 


14  The  Montana  Coal  &  Coke  Company 

A.  Yes.    Then  I  went  up  to  Aldrich. 

Q.  What  did  you  do  when  you  first  went  up  to  Aid- 
rich  ? 

A.  I  was  digging  coal  there. 

.  Q.  Had  you  ever  dujj  anv  coal  before? 

A.  No. 

Q.  When  did  you  first  ^i  acquainted  with  Louis  Tes- 
tovarsnick  ?   When  did  you  first  know  him  ? 

A.  I  knew  him  up  there. 

Q.  Where? 

A.  At  Aldrich. 

Q.  He  was  there  when  you  first  went  there? 

A.  What  do  you  say  ? 

Q.  Was  he  there  when  you  first  went  to  Aldrich  ? 

A.  I  guess  I  was  tliere  before  he  was. 

Q.  You  were  there  before  he  was? 

A.  Yes. 

Q.  You  didn't  know  him  in  the  old  country? 

A.  No. 

Q.  Did  you  know  Frank  Strugel  in  the  old  country? 

A.  No.  * 

Q.  When  did  you  first  know  him  ? 

A.  In  Aldrich. 

Q.  How  long  has  he  been  working  tliere? 

A.  I  can't  say  how  long  he  has  been  working  there, 

but  it  is  a  long  time. 

Q.  He  has  been  there  pretty  nearly  as  long  as  you 
have? 

A.  Well,  pretty  close. 

Q.  This  coal  that  you  dig  out, — ^what  do  you  do  with 

that?  Do  you  put  it  in  a  car? 

A.  Yes. 

Q.  Then  what  becomes  of  the  car?    What  do  you  do 
with  the  car  after  you  get  it  loaded  with  the  coal  ? 

A.  Just  leave  it  in  the  switch. 

Q.  Who  takes  it  out  of  the  mine? 

A.  The  driver.    The  driver  takes  it  out. 

Q.  Wlio  was  the  driver  at  this  time  when  you  were 
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hurt!    Wlio  was  the  driver  tlien! 

A.    At  that  time  the  driver  was  Billy  England. 

Q.    Were  you  mining  coal  that  day  you  were  injured! 

A.    I  was  timbering  that  day  when  I  got  hurt. 

Q.    You  were  putting  in  a  set  of  timbers! 

A.     I  was  putting  in  a  set  of  timbers,  and  fixing  it  up. 

Q.    You  were  really  cleaning  out  an  air  shaft,  were 
you  not! 

A.    What  do  you  say  f 

Q.    You  were  cleaning  out  an  air  shaft,  were  you  nol ! 

A.    Yes ;  cleaning  it  and  fixing  it  up. 

Q.     You  were  not  mining  coal  that  day  at  all  ? 

A.    Not  mining  coal ! 

Q.     Yes ;  you  were  not  mining  coal  that  day  * 

A.    I  was  loading  coal  in  the  car  from  this  place. 

Q.  This  stuff  that  you  were  putting  in  the  car  was 
waste  from  the  air  shaft,  was  it  not! 

A.    Well,  sometimes  we  put  coal  in,  too. 

Q.  That  is,  in  your  work  there  in  the  air  shaft,  when 
you  found  any  coal,  you  put  it  in? 

A.    Yes. 

Q.  But  most  of  the  stuff  you  took  out  that  day  was 
trash  out  of  that  shaft,  was  it  not  * 

A.    Yes. 

Q.  Had  you  been  working  in  that  particular  place  be- 
fore that  day! 

A.    I  had  worked  in  there  before,  of  course. 

Q.    How  long  before. 

A.    Over  a  week. 

Q.    Over  a  week! 

A.     Yes ;  something  like  that 

Q.  Had  you  been  mining  in  that  part  of  the  mine 
before!  Had  you  been  working  in  that  part  of  Ihe  mine 
before  this  week! 

A.    One  day  before,  I  think.    I  don't  know. 

Q.    How  did  youget  in  to  where  you  work?    Ho-v  do 

you  get  into  the  mine! 
A.    I  walked  in. 
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Q.     You  walked  in? 

A.    Yes. 

Q.     Do  you  walk  by  where  this  engine  is! 

A.  I  went  in  and  went  to  the  main  entry,  and  go  right 
in  where  the  air  goes. 

Q.  Had  you  ever  seen  this  engine  before  the  day  you 
went  up  there  to  try  to  work  it  ? 

A.     No;  I  hadn't  seen  it. 

Q.    You  never  had  seen  it  before? 

A.     No. 

Q.  You  had  walked  by  there,  in  going  to  your  work 
in  the  mine,  for  a  whole  week,  and  didn't  see  the  engine? 

A.     I  seen  the  engine,  but  I  didn  't  see  it  worked. 

Q.  I  didn't  ask  you  that.  I  asked  you  if  you  had  ever 
seen  tlie  engine  before  that  day  you  tried  to  work  W 
Had  vou  ever  seen  the  engine  before  that  dav! 

A.     I  seen  it  when  I  went  in. 

Q.  You  saw  it  as  you  went  by  it  on  your  way  to  your 
work  during  this  week! 

A.    Yes.^ 

Q.  During  this  time  that  you  worked  in  this  place, 
during  this  week  before  you  got  hurt,  was  the  engine 
running  everx^  day? 

A.    I  don't  know  whetlier  it  was  running  or  not. 

Q.     How  did  you  get  the  coal  out  of  it  wasn  't  running  ? 

A.     I  don't  know.    I  just  put  the  cars  on  the  switch. 

Q.  That  is  all  you  had  to  do  with  it.  You  don't  know 
what  became  of  the  cars  after  that?  You  don't  know  what 
became  of  the  cars  after  you  put  them  on  the  switch? 

A.    No. 

Q.  How  far  away  from  where  the  engine  was,  was  this 
switch?  How  far  away  was  this  switch  from  where  the 
engine  was? 

A.    About  over  thirty  feet. 

Q.    About  thirty  feet? 

A.     Over  thirty  feet. 

Q.  You  had  to  go  by  the  engine,  or  you  had  to  walk 
by  the  engine  in  order  to  get  in  where  you  went  to  work  ? 
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A.  I  went  by  the  engine,  and  then  went  around  back 
to  the  place  where  I  worked. 

Q.  Did  you  see  anybody  working  the  engine  before 
you  undertook  to  work  it  that  day! 

A.    I  didn't  see  it  that  day. 

Q.  I  say  before  that  day.  During  the  week  you  were 
working  there  mining  coal,  did  you  see  anyone  working 
the  engine! 

A.    Well,  England  was  pulling  it  up. 

Q.  When  you  worked  in  the  other  part  of  the  mine, 
did  you  ever  see  any  other  engines  used  for  hauling  up 
these  cars  of  ooal ! 

A.  Well,  sure,  I  seen  the  engines,  but  there  was  some- 
body running  them.    I  never  run  any  of  them. 

Q.    You  never  ran  any  of  them ! 

A.    No. 

Q.  Didn't  you  run  an  engine  over  in  what  they  call 
No.  4! 

A.    No. 

Q.    You  never  ran  an  engine  at  all  of  any  kind  ? 

A.    No. 

Q.  During  all  the  time  you  were  there,  you  never  ran 
an  engine! 

A.    No. 

Q.     And  never  saw  one  run! 

A.    No. 

Q.     Never  was  around  where  it  was  running  at  all ! 

A.    Not  close.   , 

Q.  Never  any  closer  to  it  than  this  distance  of  thirty 
feet,  which  you  say  is  the  distance  between  the  switch  ?ind 
the  engine  when  it  is  running! 

A.    No. 

Q.     How  does  the  engine  work!    How  does  it  work  in 

pulling  up  the  cars  ! 

A.     I  don't  know  exactly  how  it  is  worked. 

Q.  What  does  it  look  like!  Has  it  got  any  wheels  or 
ropes,  or  anything! 

A.    Well,  it  has  got  wheels  and  ropes. 
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Q.    Just  tell  the  jury  how  it  looks. 

A.  I  would  have  to  have  the  interpreter  in  order  to 
understand  it  better. 

Q.  Well,  never  mind.  We  will  get  along  without  the 
interpreter,  I  think.  What  time  in  the  day  was  it  when 
you  were  hurtf 

A.    About  ten  o*cloek  I  got  hurt. 

Q.      What  time  did  you  go  on  shift? 

A.     Seven  o'clock  in  the  morning  I  went  on  shift. 

Q.    Who  went  with  you? 

A.     Frank  Strugel. 

Q.    Was  he  your  partner! 

A.    Yes. 

Q.  Was  there  anybody  else  working  in  this  slant  with 
vou? 

A.    Not  with  me. 

Q.  Was  there  anyone  else  in  the  slant  but  you  and 
your  partner,  Strugel  ? 

A.  There  was  someone  else  in  there,  but  I  didn't  know 
who  it  was, — in  that  part. 

Q.  From  that  time,  from  seven  until  ten,  was  there 
anyone  else  there  but  you  and  Strugel  ? 

A.    No. 

Q.     Was  there  anj^one  else  in  the  mine  at  all? 

A.    Yes ;  in  the  mine  there  was. 

Q.    Whereabouts  in  the  mine  were  they  working? 

A.    Down  below,  and  back  there,  when  we  come  in. 

Q.    What  were  they  doing?  ^ 

A.  They  were  dig|?ing  coal,  and  all  that  kind  of  busi- 
ness. 

Q.  When  did  Louis  tell  you  that  you  had  to  pull  the 
cars  up  if  the  driver  was  not  there? 

A.    He  told  me  that  morning. 

Q.    He  told  you  that  morning? 

A.    Yes,  sir. 

Q.    What  time  in  the  morning? 

A.    Before  seven  o'clock. 

Q.    Before  you  went  to  work? 
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A.     Yes,  sir. 

Q.    Where  was  Louis  at  that  time  when  he  told  you 
this? 

A.     Down  by  the  tool  box. 

Q.    Was  Frank  Strugel  with  you  when  he  told  you! 

A.     Yes ;  he  was  with  me. 

Q.     Did  he  tell  you  to  pull  them  up,  or  did  he  tell 
Strugel  to  pull  them  up! 

A.     He  just  told  us  to  get  in  and  pull  it  up. 

Q.    You  didn't  say  anything  to  him. 

A.     No ;  I  didn  *t  say  anything  to  him. 

Q.    Did  Strugel  say  anything! 
A.    No. 

Q.    Could  Strugel  run  the  engine? 
A.    No. 

Q.    You  didn't  tell  him  you  could  not  run  the  engine! 
A.    No.    I  didn't  ask  him.  ? 

Q.    You  didn't  ask  him  how  to  run  the  engine? 
A.    No. 

Q.    Or  where  the  engine  was !  » 

A.    No.  f 

Q.     Did  you  know  where  it  was !  f 

A.    Yes.  ; 

Q.     How  did  vou  know  that?  ♦ 

A.    I  knew  where  the  engine  was,  l)ecause  I  had  worked  J 

in  the  back  entrj^  there.  * 

Q.     You  had  seen  the  engine  before! 
A.    Of  course,  I  had  seen  it 

Q.    Did  you  know  how  to  hook  the  cars  on,  so  as  to  = 

pull  them  up?  ' 

A.    Sure  I  knew  that. 
Q.    You  had  done  that  often? 
A.    I  put  the  car  on  tbe  switch  and  put  the  pin  on. 
Q.    You  had  often  done  that,  had  j^ou  not!    You  did 
that  every  day  ?    You  did  that  every  day,  didn 't  you ! 
A.     Yes ;  just  the  car. 

Q.    How  did  you  get  the  first  car  out  that  momin«j? 
A.     That  was  the  first  car  when  T  fell  in. 
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Q.     That  was  the  first  car? 

A.    Yes,  sir. 

Q.  You  were  working  from  seven  to  ten  in  getting  that 
one  car  full  ? 

A.    Yes ;  we  were  timbering. 

Q.    You  timbered  a  while? 

A.    Yes. 

Q.    "WTio  pushed  the  car  out  of  the  slant? 

A.  I  pushed  the  car  out  from  the  back  entry,  and  my 
"buddy.'' 

(In  using  the  word  ** buddy,"  the  witness  evidently 
meant  partner.) 

Q.  Whoput  it  onto  the  rope?  "Who  hooked  the  car  on 
to  the  rope? 

A.    Jerry  Milautz,  I  guess. 

Q.    Who  was  he? 

A.    He  was  there. 

Q.    "What  was  he  doing? 

A.    He  was  riding  the  rope. 

Q.    How  do  you  mean  ? 

A.     He  just  hooked  the  rope  on  to  the  car. 

Q.    He  is  the  fellow  who  hooks  the  car  on  to  the  rope? 

A.    Yes. 

Q.  Was  this  rope  that  you  hooked  the  car  on  to,— was 
the  other  end  of  that  attached  to  the  engine? 

A.     Yes. 

Q.    WTiat  kind  of  a  rope  was  it,  wire  or  cotton? 

A.    Wire. 

Q.    "Who  went  with  you  up  to  where  the  engine  was  ? 

A.    I  went  up. 

Q.    By  yourself? 

A.    Yes. 

Q.     Where  was  Jerry  Milautz  then  ? 

A.    He  was  right  there. 

Q.    He  was  standing  right  near? 

A.    Yes;  down  below. 

Q.  Did  you  ask  him  anything  about  running  the  en- 
gine? 
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A.    No. 

Q.     Or  Stmgel,  either? 

Q.    You  just  went  up  and  started  the  engine? 

A.,     x  es« 

Q.    How  did  you  start  the  engine? 

A.  I  just  went  up  to  see  anyone  get  in  and  see  them 
run  that  engine,  but  nobody  was  there.  I  never  run  it 
before. 

Q.  When  you  got  up  there,  you  didn*t  find  anyone  at 
the  engine? 

A.    No. 

Q.    How  did  you  get  the  engine  started  ? 

A.    I  had  seen  somebody  run  it  before. 

Q.    You  had  seen  somebody  start  it  before? 

A..     J.  es. 

Q.    Whom  did  you  see  running  it  before?  ^ 

A.    I  seen  Billy  England  run  it  before.  I 

Q.  It  was  his  business  to  run  it,  was  it  not !  That  is 
wbathe  was  there  for?  , 

A      Of  course ;  but  he  was  not  tliere  at  that  time.  J 

Q.     He  was  not  there  when  you  went  up  to  the  engine?  I 

A.    No.  '  I 

Q.     Had  you  seen  him  that  morning!  • 

A.    No.  J 

Q.    Don't  you  know  that  he  had  been  hauling  coal  up  ., 

all  tae  morning? 

A.    No. 

Q.  And  had  simply  gone  into  the  entry  wi*ii  his  loaded 
cars  to  haul  them  out  of ,  the  entry,  when  you  started  to 
run  the  engine? 

A.    He  had  gone  inside  some  place. 

Q.    What  was  he  doing  inside? 

A.     He  had  gone  to  pull  some  cars  inside. 

Q.    He  had  gone  to  pull  some  cars  inside. 

A.m     X  es. 

Q.  Tell  the  jury  how  you  started  the  engine.  It  was 
not  running  when  you  got  up  there,  was  it? 

A.    No.  . 
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Q.  How  did  yon  start  it? 

A.  I  had  seen  it.    I  had  seen  him  hold  that— I  don*t 

know  what  you  call  it, — down,  like  this.    (Illustrating.) 

Q.  The  lever? 

A.  Yes.  I  seen  him  hold  th  lever  down.  That  is  all 
I  seen. 

Q.  Whom  had  yon  seen  do  that? 

A.  I  don't  know.    He  is  not  here, — that  fellow. 

Q.  Did  you  ever  see  Billy  England  do  it  that  way? 

A.  I  seen  him  before  once,  but  not  that  day. 

Q.  How  did  you  know  how  to  start  the  engine? 

A.  I  didn't  know  how  to  start  it.  I  just  seen  him  do 
that  before. 

Q.  You  didn't  know  what  would  happen  when  you 
pulled  any  of  those  levers? 

A.  No ;  only  I  saw  it  going  up  and  down. 

Q.  When  you  pulled  this  thing  with  your  left  hand, 
what  happened? 

A.  That  turned  the  engine. 

Q.  That  turned  the  engine  ?  Which  way  did  the  engine 
tuTB?    Did  it  turn  toward  you  or  the  other  way? 

A.  Any  place. 

Q.  Anyplace?  Now  when  you  pulled  this  lever  down, 
or  turned  this  lever  down,  did  it  pull  the  car? 

Am  jl  es. 

Q.  Then  when  you  let  go  of  it,  what  happened? 

A.  Well,  that  handle  has  to  be  turned. 

Q.  The  handle  has  to  be  turned? 

A.  The  clutch. 

^  You  have  to  turn  the  clutch,  too,  do  you? 

A.,  x  es. 

Q.  Did  you  do  that? 

A.  I  turned  the  clutch. 

Q.  Then  what  happened? 

A.  Then  it  ran. 

Q.  The  engine  ran  then? 

A.  jl  es. 

Q.  Did  it  draw  the  car  up?  j 
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A.    Yes.  ■    ■     ■■  ;■  • 

Q.    Did  you  know  it  would  draw  the  car  up  when  you 
turned  it  on  that  way!    What  did  you  do  that  for? 

A.    So  as  to  pull  the  car  up.  i 

Q.    How  did  you  know  that  would  pull  the  cars  up?  ) 

A.    I  had  seen  the  other  fellows  do  it 

Q.    What  did  you  do  when  the  car  got  up  to  where  you 
wanted  it  to  go? 

A.    I  tried  to  stop  it 

Q.    How  did  you  try  to  stop  it? 

A.     I  tried  to  stop  it  with  the  brake. 

Q.    Did  you  still  hold  on  to  the  clutch  ? 

A.     I  left  that,  and  tried  to  step  on  the  brake.    The 
l)rake  was  shaky,  and  I  missed  it 

Q.    It  was  light  there,  was  it  not!    Tliere  was  a  light 
there,  was  there  not? 

A.    Yes.  •  . 

Q.     You  could  see  the  machine? 

A-,     X  es. 

Q.    You  could  see  this  brake  shaking? 

A.    I  could  see  it  when  I  tried  to  step  on  it. 

Q.    You  could  see  it? 

A.    I  could  see  it,  but  I  missed  it. 

Q.    You  missed  it?    But  I  say,  you  saw  it  there,  did  • 

you?     When  you  started  to  step,  couldn't  you  see  the 

brake? 

A.     Well,  the  rope  was  pretty  dose  to  me. 

Q.    Did  you  see  this  cog-wheel  going  around? 

A.  I  seen  it,  but  not  when  I  started  to  step  oo  the 
brake.  ^ 

Q.  But  when  the  machine  was  running,  couldn't  you 
see  the  cog-wheel  running  around? 

A.    Yes. 

Q.  Do  you  know  what  makes  it  go  around?  Do  you 
know  what  made  it  go  around? 

A.    The  electric  made  it  go  around. 

Q.  Do  you  know  how  the  electric  got  into  the  machine  f 
Didn't  it  get  in  there  by  some  of  those  things  you  pulled? 
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A.    I  don't  know  that. 

Q.  Why  did  you  pull  them  for,  then?  Why  did  you 
pull  these  levers  if  you  didn't  know  what  was  going  to 
happen? 

Q.-    Why  did  you  pull  the  levers  in  the  first  place? 

A.    When  the  cars  were  going  up— 

Q.  (Interrupting.)  You  pulled  them  to  start  the  en- 
gine, didn't  you? 

A.    Yes,  sir. 

Q.  That  is  what  you  wanted  to  do?  You  wanted  to 
start  the  engine? 

A.    Yes. 

Q.  When  you  wanted  to  stop  the  engine,  did  you  let 
go  of  the  levers? 

A.    Yes. 

Q.     You  let  go  of  them? 

A.    Yes. 

Q.    Did  anything  stop  at  all? 

A.    I  went  to  step  on  the  brake  to  stop  it. 

Q.  Did  you  ever  see  anyone  try  to  step  on  the  brake 
before? 

A.    No. 

Q.    How  did  you  know  it  was  a  brake? 

A.    I  could  see  the  brake  there  around  the  wheel. 

Q.  You  could  see  that  that  wias  a  brake  there  for  the 
purpose  of  stopping  that  wheel  ? 

A.    Yes. 

Q.  This  cog-wheel, — ^how  far  away  was  that,  can  you 
tell, — ^the  cog-wheel  that  you  fell  into? 

A.    That  was  pretty  close.    Not  very  far. 

Q.  It  was  right  near?  It  didn't  have  any  top  on  it, 
did  it? 

A.  No;  the  brake  was  down  here  (indicating),  and  the 
wheel  was  up  here  (indicating). 

Q.    Up  alongside  of  the  brake? 

A.    Yes. 

Q.    It  didn't  have  any  top  on  it,  did  it? 

A.    No. 
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Q.    It  was  revolving?    It  was  turning  around? 
A.    Yes. 
Q.     Going  fast? 
A.    Going  fast. 

Q.    Was  it  turning  from  you,  or  coming  to  you.  Which 
way  was  it  turning?   Was  it  turning  to  you? 
A.    It  was  coming  to  me. 

Q.  Now,  this  brake, — did  you  have  to  put  your  foot 
up  or  down  to  get  your  foot  on  to  it? 

A.  It  is  not  very  high.  It  is  something  like  that 
(Illustrating  height  of  brake.) 

Q.  Just  stand  up  and  show  the  jury  how  you  did  that. 
Catcih  hold  of  the  levers  you  had  hold  of. 

A.  It  was  just  about  like  this.  I  stood  here  on  this 
side  of  it.  There  is  a  brake  on  the  side,  like  this,  and  I 
just  tried  to  step  on  it  quick,  so  that  the  rope  would  not 
lick  me, — the  rope  that  pulls  the  car  out,—/  tried  to  step 
on  ity  and  I  missed  it.    I  didn't  step  on  it. 

Q.     So  you  didn't  step  on  the  brake  at  all,  but  missed 
it? 
A.    I  missed  it  and  fell  right  in  the  wheel. 
Q.     Fell  right  in  the  wheel?    If  you  had  stepped  en 
the  brake  as  you  started  to,  you  would  not  l:ave  fallen, 
would  you? 

A.  I  don't  know  whether  I  would  fall  or  not.  I  don't 
think  I  would.  But  if  there  was  anything  over  those 
wheels,  I  couldn't  put  my  hands  in. 

Q.     None  of  those  things  that  you  caught  hold  of  threw 
vou  into  the  wheel,  did  they? 
A.    Well,  the  brake  threw  me  in. 
Q.     But  you  missed  the  brake  entirely? 
A.    Yes. 

Q.    And  you  fell  because  you  missed  the  brake? 
A.    Yes. 

Q.    Where  was  Jerry  Milautz  when  this  hapi^ened  ? 
A.    He  was  with  the  car. 
Q.    How  far  away  was  the  car  from  you? 
A.    Not  very  far.    About  ten  feet,  or  something  like 
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that. 

Q.  Was  he  on  the  car,  or  just  standing  alongside 
of  it? 

A.  He  was  going  along  side  of  the  car,  rmming.  He 
tried  to  put  the  brake  on,  so  it  would  stop. 

Q.  As  the  ear  came  along  up,  he  came  xnth  the  car, 
did  he! 

A.  Yes. 

Q.  Where  was  Strugel? 

A.  He  was  down  at  the  place  fixing  something.     I 

don*t  know  what  he  was  doing. 

Q.  He  didn't  come  up  with  the  car  at  all,  did  he? 

A.  Not  at  that  time. 

Q.  He  didn't  come  up  until  after  you  got  hurt? 

A.  He  came  up  when  I  got  hurt. 

Q.  Where  was  Louis  at  this  time? 

A.  He  was  inside  some  place  at  that  time. 

Q.  He  wasn't  anywhere  around  there,  at  all,  was  he? 

A.  No. 

Q.  He  was  somewhere  else  in  the  mine? 

A.  Yes. 

Q.  Did  he  come  there  when  you  got  hurt? 

A.  When  I  got  hurt  he  come  around. 

Q.  Jerry  Milautz  and  Strugel  came  up,  did  they? 

A.  Yes. 

Q.  Did  you  tell  Jerry  how  it  happened? 

A.  I  hollered  to  him.  I  said,  "Hold  me;  I  am  on  the 
wheels." 

Q.  Who  stopped  the  machine? 

A.  My  hand  stopped  the  machine. 

Q.  Your  hand  stopped  the  machine? 

A.  Yes. 

Q.  It  stopped  as  soon  as  you  fell  into  it? 

A.  Yes. 

Q.  Who  helped  you  out  of  it? 

A.  Jerry  Milautz  and  Strugel. 

Q.  Was  Louis  there  then? 

A.  Louis  come  up  after  that. 
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Q.    Where  did  they  take  you?    Did  they  take  you  out 
of  the  mine? 

A.    Yes ;  they  took  me  out  of  the  mine.    They  put  me 
on  a  car,  and  took  me  out 

Q.    Did  you  ask  Jerry  Milautz  to  go  up  and  pull  the 
car  up? 

A.    No. 

Q.     You  had  seen  him  there  working  with  th^  cars 
right  along,  had  you  not? 

A.    Yes ;  I  seen  him.    He  was  the  rope  rider. 

Q.     That  was  his  business  ?    It  was  his  business  to  get 
those  cars  up,  was  it  not? 

A.    Whose? 

Q.    Jerry's? 

A.     No;  he  was  just  a  rope  rider. 

Q.    Well,  it  was  his  business  to  hook  the  cars  on  and 
get  them  up? 

A.    Yes ;  that  was  his  business. 

Q.     That  was  his  business  ? 

A.     Yes. 

Q.    It  was  not  your  business  I 

A.     No. 

Q.    Your  business  was  to  fill  the  ears? 

A.    Yes. 

Q.  How  long  before  had  you  seen  England  that  morn- 
ing? 

A.  I  don't  remember  whether  I  seen  him  that  morn- 
ing or  not. 

Q.  Had  you  seen  anybody  else  pulling  any  cars  up 
that  morning? 

A.    No;  I  didn't  see  it. 

Q.  How  far  inside  of  this  slant — you  call  that  a  slant, 
don't  you,  where  you  were  working?  You  call  that  a 
slant  where  you  were  working  at  that  time? 

A.  Yes;  we  call  that  a  slant  It  goes  back  in.  I  was 
working  in  an  entry.    This  place  had  been  worked  thirty 

feet 
Q.     Wliat  do  you  call  this  place  where  you  haul  the 
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ears  upf    Do  you  call  that  a  slant? 

A.  Yes ;  that  is  what  I  call  a  slant.  That  was  an  entry 
where  I  was  working.    It  was  an  air  course. 

Q.  And  it  was  a  slant  where  they  were  pulling  the 
coal  upf 

A.    Yes. 

Q.  When  they  got  the  cars  up  to  the  engine,  they 
hooked  the  cars  all  together,  and  hauled  them  out  with 
a  muV?,  didn't  they? 

A.    Yes. 

Q.  That  is  what  England  did?  He  pulled  the  cars 
up,  and  hooked  them  together,  and  moved  them  out, 
didn't  he?    That  is  what  Billy  England  was  doing? 

A.    He  was  driving;  yes. 

It  appeared  in  the  testimony  of  one  of  the  defendant's 
witnesses  that  the  plaintiff  had  operated  this  engine  in 
No.  1  slant  (Trans,  p.  240)  and  the  plaintiff  was  called 
in  rebuttal,  and  testified  (Trans,  pp.  247-24»)  that  he 
worked  in  the  No.  1  slant  for  about  a  year  with  one  Tony 
Vassar  as  his  partner;  that  on  the  11  o'clock  shift  the 
coal  was  hoisted  by  his  partner  and  that  he  (the  plaintiff) 
never  operated  the  engine  but  always  rode  upon  the  car. 
Frank  Strugel  testified  that  he  was  with  the  plaintiff 
when  the  foreman  told  him  that  if  the  driver  was  not 
there  *  *  they  had  to  pull  the  cars  up  themselves. ' '  ( Trans. 
J).  69.)  That  he,  Strugel,  didn't  say  anything  to  the 
foreman,  but  that  the  plaintiff  said,  **We  will  do  it  if  we 
can,"  and  that  the  foreman  said,  **Try  it  if  you  can." 
(Trans,  p.  72.) 

Jerry  Milautz,  the  rope  rider,  testified  to  what  he  saw 
of  the  inju^^^  He  also  testified  that  he  had  been  running 
the  engine  that  morning  and  frequently  ran  it  when  he 
had  anybody  to  ride  the  car.    (Trans,  p.  86.) 

Nate  Drummond,  a  witness  for  plaintiff,  who  was  called 
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as  a  machinist  who  had  set  up  and  worked  this  engine, 
testified  as  follows,  among  other  things  (Trans,  p.  Ill) : 

"Q.  How  far  would  the  man  be  from  this  revolving 
uncovered  cog-wheel  when  he  was  standing  there  pre- 
pared to  throw  the  machine  in  or  out  of  gear! 

A.  Standing  there  in  the  proper  place,  he  would  be 
within  about  a  foot  and  a  half,  I  should  judge. 

Q.    Standing  above,  or  on  the  same  level! 

A.     About  on  the  same  level. 

Q.  About  how  far  is  the  uncovered  cog-wheel  from 
the  treadle  of  the  brake! 

A.  About  the  same  distance;  about  a  foot,  or  a  foot 
and  a  half! 

Q.    About  a  foot? 

A.    About  a  foot,  or  a  little  over. 

Q.    Is  it  to  the  left  or  to  the  right  of  the  brake ! 

A.    To  the  left. 

Q.  Standing  there  with  his  left  hand  on  the  controller 
lever! 

A.    Yes,  sir. 

Q.  And  putting  his  foot  on  the  brake  treadle,  the  ex- 
posed cog-wheel  would  be  revolving  about  a  foot  away 
from  him,  upon  the  left  side! 

A.    Yes,  sir;  or  a  foot  and  a  half;  such  a  matter. 

Q.  Could  a  man  standing  there  see  this  revolving  cog- 
wheel if  the  light  was  burning  in  its  usual  condition  ? 

A.     I  should  think  so ;  yes,  sir. 

Q.  Now,  the  operation  which  you  have  described  was 
the  ordinary  operation  of  that  machine,  as  it  was  there 
placed,  was  it  not! 

A.    Yes,  sir. 

Q.  That  is  the  way  it  was  operated  every  time  it  was 
o]>erated  by  anybody  ! 

A.    Yes,  sir.'* 

We  have  called  the  court's  attention  to  the  above  ex- 
tracts of  the  testimony  because  we  believe  that  they  show 
clearly  that  the  plaintiff  was  an  experienced  miner,  of 
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ten  yeiSTs'  work  in  this  mine  where  this  engine  was  in 
daily  use;  that  in  spite  of  his  denial  of  facts  and  knowl- 
edge^ it  is  clear  from  his  own  testimony  tliat  he  knew  as 
much  ahont  the  operation  of  this  engine  as  any  one  about 
tlie  mine,  and  that  if  he  liad  never  actually  oj>erated  it 
before  the  accident,  he  Avas  the  only  man  around  the 
mine  of  whom  tliat  could  be  said.  These  facts  will  be 
emphasized  by  a  reading  of  all  of  Uie  evidence  introduced 
on  behalf  of  the  plaintiff.  From  them  the  deductions  are 
inevitable  and  necessary. 

The  plaintiff  was  a  volunteer  in  the  operation  of  this 
engine.  He  was  told,  according  to  his  testimony,  that 
he  would  have  to  hoist  the  cars  when  the  driver  was  not 
around.  But  there  was  a  driver  within  easy  call.  The 
rope  rider  in  charge  of  the  car,  who  knew  how  to  operate 
the  engine,  was  at  his  post,  but  no  request  was  made  of 
him  to  operate  it.  When  tlie  foreman  told  the  plaintiff 
that  he  would  have  to  hoist  the  cars,  the  plaintiff  made 
no  protest  and  gave  no  indication  of  an  ignorance  and 
lack  of  experience  such  as  would  call  for  active  instruc- 
tions. He  had  worked  in  the  mines  longer  than  the  fore- 
man had,  and  made  no  suggestion  to  the  foreman  that 
he  was  unable  or  unwilling  to  operate  the  engine.  It  was 
of  simple  construction,  easily  operated  by  everybodj^  else, 
even  those  without  any  exj^erience  at  all,  and  it  was  a 
machine  of  common  use.  We  respectfully  submit  that 
there  was  no  evidence  to  justify  the  submission  to  the 
jury  of  the  question  as  to  whether  the  plaintiff  was  re- 
c| aired  to  operate  the  engine. 

Again,  it  is  apparent  from  all  of  the  testimony  that 
the  danger  of  injury  from  falling  into  the  exposed  gear- 
ing of  tliis  machine,  as  well  also  from  undertaking  to 
operate  it  uninstructed,  was  obvious  and  ordinary  and 
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plainly  apparent  and  appreciated  by  a  person  of  ordinarj'^ 
intelligence.  Judge  Sanborn  in  St.  Louis  Cordage  Co.  vs. 
Miller,  126  Fed.  495,  63  L.  R.  A.  551,  thus  lays  down  the 
rules  supported,  as  he  says  by  the  great  weight  of  author- 
ity in  the  United  States,  as  well  as  by  the  opinions  of  the 
Supreme  Court: 

"A  servant  by  entering  or  continuing  in  the  employ- 
ment of  the  master  without  complaint  assumes  the  risks 
and  dangers  of  the  employment  which  lie  knows  and 
appreciates,  and  also  those  which  an  ordinarily  prudent 
l)erson  of  his  capacity  and  intelligence  would  have  known 
and  appreciated  in  his  situation. 

"A  servant  who  knows,  or  who  by  the  exercise  of 
reasonable  prudence  and  care  would  liave  known,  of 
the  risks  and  dangers  which  arose  during  his  service, 
but  who  continues  in  the  emj)loymcnt,  assumes  those 
risks  and  dangers  to  the  same  extent  that  he  undertakes 
those  existing  when  he  enters  uf>on  the  employment. 

**  Among  the  risks  and  danjjers  thus  assumed  are  those 
which  arise  from  the  failure  of  the  master  to  completely 
discharge  his  duty  to  exercise  ordinary  care  to  furnish 
the  servant  with  a  reasonably  safe  place  and  reasonably 
safe  appliances  and  tools  to  use.** 

'*  Assumption  of  risk  and  contributory  negligence  are 
*=eparate  and  distinct  defenses.  The  one  is  based  on  con- 
tract, the  other  on  tort.  The  former  is  not  conditioned 
or  limited  by  the  existence  of  the  latter,  and  is  alike 
available  whether  the  risk  assumed  is  great  or  small,  and 
whether  the  danger  from  it  is  imminent  and  certain  or 
remote  and  improbable.** 

"The  court  below  fell  into  an  error  when  it  instructed 
the  jury  that  although  the  plaintiff  continued  in  the 
employment  of  the  defendant  by  the  side  of  the  visible 
unguarded  gearing  with  full  knowledge  that  the  cogs 
which  injured  her  were  uncovered,  still  she  could  not  be 
held  to  have  assumed  the  risk  of  working  by  their  side 
unless  the  danger  from  them  was  so  imminent  that  per- 
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sons  of  ordinary  prudence  would  have  declined  to  incur 
it  under  similar  circumstances.  Choctaw  0.  &  G.  R.  Co. 
vs.  McDade,  191  Z7  5^.  64;  48  L.  Ed.  96.'* 

After  further  discussion  of   the   proposition  that  the 

question  before  the  court  at  the  close  of  the  testimonj^ 

is  not  whether  or  not  there  is  any  evidence,  but  whether 

or  not  there  is  any  substantial  evidence  upon  which  a 

jury  can  properly  render  a  verdict  for  the  plaintiff,  the 

court  says: 

**The  machinery,  the  cogs,  the  slipperj^  lever  and  their 
relation  to  each  other,  were  open,  visible,  known.  Tliere 
was  nothing  recondite,  imperceptible,  uncertain  in  the 
danger  impending  from  them.  It  was  plain  and  certain 
tliat  if  the  employee  pennitted  her  hand  to  slip  between 
the  revolving  cojjs  that  hand  would  be  injured.  The 
defect  of  the  unguarded  cogs  was  obvious,  the  danger 
from  it  was  apparent,  and,  without  a  disregard  of  the 
rules  to  which  we  have  adverted  and  the  decisions  of 
the  Supreme  Court  and  of  the  other  courts  of  the  country 
to  which  reference  has  been  made,  there  is  no  escape 
from  the  conclusion  that  the  evidence  in  this  case  estab- 
lished without  contradiction  or  dispute  the  facts  that  the 
])]aintiff,  by  continuing  in  her  employment  without  com- 
plaint, in  the  presence  of  an  obvious  and  known  defect 
and  of  a  plain  and  apparent  danger,  assumed  the  risk  of 
the  injury  of  which  she  complained,  so  that  she  never  had 
any  cause  of  action  against  the  defendant." 

But  it  is  contended  as  the  chief  element  in  the  cause  of 
action  that  defendant  should  have  instructed  the  plaintiff 
as  to  the  operation  of  the  engine.  The  plaintiff's  testi- 
mony shows  that  he  knew  how  to  operate  the  engine. 
His  experience  and  employment  were  such  as  to  entitle 
the  defendant  to  believe  him  qualified  to  run  the  engine. 
He  made  no  objection  or  protest  when  directed  to  run 
the, engine,  and  said  nothing  to  indicate  that  he  was 
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inexperienced  or  ignorant.  The  Supreme  Court  of  Mon- 
tana, in  Forquer  vs.  Slater  Brick  Co.  97  Pac.  843,  thus 
deals  with  this  question,  adversely  to  plaintiff's  conten- 
tion: 

"3.    Was  the  defendant  guilty  of  negligence  in  failing 
to  explain  to  plaintiff  the  dangers  to  be  apprehended 
from  the  machinery!    The  first  question  involved  is  one 
of  pleading.    It  is  alleged  in  the  complaint  that  plaintiff 
w  as  13  years  of  age,  wholly  unskilled  in  the  use  of  machin- 
ery, and  that  defendant  was  negligent  in  not  explaining 
to  plaintiff  the  dangers  to  be  apprehended.    There  is  no 
allegation  that  plaintiff  was  not  as  intelligent  as  tlie 
average  boy  of  his  age,  and  we  must  conclude,  therefore, 
in  the  light  of  his  testimony,  that  he  was.    There  is  no 
allegation  that  plaintiff  was  inexperienced  in  tlie  use  of 
such  machinery,  but,  witliout  objection,  he  testified  that 
lie  was.    No  complaint  is  made  cf  a  failure  to  warn  the 
plaintiff,  unless  that  omission  be  involved  in  the  failure 
to  explain  the  dangers  to  him.    We  dwell  upon  this  ques- 
tion of  pleading,  not  because  the  appellant  urges  the 
same  as  fatal  to  a  recovery,  but  because  it  is  necessarily 
involved  in  the  disposition  we  make  of  the  appeal.    After 
carefully  reading  the  testimony,  we  are  convinced  that 
it  cannot  be  claimed  tliat  parts  of  the  machine  in  question 
were  not  obviously  dangerous,  or  that  plaintiff  did  not 
know  and  understand  wherein  the  danger  lay.    Tliat  is  to 
say,  it  was  apparent  that,  if  a  person*  s  liand  came  in  con- 
tact with  the  cogs  of  the  knives  wliile  the  machine  was 
in  motion,  injury  would  probably  result.    Plaintiff  knew 
this.    It  was  obvious.    It  was  unnecessary  to  tell  this  to 
the  boy  or  explain  it  to  him.       He  knew  all  about  it. 
Therefore  it  was  unnecessary  and  would  have  been  use- 
less to  give  him  any  information  on  that  subject,  and 
no  neglience  can  be  predicated  upon  defendant's  failure 
to  do  so,'*  citinju  numerous  authorities. 

This  brings  us  then  to  the  proximate  cause  of  the 
accident,  which  according  to  plaintiff's  testimony  was 
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not  the  lack  of  instruction  as  to  how  to  operate  tlie 
machine,  bnt  the  fact  that  he  failed  to  put  his  foot  on  the 
brake.  No  amount  of  instruction  could  have  avoided  the 
injurj-  after  the  plaintiff  had  failed  \o  put  his  foot  square- 
ly on  the  brake  treadle.  The  plaintiff  saw  tlie  brake,  and 
saw  its  oscillations  and  vibrations.  He  knew  the  part  it 
jilayed  in  the  operation  of  the  engine.  He  knew  also  the 
necessity  of  putting  his  foot  on  it,  and  the  danger  of 
injury  from  falling  into  the  machine  was  obvious.  Tliese 
were  the  things  of  which  the  employer  could  have  warned 
him.  And  yet  with  a  full  knowledge  of  all  these  he  tlirew 
his  weight  upon  his  foot  without  being  sure  that  it  was 
on  the  brake,  and  missing  it  fell  into  the  machine.  It  was 
llie  risk  of  tliis  danger  which  the  plaintiff  assumed  when 
he  imdertook  without  objection,  and  upon  his  own  voli- 
tion, to  oj^erate  the  engine. 

We  therefore  submit  that  the  Court  erred  in  refusing 
lo  withdraw  the  case  from  the  jury,  for  the  reason  that 
there  is  no  substantial  evidence  in  the  case  upon  which 
the  jury  could  base  a  verdict  for  the  plaintiff. 

Respectfully  submitted, 
CARPENTER,  DAY  &  CARPENTER, 

Attorneys  for  Plaintiff  in  Error. 
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THE  MONTANA  COAL  &  COKE  COMPANY, 
(a  Corporation), 

Plaintiff  in  Error, 
vs. 
ANDREW  KOVEC, 

Defendant  in  Error. 


BRIEF  OF  DEFENDANT  IN  ERROR. 

There  is  but  one  question  presented  by  this  appeal,  and 
that  is  whether,  on  the  evidence,  the  case  should  have  been 
submitted  to  the  jury,  and  in  the  brief  of  plaintiff  in  error 
the  question  is  viewed  and  discussinl  in  a  three-fold  aspect. 

First,  it  is  contended  that  in  the  operation  of  the  «igiiie 
the  defendant  in  error  was  a  volunteer.  Second,  that  tlie 
facts  disclose  an  assumption  of  risk,  and  tliird,  that  the 
contributino:  nea:lij?ence  of  the  defendant  in  error  is  re* 
sponsible  for  the  injury. 

Before  discussing  the  law,  which,  on  the  undii^[Kited 
facts,  as  we  contend,  disposes  of  the  controvCTsy  adversely 
to  plaintiff  in  error,  we  believe  a  fuller  statement  of  tli» 
facts  might  be  indulged  in. 

The  defendant  in  error  at  the  time  of  tlie  injniy 
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twenty-nine  years  old  and  had  been  in  the  employ  of  the 
Montana  Coal  and  Coke  Company  for  a  number  of  years 
as  a  coal  digger.  These  coal  mining  operations  were  car- 
pied  on  underneath  the  ground  and  in  these  operations  he 
had  nothing  whatever  to  do  with  machinery  of  any 
character. 

Transcript,  page  34. 

In  the  mine  where  he  worked,  for  the  hauling  of  cars 
electric  engines  were  used,  and  the  electric  engine  which 
defendant  in  error  tried  to  operate  at  the  time  he  was 
injured  was  in  one  of  the  subterranean  passage-ways  of 
the  mine  at  a  depth  of  nearly  a  mile  from  the  surface. 

Transcript,  page  90. 

The  engine  was  at  and  near  what  was  called  the  main 
entry  and  at  the  top  of  a  slant  and  was  used  to  haul  cars 
out  of  the  slant  to  the  main  track. 

Transcript,  page  90. 

The  top  of  the  slant  or  the  knuckle  as  it  was  called  was 
about  thirty  feet  distant  from  the  engine,  and  for  the  pur- 
pose of  furnishing  lijrht  there  was  an  electric  bulb  at  the 
machine  over  the  head  of  the  operator,  and  thirty  feet 
distant  another  electric  light  was  installed  so  that  the 
operator  could  see  when  the  oars  came  over  the  knuckle. 
This  latter  light,  however,  was  in  no  way  helpful  in  con- 
nection with  the  operation  of  the  machine. 
Transcript,  pages  121-122. 

The  engine  itself,  referred  to  in  the  brief  of  plaintiff  in 
error  as  a  simple  affair,  was  we  submit  complex  in  mechan- 
ism and  operation. 


In  order  to  operate  it  successfully  and  escape  injiiiy 
the  services  of  all  the  organs  of  the  body  were  requind 
simultaneously. 

William  England,  speaking  of  its  mechanism,  testified 

as  follows: 

"Q.  So  that  really,  then,  when  you  were  operating 
the  engine  there,  to  what  matters  did  you  have  to 
give  attention? 

"A.  Well,  you  fixed  the  engine  first  and  then  you 
had  to  give  attention  to  the  cars  when  they  were  com- 
ing up. 

"Q.  Did  you  have  to  use  your  hands  at  all? 

"A.  Yes,  sir,  you  had  to  use  one  on  the  clutch  and 
one  on  the  lever. 

"Q.  Did  you  have  to  use  your  feet? 

"A.  Yes,  sir,  one  foot  for  the  brake. 

"Q.  Did  you  have  to  use  your  eyes? 

"A.  Yes,  sir. 

"Q.  What  would  you  be  using  your  eyes  upon? 

"A.  Watching  the  cars." 

Transcript,  page  125. 

This  electric  bulb  to  which  reference  has  already  been 
made  as  furnishing  light,  sometimes  furnished  a  reduced 
light  when  the  electric  supply  was  subjected  to  a  heavy 
burden  for  motive  purposes. 

Transcript,  page  124, 
and  as  the  cars  were  brought  to  the  knuckle  and  over  it 
and  when  the  rope  which  was  fastened  to  the  cars  and 
which  revolved  around  the  drum  of  the  engine  was  di»- 
connected,  extreme  watchfulness  on  the  part  of  the  engine 
operator  was  called  for,  otherwise  there  was  a  likelihood 
that  the  rope  swinging,  and  having  on  its  end  a  metallic 
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arrangement,  might  strike  the  operator  and  inflict  a  griev- 
ous, if  not,  a  fatal  injury  upon  him. 

Testimony  of  Drummond,  pages  102-103, 
and  of  England,  pages  124-125. 

The  brake  was  underneath  and  was  operated  by  press- 
ing the  foot  upon  it, 

Transcript,  page  125, 
and  was  no  wider  than  the  sole  of  a  man's  shoe. 

Transcript,  page  126, 
and  when  the  engine  was  in  operation  this  brake  was 
constantly  shaking. 

Transcript,  page  126. 
The  gearing,  containing  cog  wheels,  was  on  the  left 
hand  side  of  the  ojierator,  and  about  one  or  two  feet  away 
from  him  without  any  shield  or  covering. 

Transcript,  page  127. 

This  gearing  so  exposed,  with  the  danger  of  missing 
the  brake,  was  considered  not  safe. 

Transcript,  pages  127  and  104. 

Mr.  Drummond,  testifying  about  this  exposed  gearing, 

said: 

"Q.  At  the  time  you  installed  the  machine  there, 
do  you  know  whether  or  not  there  was  any  guard 
or  shield  over  these  cc^  wheels? 

"A.    No,  sir,  there  was  no  shield  or  guard  there. 

"Q.  Wliat  have  you  to  say  qb  to  whether  or  not, 
if  a  person  conducting  operations  there  should  slip 
in  any  way  there  would  be  any  likelihood  that  he 
could  get  into  that  cog  wheel  business? 

"A.     Yes,  sir. 

"Q.  Now,  having  in  mind  the  machinery  as  it  was 
there,  and  what  might  likely  happen  in  connecti<m 


with  the  operation  of  that  machinery,  would  you  say 
that  those  cog-wheels  that  were  exposed  were  reason- 
ably safe  in  the  case  of  even  an  experienced  man  in 
that  department? 

"A.     No,  sir. 

"Q.  And  how  would  it  be  in  the  case  of  an  inex- 
perienced man  who  did  not  understand  how  to  oper- 
ate, would  you  say  that  these  cog  wheels  were  reason- 
ably safe  there  for  such  a  person? 

"A.     I  think  it  would  be  all  the  worse  for  him. 

Transcript,  page  104. 

And  as  to  the  machine  itself,  the  evidence  is: 

"Q.  Do  you  think  that  it  requires  any  experience 
to  operate  one  of  these  engines? 

"A.  You  have  j^ot  to  be  shown  how  to  run  it  all 
right." 

Transcript  page  119. 

This  was  the  machine  that  the  defendant  in  error  was 
directed  to  operate  at  the  time  he  was  injured.  It  is 
true  he  saw  the  machine  at  different  times  and  undoubt- 
edly this  fact  was  known  to  the  plaintiff  in  error.  He  saw 
it,  not  in  open  daylight,  but  beneath  the  surface  of  the 
ground,  and  with  a  light  at  best  unfitted  to  make  possible 
a  full  inspection.  This  exposed  gearing,  it  is  true  was 
before  him,  but  it  became  dangerous  only  in  the  event  of 
his  stumbling,  and  the  occasion  of  his  stumbling  or  the 
possibility  of  his  stumbling  could  only  arise  by  missing 
the  treadle  or  brake.  The  plaintiff  in  error  knew  that  this 
brake  had  a  tremulous  motion  when  the  machine  was  at 
work.  With  tliis  tremulous  motion  there  was  a  constant 
danger  of  missing  the  brake  and  without  it  there  was 
scarcely  anj^  danger  that  this  would  occur  and  the  failure 
of  the  defendant  in  error  in  this  particular  alone  to  advise 
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this  inexperienced  servant  called  away  from  his  regular 
employment,  of  this  lurking  danger  would  be  sufficient 
to  fasten  responsibility  upon  it. 

Having  in  mind  the  facts  as  here  stated,  we  will  now 
invite  the  attention  of  the  court  to  the  principles  of  law 
which  have  application,  and  as  to  which,  as  we  contend, 
there  is  no  diversity  of  view. 

*^It  is  also  insisted  for  the  appellant  that  the  in- 
jury which  the  plaintiff  sustained  was  incident  to  his 
employment,  and  that  he  a.ssumed  the  risk.  The  men; 
fact  that  the  respondent  was  awaie  that  tlie  cagt;  was 
shaking,  and  not  running  smoothly,  is  not  sufficient 
^  to  justify  us  in  holding  that  he  has  assumed  the  risk, 
and  there  is  no  evidence  to  show  that  the  defects  were 
of  such  an  obviously  dangerous  charai^ter  that  he 
ought  to  have  appreciated  the  risk  and  ct^sed  his 
employment,  or  that  a  man  of  reasonable  precaution, 
plac<'d  under  similar  circumstances  would  have  done 
BO.  It  is  shown  that  the  plaintiff  was  not  skilkKl  in 
nuH'hanic  arts,  had  never  worked  in  a  machine-shop, 
and  never  had  anything  to  do  with  macliinery,  except 
in  this  mine.  Therefon*,  he  had  the  right  to  rc»ly,  at 
least  to  a  reasonable  extent,  on  th(»  judgment  of  liis 
employer,  who  is  presumed  to  have  a  knowledge  of 
the  machinery  used  in  his  business,  and  to  assume 
that  he  would  discliarge  his  ilnty  by  furnishing 
rea.sonabl3'  safe  machinei-y,  and  keeping  it  in  proper 
condition  and  repair.  Where  an  employe  has 
knowledge  of  defects  in  inacliinerv  used  in  his  em- 
ployment, and  the  defects  are  not  so  dangerous  as  to 
threaten  immediate  injury,  or  the  danger  is  not  such 
as  to  be  reasonably  ap^rehoncleil  by  him,  his  continu- 
ance in  the  service  will  not  d<'feat  a  recovery  for  in- 
juries resulting  from  snch  d 'fects.  If,  however,  the 
defects  are  so  obviouslv  nnd  immedia/tely  dangerous 
that  a  person  of  ordinary'  prudence  and  precaution 
would  refuse  to  use  the  machinery,  then,  if  the  servant 
continues  its  u«e,  he  assuntes  the  risk.  We  think  it 
was  a  question  for  the  jury  to  determine  whether, 
under  all  the  circumstances  in  evidence  in  this  case, 
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the  employe  by  eontinuing  in  hig  employment  with 
knowledge*  of  the  defects,  assumed  the  riKk  of  the  in- 
jury which  he  sustained.  *Mere  knowlcnlge  of  the 
defects  is  not  sufficient,  unless  it  does  or  should  carry 
to  a  servant's  mind  the  danger  from  which  he  suf- 
fered. A  servant  may  ajssume  that  the  nijister  will  do 
his  duty;  and  thew*fore,  when  directed  by  proper  au- 
thority to  perform  certain  service's,  or  to  perform 
tlunn  in  a  certain  place,  lie  ordinarily  will  be  justified 
in  obeying  orders,  subjwt  to  the  qualification  that  he 
must  not  rashly  or  delilierattHy  exfM»se  himself  to 
unnecessary  and  unreaxcmable  risks  which  he  knows 
and  aj>preciat<'S.  It  is  one  thing  to  he  aware  of  de- 
f(H*ts,  and  another  to  know  and  appn'ciate-  the  risks 
resulting  therefrom/    Thomas  on  Neglig<»nce,  851." 

Tuckett  V.  AuK^rican  Steam  etc.  I-^uindrv,  116  Am. 
St.  Rei>.  842-843. 

"The  doctrine  of  assumption  of  risk  is  wholly  de- 
pendent ui>on  the  servant's  kiiowlclge,  actual  or  con- 
structive, of  the  dangers  incident  to  his  employment. 
Wlier(*  he  knows,  or  in  the  excrcis?  <^f  n^asonable  and 
ordinary  care  shcmld  know,  the  risk  to  which  he  is 
expose*!,  he  will  as  a  rule  be  held  to  have  as8ume<l 
them;  but  where  he  either  d<M»s  not  know,  or  knowing, 
does  not  appreciate,  such  risks,  a)nd  his  ignorance  or 
non-appreciati<m  is  not  due  to  m'gligcnce  or  want  of 
due  care  on  his  part,  then*  is  no  assumption  of  risk. 
26  eye.  1196;  Roth  v.  N.  P.  L.  Co.,  18  Or.  20.5,  22  Pac. 
842;  Carlsrm  v.  Oregon  Short  Line  Ry.  Co.,  21  Or.  450, 
28  Pac.  497;  Waioier  v.  Portland,  40  Or.  389,  60  Pac. 
985,  67  Pac.  300;  Ooldard  v.  Marshall.  43  Or.  438,  73 
Pac.  330.  Larsen  entered  the  emidoyment  of  the  de- 
fendant a.si  an  ordinary  laborer  to  dig  and  shovel  dirt 
in  the  bottom  of  a.  trench,  lie  did  not  thereby  im- 
pliedly represent  t4>  the  defendant  that  he  had  any 
knowie<lge  or  skill  in  digging  a  tunnel  or  constructing 
a  sewer.  The  evidence  shows  that  he  was  a  cement 
worker,  and  had  little  skill  in  h.andling  a  pick  and 
shovel,  or,  as  stated  by  one  witness,  <he  handled  a 
shovel  like  a.  grem  hand.*  When  told  by  the  master 
to  begin  dicrging  into  the  bank  for  a  tunnel,  he  must 
have  seen  that  it  was  25  fret  high,  and  that  no  pro- 


^1  > 


tection  against  its  falling  or  caving  had  been  made  by 
his  employer.  But  there  is  a  difference  between 
knowledge  of  the  surrounding  circumstances  and  ap- 
preciation of  a  risk.  Roth  v.  Northern  Pacific  Lum- 
bering Co.,  supra.  In  that  case  it  is  said  that  *one 
may  know  the  facts,  and  yet  not  understand  the  risk' ; 
or,  as  Mr.  Justice  Byles  observed :  *A  servant  knowing 
the  facts  may  be  utterly  ignorant  of  the  risks.'  Clark 
V.  Holmes,  7  Hurl.  &  N.  937.  For,  after  all,  Mr. 
Justice  Hallet  said:  *It  is  not  so  much  a  question 
whether  the  party  injured  has  knowledge  of  all  the 
facts  in  his  situation,  but  whether  he  is  aware  of  the 
danger  that  threatens  him.  What  avails  it  to  him 
that  ail  the  facts  are  kno^ni,  if  he  cannot  make  the 
deduction  that  peril  arises  from  the  relation  of  the 
facts?  The  peril  may  be  a  fact  in  itself  of  which 
he  should  be  informed.' " 

Millen  v.  Pacific  Bridge  Co.,  95  Pac.  198. 


"The  api)ellee,  at  the  time  of  his  injury,  was  not 
engafred  in  performing  ordinary  Inbor,  but  was  at 
that  time  under  the  direction  of  his  foreman,  engaged 
in  a  most  hazardous  and  perilous  undertaking,  which 
rendered  the  appellant  liable  for  his  injury:  Graver 
Tank  Works  v.  O'Donnell,  191  111.  230,  60'^N.  E.  831; 
Springfield  Boiler,  etc.  Mt%  Co.  v.  Parks,  222  111. 
355.  78  N.  E.  800.  ♦  *  ♦  In  Offntt  v.  World's 
Columbian  Exposition,  175  111.  472,  51  N.  E.  651,  it 
was  said :  *The  rule  is,  that  wherp  the  servant  is  in- 
jured while  obeying  the  orders  of  his  master  to  per- 
from  work  in  a  dangerous  manner  the  master  is 
liable,  unles.«  the  dangor  is  so  imTninent  that  a  man  of 
ordinary  prudence  would  not  incur  it.'  The  question 
whether  the  execution  of  the  order  of  the  foreman  was 
attached  with  such  ffa^^irer  that  a  man  of  ordinary 
prudence  (even  though  he  knew  of  the  danger  which 
he  encountered)  would  not  have  incurred  such  danger 
by  goins:  u^ion  the  plank  and  attemptnig  to  raise  said 
block  and  fall  with  his  h^rtds  vas  a  question  for  the 
jury,  and  not  one  to  be  determined  by  the  court  as  a 
question  of  law." 

Kennedy  v.  Swift  &  Co.,  123  Am.  St.  T?ep.  115-116. 


"In  this  case,  however,  if  the  theory  of  the  plaintiff 
was  sustained  by  the  evidence,  the  emptoye  was  sud- 
denly called  to  a  place  of  danger  by  the  order  of  his 
superior.  In  such  a  situation  the  master  is  presumed 
to  know  whether  the  place  or  instrumentality  is 
reasonably  safe,  and  the  seiTant  may  rely  upon  that 
assumption,  unless  the  danger  is  so  obvious  that  a 
prudent  man  in  the  same  circumstances  would  not 
encounter  it,  even  with  the  assurance  that  such  pre- 
sumption affords.  The  sen'^ant,  acting  in  good  faith, 
upon  an  order  of  his  superior,  may  rely  upon  the  in- 
strumentalities bL'ing  in  their  usual  condition  and  fit 
for  use,  where  he  does  not  have  knowledge,  and  is  not 
chargeable  with  notice  to  the  contrary.  In  such  a 
situation  he  may  rightly  rely  upon  the  assumption  that 
his  employer  has  done  his  duty  by  furnishing  reason- 
ably safe  macliineiy,  appliances,  and  surroundings. 
Thompson  on  Negli^t»nce,  Sec.  3705 ;  Mo.  Pac.  Ry.  Co. 
V.  Barber,  44  Kan.  612,  24  Pac.  969.  ^he  order  is 
considered  to  be  an  implied  assurance  that  there  is  no 
abnormal  dan«er.  Labatt,  Master  &  Servant,  See. 
440c.  Wliether  the  plaintiff  was  negligent  in  the 
performance  of  the  duty  assigned  to  him  must  be  de- 
termined in  the  light  of  the  situation  in  which  he  is 
placed.  If  his  act  was  such  as  a  reasonably  prudent 
man  would  have  done,  it  was  not  negligent,  although 
some  other  course  would  have  been  absolutely  safe. 
Brinkmeier  v.  Railway  Co.,  69  Kan.  738,  77  Pac.  586. 
It  must  be  remembered  that  th'S  was  a  sudden  call 
to  a  dangerous  service  which  had  to  be  performed 
then,  or  not  at  all.  He  was  bound  to  use  the  discre- 
tion and  judgment  that  a  prudent  man  would  in  that 
situation.  If  it  was  a  palpablv  reckless  or  foolhardy 
risk,  he  cannot  be  excused.  If  it  was  such  as  a  pru- 
dent man  would  have  performed,  he  might  undertake 
it,  although  hazardous.  The  same  rule  applies  to  the 
manner  in  which  the  service  was  performed.  Called 
to  the  service,  he  was  bound  to  use  such  means  as 
reasonable  prudence  dictated  in  the  emergency  in 
which  he  was  placed.  Whether  he  ought  to  have 
undertaken  the  work,  amd  whether  he  made  use  of 
reawnable  means  in  performing  it,  were  questions 
properly  submitted  to  the  jurv." 

St  Louis  &  S.  F.  R.  Co.  v.  Morri,  93  Pac.  156. 
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"In  hiring  ont  as  a  carpenter  plaintiff  impliedly 
represented   himself  as   competent   to  perform   the 
duties  devohing  upon  workmen  peculiar  to  that  trade, 
and  the  employer  might  proceed  on  that  theory,  hut 
from  his  undertaking  to  do  carpenter  work  the  com- 
I>any  did  not  have  the  right  necessarily  to  infer  that  he 
was  familiar  with  the  dangers  in  operating  a  huzzsaw. 
As  said,  plaintiff  was  without  experience  in  the  of^era- 
tion  of  machinery,  and  the  jury  might  have  found  that 
he  did  not  indicate  anything  to  the  contrary.     He  was 
not  warned  of  the  danger,  and  in  the  circumstances 
disclosed  whether  defendant  was  negligent  in  falling 
so  to  do,  and  whether  he  assumed  the  risk  and  was 
guilty  of  contributory  negligence,  wore  issues  appro- 
priate for  the  decision  of  the  jury.     *    *    *    The  de- 
cisions establishing  the  principle  are  too  numreous 
for  citation.     It  is  well  expressed  in  Labatt  on  Master 
&  Servant,  Sec.  241 :    *0n  the  other  hand,  the  master 
may  proi)erly  be  found  guilty  of  negligence  whenever 
instruction  was  not  given  under  circumstances  which 
were  of  such  a  nature  that  he  was  not  justified  in  act- 
ing on  the  assumption  that  the  sen^ant  appreciated 
the  risk  involved,  and  that,  on  the  other  hand,  culpa- 
bility cannot  be  predicated  of  the  omission  to  give  in- 
struction if  the  master  had  good  grounds  for  sup- 
posing that  the  servant  understood  the  risk.    Before 
an  employer  can  be  held  liable  for  a  failure  to  warn, 
there  must  be  something  to  suggest  to  him  that  a 
warning  is  necessary.    Unless  this  necessity  was,  or 
ought  to  have  been,  knowTi  to  him,  he  is  considered 
to  be  justified  in  acting  UT>on  the  assumption  that 
the  servant  understood  the  dangers  to  which  he  was 
exposed,  and  would  take  aT>propriate  precautions  to 
safeguard  himself.'    The  only  difficulty  is  in  the  ap- 
plication, and  all  held  that  the  issue  was  for  the 
jury." 

Harney  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  115  N.  W. 

887. 

"Upon  this  point  the  circuit  judge  properly  charged 
the  jury  that  it  was  the  duty  of  the  defendant  fore- 
man, before  setting  him  to  work  in  operating  the 
jointer,  to  explain  to  him  its  mode  of  successful  opera- 
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tion,  its  dangers  to  the  unskilled,  and  the  care  and 
attention  demanded  from  its  operator,  and  that  the 
degree  of  instruction  to  be  given  to  the  servant  de- 
pends upon  the  age  and  experience  of  the  servant  and 
the  dangerous  character  of  the  machine  he  is  directed 
to  operate.  This  instruction  was  in  harmony  with 
the  decisions  of  this  court  in  Ertz  v.  Pierson,  130 
Mich.  160,  89  N.  W.  680,  Allen  v.  Jakel,  115  Mich. 
484,  73  N.  W.  555,  and  Braa.sch  v.  Michigan  Stove  Co., 
147  Mich.  676,  111  N.  W.  197." 

Marklewitz  v.  Olds  Motor  Works,  115  N.  W.  1002. 

"Respondent  was  injured  while  operating  a  jointer 
machine  in  appellant's  factory.  He  was  38  years  of 
age,  a  foreigner,  had  been  in  America  five  years,  and 
was  a  cabinet  maker  by  occupation.  In  another  fac- 
tory belonging  to  appellant  he  had  from  time  to  time 
operated  a  similar  jointing  ma'^'hino,  and  fop  two 
months  prior  to  the  accident  had-  occasionally  oper- 
ated the  jointer  in  question  in  the  new  factory.  He 
was  an  experienced  cabinet  maker,  but  not  a  machine 
operator,  and  his  experience  with  jointing  machines 
was  incidental  to  his  work  as  cabinet  maker.  The 
board  kicked  back  and  broke,  thus  throwing  his  left 
hand  into  the  knives.  The  evidence  clearly  indicates 
that  it  was  practicable  to  guard  the  machine  with 
what  is  knoTiTi  as  an  automatic  or  stationary  guard. 
•  •  It  was  established  by  the  evidence  that  such 
machines  had  a  tendency  to  kick  back  when  small 
pieces  of  wood  were  passed  through,  especially  if  the 
knives  were  not  in  perfect  shape,  or  if  the  wood  wan 
not  accuratf^ly  h'^ld.  Resr^ondent  was  directed  by  the 
foreman  of  the  shop  to  plane  off  certain  short  pieces 
of  wood,  which  were  being  used  by  him  in  the  con- 
struction of  some  cabinet  work.  He  knew  the  ma- 
chine was  not  furnished  with  a  guard,  and,  after  nsin^ 
it  awhile,  discovered  that  one  of  the  knives  contained 
a  nick,  and  noticed  that  the  machine  was  not  per- 
fectly stendy;  but,  owing  to  his  limited  experience, 
it  cannot  be  said  as  a  matter  of  law  that  he  nnder- 
stoodthe  danger  and  aT>preciated  the  risks  of  passing 
that  kind  of  m^ter'al  through  the  machine." 

Bigum  V.  St.  Paul  Sash,  Door  &  Lnmber  Ca,  119 
N.  W.  481. 
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**  'It  is  the  duty  ot  the  mnrter  not  to  expose  an 
inexpenenced  senrant  and  one  unfamiliar  with  the 
employm^it  and  risks  attendant  thereon  to  a  danger- 
ous serrice,  without  giving  him  warning  of  the  danger 
and  in8tmeti(m  how  to  avoid  it,  unless  both  the 
danger  and  the  means  of  avoiding  it  while  he  is  per- 
fofining  the  service  required  are  apparent  to  the  ser- 
vant, and  particularly  is  this  true  when  the  servant  is 
ordered  or  directed  to  perform  some  service  not  con- 
templated in  his  original  contract  of  employment/ 
The  obligation  which  the  law  thus  imposes  on  a 
master,  to  warn  a  servant  of  the  dangerous  character 
of  the  instrumentalities  about  which  he  is  required  to 
perform  labor,  is  frequently  invoked  in  behalf  of  an 
employe  of  immature  years,  because  such  a  person 
does  not  ordinarily  appreciate  the  hazard  to  which 
he  is  exposed,  or  practice  that  degree  of  discretion 
which  servants  of  t\^t  years  usually  estimate  and 
generally  exercise.  This  duty  is  not  limited  to  an 
adolescent  employe,  however,  but  extends  also  to  an 
adult  servant  who  is  inexperienced.  Thus,  in  Inger- 
man  v.  Moore,  90  Cal.  410,  422,  27  Pac.  306,  25  Am. 
St.  Bep.  138,  in  discussing  this  subject  Mr.  Justice 
Dehaven  says:  *It  is  true,  this  rule,  which  requires 
the  employer  to  give  proper  instructions,  is  most  fre- 
quently applied  in  cases  where  persons  of  immature 
years  are  employed  about  dangerous  machinery;  but 
the  same  principle  governs  where  the  person  so  put  to 
work  is  of  mature  years,  but  without  experience  in 
the  particular  work,  and  without  knowledge  of  the 
actual  dangers  attending  it  But,  of  course,  the  fact 
that  the  person  injured  was  of  mature  years,  as  was 
the  plaintiff  here,  is  a  matter  for  the  careful  con- 
sideration of  the  jury  in  determining  whether  he  fully 
understood  and  appreciated  the  dangers  of  his 
position.' " 

Elliff  ▼.  Oregon  B.  &  N.  Co.,  99  Pac.  79. 

"It  will  appear  from  the  statement  of  the  case  that 
there  was  some  evidence  tending  to  show  that  the  de- 
fendant in  error  was  an  inexperienced  servant,  and 
was  changed  from  the  work  to  which  he  had  beccmie 
accustomed,  and  set  at  work  which  involved  greater 
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danger,  without  any  warning  or  instmction  tti  to  the 
safest  mode  of  doing  the  new  work.  Under  sach  cir- 
cumstances, and  in  this  state  of  the  case,  we  think  the 
question  of  contributory  negligence  was  a  questi<m  of 
fact  for  the  jury  to  determine.  In  view  of  such  a 
state  of  the  case,  if  the  jury  should  find  that  the  de- 
fendant in  error  was  not  sufficiently  experienced  to 
enable  him  to  do  tlie  new  work,  and  that  he  wan 
neither  warned  nor  instructed  as  to  the  proper  mode 
of  doing  the  work,  we  conclude  that  it  could  not  be 
said  as  matter  of  law  that  the  servant  was  guilty  of 
contributory  nenfligcnce  in  not  making  an  inspection 
of  the  pole  for  hims'^lf,  and  in  the  particular  method 
adopted  of  sawing  off  the  section  of  the  pole  It 
could  not  be  said,  upon  the  fact  of  tVia  case,  that  de- 
fendant in  error  vas  guilty  of  n<»gHgence  as  matter 
of  law  if  he  supposed  the  pole  was  sound,  and  that  he 
might  safely  do  the  work  as  it  wfl.s  done.  If  the  pok 
was  regarded,  upon  reasonable  ground,  as  sound,  'it 
could  not  be  said  that  the  method  of  sawing,  up  to  the 
time  the  section  broke  off  and  fell,  was  an  obvious 
danger  to  an  inexperienced  servant  without  instruc- 
tion or  warning." 

Western  Union  Tel.  Co.  v.  Burgee?,  108  Fed.  31. 

"The  plaintiff  was  21  years  old.  He  came  from  a 
farm  to  the  defendant's  pulp  mill  about  two  wed(s  be- 
fore the  accident.  He  had  Ijeen  a  logger  in  the  woods, 
but  had  not  before  woiked  on  m?«chinery.  During 
these  two  weeks  he  had  been  *lu«ging  wood  to  use 
into  the  stove,'  'feeding  the  rack,*  and  'cutting  slabs* 
on  a  circular  saw.  Two  or  three  times  before  the 
accident  he  had  worked  on  the  barker  without  diffi- 
culty from  three-quarters  of  an  hour  to  an  hour.  In 
the  middle  of  the  night  he  was  roused  from  his  bed  by 
the  night  boss,  and  was  set  to  work  on  the  barker. 
About  two  liour*  later  he  barked  a  slab  which  still 
carried  the  spikes  formerly  driven  into  it.  The  sparks 
flew,  and  the  knives  were  dulled.  There  was  evidence 
tendinjr  to  show  that  slabs  hav'ng  knots  in  them 
*jumT>ed*  more  than  others  when  held  against  the 
barker;  also  that  the  jumping  was  greater  when  the 
Icnivra  were  dull.      The  operator  was  then  compelled 
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to  increase  his  pressure  on  the  slab  against  the  disk. 
The  jumping  was  generally  away  from  the  barker 
against  the  (^>erator's  pressure^  but,  two  or  three 
hoars  after  the  plaintiffs  encountering  the  nails,  a 
glab  which  he  waa  pressing  against  the  barker  was 
thrown  violently  from  the  disk,  his  hands  came  in 
contact  with  the  knives,  and  he  lost  three  or  four 
fingers.  There  was  evidence  that  this  more  violent 
jumping  occurred  infrequently,  once  or  twice  a  week. 
The  plaintiff  had  never  si^en  it,  and  testified  that  he 
had  not  been  warned  about  it.  The  defendant  asked 
the  court  to  direct  a  verdict  in  its  favor.  The  learned 
judge  refused,  and  the  defendant  duly  excepted.  The 
jury  found  a  verdict  for  the  plaintiff,  and  the  defend- 
ant brought  this  writ  of  error.  In  this  court  the  de- 
fendant rested  its  case  upon  the  plaintiffs  alleged  as- 
sumption of  the  risk  involved  in  the  operation  of  the 
barker,  and  his  allegrd  contributory  negligence. 

•*Rut  the  plaintiff  had  little  experience  with  ma- 
chinery, and  had  worked  but  little  upon  the  machine 
in  question  when  he  was  aroused  at  midnight,  five 
or  six  hours  before  the  accident  happened.  That  the 
barker  was  in  some  respects  dangerous  he  knew ;  that 
logs  and  slabs  did  not  always  lie  quiet  against  the 
revolving  disk  his  experience  had  proved.  He  found 
himself  compelled  to  hold  them  there  by  the  exercise 
of  some  force,  but  the  evidence  warranted  the  jury  in 
finding  that  he  did  not  know,  when  the  dulled  knives 
came  in  contact  with  knots  or  like  obstacles,  that  the 
slab  would  occasionally  be  fluns*  from  the  barker  with 
great  and  extraordinary  force  beyond  his  strength  to 
hold  the  slab  in  place,  so  that  the  protection  given  his 
hands  by  the  slab  might  be  suddenly  removed  and  his 
fingers  cut  off.  This  dansjer  called  for  a  warning, 
and  there  wa«  evidence  that  no  warning  had  been 
given.  Under  all  th'^se  circumstances,  we  are  not 
able  to  Fav  that  the  learned  iudge  of  the  court  below 
erred  in  submitting  to  the  jury,  under  instructions 
otherwise  unobjectionable,  the  question  of  the  plain- 
tiffs assumption  of  risk  nnd  contributory  negligence." 

Northern  Lnmber  &  Fibre  Co.  v.  Paquette,  170  Fed. 
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In  the  li^lit  of  these  decisions  and  with  the  facts  shown 
to  exist,  it  is  claimed  that  tlie  case  should  not  be  permitted  i 

to  go  to  the  jury.      With  such  a  contention  we  are  em- 
phatically at  war. 

In  the  case  of 

Biisch  V.  Robinson,  81  Pac.  239, 

the  court  said: 

^^The  next  question  in  such  order  arises  upMi  the 
motion  for  a  non-suit  Much  tlie  same  argnment  is 
advanced  far  defendant  in  support  of  the  moti(m  as  in 
support  of  the  a:»signment  of  error  with  relaticm  to 
the  demurrer,  but  it  is  supplemented  by  the  further 
contention  that  plaintiff  was  guilty  of  contributory 
negligence.  It  was  the  duty  of  tlje  defendant  to  fur- 
nish the  plaintiff  a  safe  place  in  which  to  work,  and 
safe  appliances  to  work  with.    This,  as  a  principle  of  ^ 

law  obtaining  between  master  and  servant,  is  con-  ^ 

ceded.  The  contention  involves  three  elements  of  in- 
quiry: (1)  Was  the  defec^t  open  and  obvious?  If  J 
not  (2),  did  the  plaintiff  have  knowlcnlge  of  it,  and  p 
continue  in  her  employment  with  such  knowledge?  "• 
And  (3)  did  the  defendant  have  kuowle<lge  thereof,  or  ,«. 
should  be  have  known  of  it  if  he  had  bwn  reasonably 
diligent  and  cautious  in  observing  tlie  Cf»ndition  ot  tbift  ^ 
machine  and  its  appliances,  for  the  protection  of  his  19 
employes?  All  of  these  are  matter  of  fact  for  the  de-  ** 
termination  of  a  jury.**                                                                           *• 

The  Supreme  Court  of  the  United  States  in  a  decision 

recently  made,  announced  the  rule  as  to  when  a  case 

should  be  disojiesd  of  by  the  court: 

**Where  the  elements  and  combination  out  of  which 
the  danger  arista  are  visible  it  cannot  always  be  said 
that  the  danger  itself  is  so  appart^nt  that  the  employee 
must  be  held,  as  matter  of  law,  to  understand,  ap- 
preciate, and  a^'sume  the  ris-k  of  it.  Texas  &  P.  R. 
Co.  V.  Swearingen,  106  U.  S.  51,  49  L.  Ed.  382,  25 
Supt.  Ct.  Fep.  164;  Fitzg^^rald  v.  Connecticut  River 


Paper  Co.  155  Mass.  155, 31  Am.  St.  Rep.  537,  29  N.  E. 
464.  The  visible  conditions  may  have  been  of  recent 
cHrigin,  and  the  danger  arising  from  them  may  have 
been  obscure.  In  such  cases,  and  perhaps  others  that 
could  be  stated,  the  question  of  the  a^umption  of  the 
risk  is  plainly  for  the  jury.  But  where  the  conditions 
are  constant  and  of  long  standing,  and  the  danger  is 
one  that  is  suggested  by  the  common  knowledge  which 
all  po:*se5:s,  and  both  the  conditions  and  the  dangei*s 
are  obvious  to  the  common  understandinac,  and  the 
employee  is  of  full  age,  intelligence,  and  adequate 
experience,  and  all  these  elements  of  the  problem  ap- 
pear without  ccmtradiction,  from  the  plaintiffs  own 
evidence,  the  question  bt^comes  one  of  law  for  the  de- 
cision of  the  court.  Upon  such  a  state  of  the  evidence 
a  verdict  for  the  plaintiff  cannot  be  sustained,  and 
it  is  the  duty  of  the  judge  prs^siding  at  the  trial  to  in- 
struct the  jury  accordingly.*' 

Butler  V.  Frazee,  29  Sup.  Ct.  Kep.  138. 

Having  in  mind  the  foregoing  principles  of  law,  which 
are  axiomatic,  we  submit  that  the  doctrine  of  assumed 
risk  is  out  of  the  question.  The  defendant  in  error  was 
employed  as  a  coal  digger  and  the  risks  incident  to  that 
employment  be  assumed.  lie  was  taken  from  his  employ- 
ment for  the  moment  and  directed  to  run  this  engine, 
plaintiff  in  error  not  justified  legally  in  assuming  that 
he  possessed  any  special  knowlerig?  regarding  it.  The 
conditions  were  such  that  he  could  not  ordinarily  ap- 
preciate the  risks  that  this  work  exposed  him  to,  and  while 
he  could  observe  the  ungiiard' d  cog  wheels  negligently 
left  unguarded,  the  danger  to  his  inexeprienced  mind  was 
not  obvious.  The  brake  presented  an  unseen  and  latent 
risk  which  only  became  patent  when  the  engine  was  in 
action,  and  under  the  circumstances  the  duty  devolved 
upon  the  plaintiff  in  error,  in  sending  hioi  to  run  the 
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engine,  to  advise  him  of  the  dangers  to  which  he  was  thiui 

exposing  himself.     The  question  as  to  whether  he  was 

negligent  on  this  state  of  facts  and  as  to  whether  the  risks 

were  such  that  he  was  reckless  in  undei'taJdng  the  work 

were  for  the  jury  to  detennine,  and  they  were  snbmitted 

to  the  jury  under  instructions  of  remarkable  lucidity  and 

clearness.     The  instructions  referred  to  are  as  follows: 

"There  are  certain  duties  which  the  law  imposes 
upon  a  master  toward  his  servant,  in  reference  to 
providing  for  him  a  reasonably  safe  place  in  which  to 
work,  and  reasonably  safe  appliances  with  which  the 
work  may  b?  done.  The  senant  has  tlie  right  to  as- 
sume that  the  master  has  used  due  diligence  to  pro- 
vide suitable  appliances  for  the  o]ioRition  of  his  busi- 
ness, and  does  not  assume  the  risk  of  the  employer's 
negligence  in  performing  such  dutii^s.  The  employee 
is  not  obliired  to  pass  judgment  u]K>n  tlie  employer's 
method  of  j)r()secuting  his  business,  but  he  may  as- 
sume that  reasonable  care  will  be  used  in  furnishing 
the  appliances  necessary  for  its  operation.  This  rule 
is  subject  to  the  excei  lion  that  where  a  defect  is 
known  to  the  employee,  or  is  so  patent  as  to  be  readily 
obs'^rved  bv  him,  he  «^ann«>t  continne  to  use  the  de- 
fective apparatus  in  the  face  of  such  knowledge  with- 
out objection,  v.itlior.t  assuming  the  hazard  incident 
to  such  a  situation.  In  other  vords,  if  he  knows  of 
the  defect,  or  if  it  is  si>  plainly  obsei'vable  that  he 
may  be  presumed  to  know  of  it,,  and  continues  in  the 
master's  employ  without  objection,  he  is  taken  to  have 
made  his  election  to  continue  in  the  employ  of  the 
master,  notwithstanding  the  defect,  and  if.  in  such  a 
case,  he  is  iniured  through  the  use  of  such  defective 
apparatus,  he  cannot  rtH'Over.  You  ^ill  remember 
that  the  law  does  not  imrose  upon  the  master  the 
necessitv  of  providing  mnchinery  or  appliances  which 
are  absolutely  s?.fe.  It  imposes  upon  him  the  obliga- 
tion to  use  reasonable  and  ordinary  care,  skill  and 
diligence  in  procuring,  furnishing  and  maintaining 
suitable  and  safe  machinery. 

**When  a  servant  enters  into  the  service  of  an  em- 
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ployer,  he  impliedly  agrees  that  he  will  assume  all  the 
risks  which  are  ordinarily  and  naturally  incident  to 
the  particular  service,  in  which  he  engages,  and  if,  in 
this  case,  you  believe  that  the  injury  to  Kovec  was 
only  the  result  of  one  of  the  risks  ordinarily  incident 
to  the  work  in  which  he  was  engaged,  and  not  other- 
wise, then  he  can  not  recover,  and  your  verdict  should 
be  for  the  defendant; 

"The  question  of  assumption  of  risk  is  perhaps  best 
understood  when  we  consider  the  many  employments 
which  men  seek.  Some  are  very  hazardous.  Mining 
is  a  hazardous  employment.  When  a  man  goes  into 
mining,  he  takes  upon  himself  those  risks  which  are 
ordinarily  connected  with  the  business  of  mining. 
When  a  man  works  in  a  smelter  or  other  places  where 
streams  of  molten  metal  are  coming  out,  he  under- 
takes a  very  hazardous  employment.  The  nature  of 
the  business,  in  itself,  is  hazardous,  and  he  goes  into 
it  assuming  those  risks  which  are  ordinraily  inci- 
dental to  the  business  so  undertaken  by  him. 

"The  law  imposes  upon  the  master  the  degree  of 
care  that  I  have  explained  to  furnish  reasonably  safe 
appliances,  and  it  imposes  upon  the  servant  the  duty 
of  exercising  ordinary  care  to  prevent  being  injured. 
The  duties  are  correlative.  Duties  are  imposed  upon 
master  and  upon  servant.  Common  experience  tells 
us  this.  We  think  of  the  situations  that  are  pre- 
sented to  men  in  factories  undertaking  employment 
where  they  are  surrounded  by  dangerous  machinery. 
The  law  must  require  the  care  commensurate  with  the 
nature  of  the  business  on  the  part  of  the  master,  and 
the  care  commensurate  with  the  nature  of  the  busi- 
ness on  the  part  of  the  servant. 

"I  think  I  have  already  told  you  that  when  the  ser- 
vant, in  accepting  his  employment,  he  does  not  as- 
sume those  occasioned  by  the  nesrligence  of  the  master. 
In  this  case,  Kovec  assumed  the  ordinary  risks  inci- 
dent to  the  work  he  was  called  upon  to  perform;  yet 
he  did  not  asrsume  tho«e, — if  there  were  any  such, — 
arising  from  the  neglisjence  of  the  defendant  company. 
You  will  remember  that  Kovec  says  that  he  was  em- 
ployed as  a  coal  disfger.  ?>nd  was  acting  in  that 
capacity  in  the  employ  of  this  defendant;  that  he  was 
never  employed   by  the  defendant   to  operate  ma 
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chinery,  and  never  represented  to  the  campany,  either 
expressly  or  impliedly,  that  he  had  any  knowledge  of 
machinery;  and  that  on  the  day  of  the  accident,  he 
was  directed  by  the  represetnative  of  the  company  to 
operate  the  hoisting  machine;  that  the  work  con- 
nected with  its  operation  was  dangerous;  and  that 
he  was  ignorant,  through  inexperience,  of  these  dan- 
gers; all  of  which  facts^  he  says,  were  known,  or  by 
the  exercise  of  reasonable  diligence,  could  hare  been 
known,  by  the  defendant.  If  you  find  these  facts  to 
be  true,  then  the  duty  devolved  upon  the  defendant 
company,  before  exposing  the  plaintiff  to  such  dan- 
gers, to  instruct  and  caution  him  in  such  a  manner 
that  he  would  be  able  to  comprehend  such  dangers, 
and  do  the  work  with  reasonable  safety  and  proper 
care  on  his  part.  If  you  find  from  the  evidence  that 
these  are  the  facts,  and  that  the  injury  complained  of 
by  Kovec,  resulted  from  this  failure  to  instruct  him, 
he  would  be  entitled  to  recover,  unli'ss  you  should 
find  that  in  operating  the  engine  in  question,  he  as- 
sumed the  risks  incident  to  its  operation,  a«?  explained  • 
to  you,  or  unless  the  injury  that  he  received  was  the  '% 
result  of  contributory  ne.uligence  on  his  own  part.  *  ^ 
"Now,  a  master  iiiav  not  lawfuUv  expose  his  servant  * 
to  greater  risks  than  thoso  pertaining  to  the  partic- 
ular service  for  which  he  was  engaged,  and  against 
which,  the  ser^^ant,  throu-rh  want  of  skill,  could  not 
presumably  defend  himself  if  not  advised  of  danger. 
He  is  bound  to  warn  the  servant  of  the  danger,  if  it 
is  not  obvious,  and  to  instruct  hi^n  how  it  may  be 
avoided.  But  if  the  servant  be  of  mature  years,  and 
of  ordinary  intelligence  and  experience,  he  is  pre- 
sumed to  know  and  comprehend  obvious  dangers.  In 
such  cases  the  master  is  not  liable  for  iniury  happen- 
ing to  the  servant  in  the  performance  of  dangerous 
work,  without  t^'e  s^ope  of  his  ordinary  emnloyraent, 
merely  because  he  has  been  directed  bv  the  master  to 
perform  such  work.  If  the  servant  is  possessed  of 
taiowled<re  and  experionce  sufficient  to  comprehend 
the  danger,  and.  without  objection,  undertakes  the 
service,  the  master  is  not  liable  for  injury  received  by 
the  servant  in  such  ve^  and  more  dansrerous  employ- 
ment. The  liabilitv  upon  the  master  in  cases  of  in- 
jury to  the  s-^rvant  received  in  a  dangerous  employ- 
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inent  outside  of  that  for  which  he  was  originally  em- 
ployed, arises  not  from  the  direction  of  the  master  to 
the  servant  to  depart  from  the  original  service,  and 
engage  in  the  more  dangerous  work,  but  from  the 
failure  of  the  master  to  warn  the  servant  of  the  at- 
tendant danger  in  cases  where  the  danger  is  not  ob- 
vious, OP  where  the  servant  is  unable  to  comprehend 
the  danger.  The  master  is  under  no  obligation  to 
warn  against  dangers  which  are  obvious  and  ordinary ; 
but  the  master  owes  the  diitv  to  the  employee  who  is 
directed  to  perform  a  hazardous  or  dangerous  tasik,  or 
to  work  in  a  dangerous  place,  when  the  employee, 
through  inexperience  or  general  incapacity,  does  not 
comprehend  the  dangers,  and  this  inexperience  or 
general  incai)acity  is  known  to  the  master,  or  by  the 
exercise  of  reasonable  diligence  could  be  known,  to 
point  out  to  the  servant  the  dangers  incident  to  the 
employment,  and  thus  enable  him  to  comprehend,  and 
so  avoid  them.  A  neijlect  to  discharge  such  duty 
renders  the  master  liable  for  such  injuries  as  the 
servant  may  sustain  through  the  failui-e  of  the  master 
to  so  instruct  and  advise.  And  it  is  for  you  to  say, 
after  weighing  all  the  evidence  in  the  case,  whether 
the  operation  of  the  hoisting  engine  in  question,  in  the 
manner  in  which  it  was  opei'pted,  and  the  circum- 
stances connected  with  its  operation,  was  hazardous 
and  dangerous,  so  as  to  have  reqm'rt^d  the  defendant 
to  have  instructed  Kovec,  and  whether  or  not  the 
plaintiff  was  inexperienced  and  lacking  in  capacity. 
"The  contention  is  also  made  by  the  plaintiff  that  the 
defendant  company  was  negliirent  in  not  providing  a 
suitable  cover  or  shield  for  the  gearing  into  which  his 
hand  fell.  As  I  have  explained  to  you,  the  master 
is  required  to  exercise  reasonable  care  in  providing  a 
reasonably  safe  place  for  the  servant  to  work,  and 
reasonably  safe  appliances  and  machinerv  with  which 
to  work,  and  if  the  master  proves  negligent  in  that 
duty,  and  the  servant  is  injurr»d  on  account  thereof,  he 
is  entitled  to  recover  f^r  sn^^h  ininries  as  he  may  sus- 
tain unless  he  was  guilty  of  contributory  negligence, 
or  unless  he  assumed  the  risk  from  its  use  in  the  situ- 
ation in  which  it  was.  As  to  whether  he  assumed  the 
risk,  it  is  proper  for  the  jury  to  consider  where  the 
gearing  was,  and  whether  or  not  he  was  required  to 
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come  in  contact  with  it  in  the  ordinaiy  openitiOD  of 
the  machine. 

^^The  defendant  contends  that  the  injury  which 
Kovec  received  was  brought  about  by  his  own  con- 
tributory negligence.  That  is  to  say,  that  through 
his  own  neglect,  he  contributed  directly  to  the  injury 
which  he  received.  Now,  contributory  negligence  is 
an  affirmative  defense.  The  duty  of  tiie  plaintiff  is 
to  make  out  a  case  of  negligence  against  the  defend- 
ant, and  if  the  defendant  comes  into  court  and  says 
that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, upon  that  defense  the  dofendant  assumes  the 
burden.  If  you  find,  in  considering  all  the  evidence, 
that  the  plainitff  was  guilty  of  contributory  n^H- 
gence  in  attempting  to  operate  the  machine  in  the 
manner  in  which  he  did,  letting  his  foot  slip,  or  if  he 
missed  the  brake  by  reason  of  carelessness  on  his  part, 
and  thus  contributed  to  the  injury  that  he  received,  he 
can  not  recover.  If  you  believe  that  the  foreman 
ordered  Kovec  to  operate  the  engine  in  quetsion,  but 
did  not  instruct  him  in  the  method  of  its  operation, 
that  order  would  not  relieve  the  plaintiff  from  exer- 
cising the  care  and  prudence  that  an  ordinarily  care- 
ful person  would  exercise  under  the  circumstances, 
and  if  the  plaintiff  did  not  understand  the  operation 
of  the  engine,  yet  did  not  exercise  the  care  that  an 
ordinarily  prudent  m<«n  would  have  exercised,  under 
the  circumstances,  but  without  knowing  how  to  oper- 
ate the  engine,  undertook  to  run  it,  and  negligently 
and  carelessly  undertook  to  put  his  foot  uTwn  the 
brake,  and  by  reason  of  his  nesrligence  in  so  doing,  fell 
or  was  thrown  into  the  cearing  of  the  machine,  and 
that  his  ne'jlisrence  in  attemptins:  to  operate  the  en- 
gine and  in  attempting  to  put  his  foot  upon  the 
brake,  was  the  proximate  cause  of  the  injury  he  re- 
ceived, then  the  T>laintiff  is  not  entitled  to  recover. 
That  is  to  say,  gentlemen,  it  comes  back  to  the  propo- 
sition that  the  duty  of  the  servant  is  a  correlative 
one.  He  must  exerci«^e  care  to  avoid  injury  to  him- 
self. He  is  under  as  great  oblia:ation  to  provide  for 
his  own  safety  from  sueh  danger**  as  are  kno\ni  to 
Tiim,  or  as  are  d^s'^emible  W  ordinary  care  on  his 
part,  as  the  master  is  to  provide  for  him.  A  man  can 
not  go  blindly  into  a  terrible  danger,  and,  if  he  is 
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injured,  bold  his  employer,  but  w  hether  he  does  go 
blindly  into  it  is  a  question  of  fact.  Now,  consider 
whether  or  not  Kovec  was  told  to  operate  that  engine; 
consider  the  engine;  consider  the  brake;  the  gearing 
was  exposed;  there  is  no  question  about  that.  But 
it  seeans  to  me  that  you  will  find  the  more  material 
matter  in  the  case  to  be  the  question  of  the  operation 
of  the  machine  by  the  brake.  Consider  whether  the 
plaintiff  acted  as  a  man  of  ordinary  prudence  would 
have  acted ;  whether  or  not,  when  he  saw  the  exposed 
gearing,  he  acted  as  a  man  of  ordinary  prudence  and 
care  would  not  have  acted.  Those  are  questions  to  be 
arrived  at  by  a  fair  consideration  of  all  the  evidence 
there  is  in  the  case.  You  may  believe  that  the  plain- 
tiff was  not  employed  to  do  the  work  in  which  he  was 
mga^sed  at  the  time  of  the  injury,  yet  if  you  believe 
that  he  engaged  in  the  work  without  objection,  and 
that  the  risks  and  dangers  thereof  were  open  and 
patent  to  his  sight  and  understanding,  then  he  occu- 
pies the  same  position  he  would  have  occupied  if  he 
had  been  originally  einployed  to  run  the  engine,  and 
if  he  was  injured  by  reason  of  such  open  and  patent 
risk,  if  there  was  any  such, — ^his  injury  was  the  re- 
sult of  risks  which  were  assumed  by  him,  and  he  is 
not  entitled  to  recover." 

It  is  preposterous  to  claim  that  the  defendant  in  error 
was  a  volunteer.    He  was  directed  to  run  the  engine  and 
his  refusal  to  do  so  meant,  as  he  believed,  his  dismissal. 
Transcript,  pages  36,  46,  49. 

We  respectfully  submit  that  the  judgment  should  be 
affirmed. 

MILLER  &  O'CONNOR  and 
WALSH  &  NOLAN, 
Attorneys  for  Defendants  in  Error. 
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State  gf  Montana 


CLIFFORD  GORDON, 

Respondent, 
vs. 
NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation  and  A.  B.  ELLIS, 

Appellants.  n 


APPELLANT'S  BRIEF. 


STATEMENT. 
Respondent  herein  was  an  employe  of  the  appel- 
lant company  and  engaged  in  the  work  of  looking 
after  engines  temporarily  at  Townsend,  Montana, 
his  duties  requiring  him  to  among  other  things,  ex- 
amine the  water  glass  on  the  engine.  This  he  al- 
leges was  liable  to  break  and  should  be  provided 
with  a  guard  ( T.  4, 1.  3 ) .  He  allies  his  youth  and 
inexperience  (T.  5, 1. 10)  at  the  time  he  was  injured 
and  the  failure  of  the  defendants  to  warn  him  of  the 
likelihood  of  the  glass  breaking  (T.  5,  1.  25).    On 
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May  10,  1905,  while  engaged  in  his  work  he  is  in- 
jured by  the  water  glass  exploding,  a  fragment  of 
glass  striking  his  right  eye,  destroying  the  sight  of 
the  said  eye  tikd  occasioning  excruciating  ^iit. 
(i.  ^,ti«.) 

Appelant's  stnswer  admitted  the  empkjyment  Md. 
the  accidental  explosion  of  ihe  glass  resulting  in 
some  injury  to  his  right  eye,  (T.  7, 1.  8)  but  other- 
wise denied  the  allegations  of  the  complaint  The 
defenses  of  assumption  of  risk  and  contributory 
negligence  are  fiiet  n|)  in  the  knswer  and  denied  in 
the  retfljr: 

Respondent's  evidence  disclosed  his  age  to  be  27 
yean^,  aiid  the  fact  tiiat  he  had  instmctions  from 
his  father,  who  was  engaged  iri  similar  ehiployment 
to  his  OT^  ^ith  the  appellant  company,  as  to  the 
duties  of  his  employment,  (T.  23,  1.  6)  and  also 
made  a  practice  of  Inqtiiring  as  to  the  work  (T.  23, 
1.  2(>— T.  28, 1.  24).  His  knowledge  was  such,  that 
he  felt  he  could  fdlri^^  offer  Jiiinself  for  the  job 
(T.  28,  1.  27).  His  Work  #as  &t  night  and  beside 
looking  after  ehgiHe  Ure^  cinders,  ^tc.^  he  had  to 
yisnally  examine  water  glasses  aiid  see  to  Hie  water 
therein.  This  glass  is  a  tube  about  A  foot  loilg  on 
tii6  left  side  of  the  engine  (T.  25 j  1.  2Sf)  beiiig  abotit 
the  isiihie  in  ali  edgiries;  they  all  having  some  sort 
of  a  gaitrd.  be  #a^  handling  from  i^  to  seven  en- 
gines every  night  from  May  1  to  Uoj  10  (T.  23, 
1.  30).  Bei^ides  ihe  engine  hd«  hi  ^tiestioa  re- 
spondeht  t^tifies  that  there  was  one  other  ^gine 
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without  a  guard  which  he  worked  on  every  night 
<T.  28,  L29). 

As  to  the  engine  in  question  respondent  first 
testified  that  it  was  without  a  guard.  On  cross 
examination  he  was  shown  his  signed  statement 
made  to  a  claim  agent  shortly  after  the  accident, 
which  statement  he  was  certain  he  had  read  over 
l)efore  signing  (T.  31, 1.  7— T.  32,  L  6)  which  in  two 
places  stated  that  there  was  a  guard  over  the  glass. 
We  might  add,  however,  that  subsequently  in  the 
trial  when  plaintiff  had  been  recalled  to  the  stand, 
oyer  the  appellants'  objecticm,  he  testified  that 
when  he  signed  the  stat^nent,  he  could  hardly  read 
(T.  39, 1.27). 

On  the  night  of  May  10,  1905,  the  engine  was 
brought  in  l>y  defendant  Elllis  and  turned  over  to  ^ 

the  respondent.      Bubsequently,  while  looking  at 
the  glass  it  exploded  and  a  fragment  struck  re-  *^ 

spondent's  right  eye.    Over  appellants'  objection  he 
was  allowed  to  testify  as  to  the  subsequent  condi- 
tion of  his  left  eye  and  its  pain  (T.  29,  L  19)  and  li» 
its  keeping  him  from  work.                                                                          wt 

Respondent's  witness  Stafford  testified  as  to  the 
general  use  of  water  glasses  and  their  installation 
and  the  fact  that  the  danger  of  breakage  is  «ver 
present  (T.  34, 1.  13)  and  as  to  the  substance  of  a 
rule  requiring  engineers  to  advise  employees  that 
the  glasses  were  dangerous.  (T.  34,  1.  17 — ^T.  36, 
1.  25— T.  37, 1.15).  J 

Appellants'  case  disclosed  by  the  testimony  of  the 
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witnew  BHis  (T.  41,  1.  3-28— T.  44,  I.  16— T.  45, 
1.  23— T.  46,  L  22)  and  the  witness  Harrison  (T.  4&, 
L  13 — T.  51, 1.  6-7)  that  the  water  glass  had  a  shield 
on  it  at  the  time  of  the  accident  and  by  the  witness 
Burchett  (T.  52,  I.  22)  and  the  statement  of 
Andrew  McBonongh  (T.  55)  that  the  glass  had  had 
a  shield  for  three  months  immediately  primr  to  the 
time  oi  the  accident.  The  testim(«y  also  discloses 
that  the  absence  of  a  shi^d  and  the  liabiUty  of 
breaking  of  glass  were  matters  ot  common  knowl- 
edge which  it  was  not  necessary  to  warn  watchmen 
abont  (T.  63, 1.  16)  also  of  the  possibility  c^  these 
glasses  to  break  by  the  action  of  heat  or  cold  (T.  42^ 
Lll— T.  57,L28— T.^,  L6).  Aj^Iaiit  afeo  (rf- 
fered  in  evidence  respondentia  (mginal  complaint, 
poragn^  8  thereof,  ta  show  tibat  jdaintiff  did  not 
at  the  time  of  the  commencement  of  the  suit  claim 
that  he  w^as  ignorant  of  the  dangers  of  the  breaking 
water  glass  (T.  56). 

At  the  close  of  the  case  appellant  moyed  the  court 
for  directed  Terdict  (T.  66-67)  which  was  orermled 
and  the  cause  siAmitted  to  the  jury  who  fonnd  a 
verdict  in  favor  of  the  respondent  m  the  sum  of 
$3000.00  (T.  20  I.  23)  and  from  the  judgment 
entered  thereon  and  the  (»*der  d^iying  the  moti<Hi 
for  a  ne  wtrial,  these  ai>peals  are  takeiL.  , 
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SPECIFICATIONS  OF  EBBOB  BELIED  UPON 
BY  THE  APPELLANT: 

First:    The  conrt  erred  in  overmliiig  defend- 
ant's motion  for  a  new  trial. 

(T.  22  and  79,  L  20) 

Second:    The  court  erred  in  ovemiling  the  ap- 
pellants' motion  for  a  directed  verdict 

(T,  p.  67;L11.) 

Third :  The  court  erred  in  allowing  the  follow- 
ing question  to  be  asked  of  the  respondent: 

'^Q.  And  you  said  something  a  short  time 
'^ago  about  the  condition  of  the  other  eye. 
"WTiat  did  you  say  as  to  tliat  ? 

^'Defendants  object  on  the  ground  that  th^re 
''is  no  allegation  in  the  pleading  to  warrant 
''such  inquiry  and  that  the  damage  mttst  be 
^'limited  to  loss  of  the  right  eye. 

"Objection  overruled.     Exception  noted. 

"(And  it  was  understood  that  the  objection  *^ 

"and  exception  should  stand  as  to  any  other  ** 

"testimony  concerning  the  left  eye.)  •J 

"A.    The  eye  is  not  as  strong  as  it  used  to  ^^ 

-"be." 

<Tr.  p.  26;  L  19.) 

Fourth :  The  conrt  erred  in  allowing  ol&er  testi- 
mony with  reference  to  the  condition  of  the  left  eye^ 
and  in  refusing  to  strike  out  the  testimony  with 
reference  to  the  respondent  not  being  able  to  work 
by  reason  of  the  condition  of  his  left  ey& 

"Q.    And  how  as  to  suffering  or  experi- 
"eneing  any  pain  in  that  left  eye  ? 

"Defendants  object  for  the  same  reason. 
^         ^'Objection  overruled.    Exception. 
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'^A.  It  never  pains  particnlarfy,  only  if  I 
''read  a  little  why  my  eyes  begin  to  water. 

"For  a  year  I  never  did  anything.  Then  I 
''drove  delivery  wagtm  here  in  town  and 
"worked  on  the  ranches. 


Fifth :  The  court  erred  m  refnsing  to  strike  out 
the  testimony  with  reference  to  plaintiffs  ability 
to  work,  said  testimony  being  as  follows : 

"Q.  And  speaking  about  the  time  that 
"elapsed,  why  was  it  that  yon  did  not  go  to 
"work  that  year. 

"A.  Because  my  eye  (left)  was  so  weak  I 
"could  not  stand  any  bri^  light 

"Defendants  move  to  strike  oat  the  answer 
"because  not  within  any  averment  of  the  com- 
"plaint  as  to  loss  of  work. 

"The  court  denied  the  moticm  and  defendants 
"excepted." 

(Tr.  p.  27;  i  l.> 

Sixth:  The  court  ^red  in  orenuling  appel- 
lants' objection  to  the  following  questiim  and  allow- 
ing answer  thereto : 

"Q.  And  what  do  you  say  as  to  the  rale  on 
"the  Northern  Pacific  railroad,  during  the 
.  "time  you  were  engineer^  take  for  instance  as 
"to  a  danger  of  this  kind,  a  danger  resulting 
'*from  the  absence  of  a  guard,  and  from  the 
"biieaklng  of  the  ^ass,  b^ng  such  a  danger 
"that  the  engineer  advises  anybody  about  ? 

"MB.  WALLACE :  We  object  to  this  ques- 
"tion  <ni  the  ground  that  it  calls  for  a  rule ;  in 
"other  words  a  custom  or  habit,  to  impose  a  re- 
"sponsibility  on  engineers  during  the  period 
"when  the  witness  was  connected  wititi  the 
"Northern  Pacific.  First,  it  is  immaterial; 
"second,  there  is  no  pleading  (rf  any  duty  by 
"custom  in  this  regard,  nor  is  tbeaee  any  direct 
"pleading  of  any  duty  by  custom  in  this  re- 
"gard,  nor  is  there  any  direct  pleading  of  any 
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'^'dutj  at  all,  the  only  affirmation  being  that 
*<the  engineer  negligently  and  carelessly  did 
^^not  warn  plaintiff.  For  this  reason  it  is  not 
''only  immaterial,  but  incompetent. 

''Objection  overmled.    Exception. 

"A.  There  are  such  instructions  by  the  man- 
"agement  that  the  glasses  are  dangieous. 

"MB.  WALLACE :  Are  those  instructions 
-"in  writing  ? 

"A.    Yes,  sir. 

"MR.  WALLACE:   We  move  to  strike  it  out 
^       "'on  the  ground  that  the  directions  is  the  best 

"evidence. 
f  "Motion  denied. 

"Exception. 

"WITNESS:  There  are  such  instructions 
^'to  the  engineers,  to  report  such  things  as 
"water  glass  guards  off. 

(Tr.  pp.  34,  L  16-35,  L  L) 

Seventh :  The  court  erred  in  allowing  the  follow- 
ing question  to  be  asked  of  the  resp<Nident  and  his 
answer  to  be  admitted  in  evidence: 
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"Q.  And  did  their  condition  at  that  time 
"make  reading  a  pleasure  to  yon  or  painful 
**when  reading. 

"Defendants  object  as  leading  and  irrele- 
"vant.     This  witness  before  recess  and  before  »« 

^       ^'having  any  opportunity  to  discuss  the  matter  li^ 

"with  his  counsel  stated  in  answer  to  a  direct  •« 

"question  that  he  read  these  papers  over  be-  «» 

^'fore  he  signed,  and  I  submit  the  q]ie«rf;k>n  is 
"improper  in  this  form. 

"Objection  overruled  and  defendant's  except 

"A    I  could  hardly  read  a  letter  that  I  re- 
"ceived  from  my  folks.      I  was  forbidden  to 
""read  more  than  I  positively  had  to.'' 
(Tr.  39, 1.27.) 

Eighth:  The  court  erred  in  giving  to  the  jury 
plaintiff's  offered  instruction  No.  3  (No.  13  of  the 
CJourt!s  Charge),  wMch  reads  as  fellows: 
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"Yoo  are  instructed  tliat  when  a  servant  en- 
''gages  in  a  particnlar  employment  he  is  pre- 
'^somed  to  do  so  with  a  knowledge  of  and  a 
''taking  of  the  risk  of  Its  ordinary  hazards,  but 
"only  those,  and  is  justifled  in  assuming  that 
"the  «npIoyer  will  exercise  reasonable  care  to 
"furnish  him  reasonably  safe  agencies  and  ap- 
"pliances  with  which  and  through  which  the 
"work  may  be  done,  and  he  does  not  assume  the 
"risk  that  that  the  master  will  be  neglectful  in 
"the  duty  towards  him  of  exercising  reasonable 
"care  in  providing  reasonably  safe  appliances, 
"and  he  may  rest  secure  in  the  a^nmrance  that 
"this  duty  will  be  performed  by  the  master, 
"and  in  this  case  the  law  imposing  the  duty 
"upon  the  defendant  railway  company  to  exer- 
"cise  reasonable  care  in  providing  a  reasonably 
"safe  water  glass  reasonably  secure  in  its 
"equipment,  so  as  to  prevent  danger  resulting 
"from  its  accidental  breaking,  the  plaintiff  on 
"the  night  in  question  when  he  sustained  the 
"injury  was  justified  in  assuming  that  the 
"water  ^ass  in  the  c<Miditi(m  in  which  it  was 
"was  reasonably  safe,  unless  as  a  reasonable 
"man  he  knew,  or  ought  to  have  known  other- 
"wise^  and  if  without  feult  on  his  part  he  sus- 
"tained  injuries  from  the  glass  breaking 
"through  the  absence  of  a  guard  and  the  de- 
"fendant  railway  ccmipany  in  the  exercise  of 
"reasonable  care  should  have  provided  a  guard 
"then  the  plaintiff  would  be  entitled  to  recover 
'^from  the  defendant  railway  c(mipany  such 
"sum  as  would  ecnnpensate  him  for  the  injury 
"sustained  by  him  through  the  breaking  of  the 
"glass." 

(Tr.  pp.  67,  6^  16  and  17.) 


Ninth:  The  court  erred  in  giving  to  the  jury 
plaintiffs  offered  instruction  No.  4  (No.  14  of  the 
Court's  Charge),  which  reads  as  follows: 

"The  plaintiff  likewise  claims  that  he  was 
**unfamiliar  with  the  dangers  incident  to  the 
"use  of  the  water  glass  in  question  in  the  condi- 
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^tion  in  which  it  was  at  the  time  he  snstaiiied 
''the  injury^  and  that  the  defendants  knew  this 
*'fact  OP  by  the  exercise  of  reasonable  diligence 
"could  have  known  it.  You  are  instructed 
''that  the  duty  devolved  upon  the  defendants  to 
^'advise  the  plaintiff  of  the  danger  attendant 
"upon  the  use  of  the  glass  in  the  manner  in 
"which  it  was  equipped  on  the  night  in  ques- 
"tion  if  you  find  it  was  without  a  guard  and 
"the  defendants  knew  that  fact  or  by  the  exer- 
"cise  of  reasonable  diligence  could  have  known 
"it  and  if  you  find  from  the  evidence  that  such 
"danger  existed  and  that  the  plaintiff  was  ig- 
"norant  of  it  and  it  was  such  a  danger  or  risk 
^'as  he  did  not  incur  in  the  ordinary  course  of 
"his  employment,  and  if  the  defendants  know- 
"ing  this  danger  and  likewise  knowing  that  the 
"plaintiff  did  not  know  it,  neglected  to  advise 
*'him  of  its  existence  and  through  such  n^lect- 
"ful  failure  on  the  part  of  the  defendants  to  so 
"advise  him  he  sustained  injuries  complained 
"of,  the  defendants  would  then  be  responsible 
"in  damages  for  the  injuries  sustained  under 


(Tr.  pp.  68,  69, 18.) 

Tenth:    The  court  erred  in  giving  to  the  jury 

plaintiffs  offered  instruction  No.  5  (Na  15  of  the 

Court's  Charge),  which  reads  as  follows: 

"The  plaintiff  is  required  to  show  by  a  pre- 
"ponderance  of  the  evidence  that  the  defend- 
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"the  circumstances  as  stated."  • 
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'ants,  or  either  of  them,  against  whom  he  seeks 
"to  obtain  damages  were  neglectful,  and  by  a 
"preponderance  of  the  evidence  is  meant  the 
"greater  weight  of  it  The  defendants  al- 
"leging  that  the  injuries  sustained  by  the  plain- 
"tiff  was  due  to  a  risk  incident  to  his  employ-  i 

"ment,  or  was  due  to  his  contributing  fiiult  and  -:■ 

"negligence  are  required  to  establish  these  de- 
"fenses  or  either  of  them  by  a  prep<mderance 
"of  the  evidence  and  the  biu^den  is  upoo  them 
"to  do  this." 
L J(Tr.  pp.  69, 18  and  la) 
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Eleventh:    The  court  erred  in  giving  the  jnry 

plaintiffs  offered  instracticm  No.  6,  (No.  16  of  the 

Court's  Charge),  which  reads  as  follows: 

''If  you  find  tor  the  plaintiff  you  may  assess 
''the  amount  of  his  damages  at  such  sum  as 
"under  the  proof  you  believe  he  is  fairly  en- 
"titled  to  receive,  not  exceeding  the  sum  of 
"115,000.00,  and  in  estimating  the  amount  you 
"may  take  into  consideration  the  injury  that  he 
"has  sustained  the  pain  and  suffering  that  he 
"has  endured,  the  deformity,  if  any,  which  ex- 
"ists  by  reason  of  the  injury  that  he  sustained 
"and  the  loss  on  account  of  inability  to  work, 
"through  the  receipt  of  the  injury  if  you  find 
"that  such  a  loss  arose.  The  law  specifies  no 
"particular  method  by  which  you  can  deter- 
"mine  the  amount  that  the  plaintiff  is  entitled 
"to  on  account  of  the  pain  and  suffering  that 
"he  endured,  it  you  find  that  he  has  endured 
"any,  or  on  account  of  the  loss  of  his  eye,  if  the 
"fact  is  that  he  has  lost  the  use  of  his  eye;  or, 
"on  account  of  any  deformity  which  may  exist 
"through  the  existence  of  the  injury  to  his  eye, 
"but  you  are  to  be  governed  in  that  respect  by 
"the  fact  that  the  ccHupensaticm  to  be  awarded 
"to  the  plaintiff  if  he  is  to  receive  any  at  all 
"is  intended  to  cover  the  loss  actually  sus- 
"tained  by  him  in  the  particulars  referred  to. 
(Tr.  pp.  69, 19  and  20.) 

Twelfth:  The  court  erred  in  refusing  to  give 
the  jury  defendants'  offered  instracti(m  Na  5,  read- 
ing as  follows : 

"5.  Again,  if  this  accident  might  have  hap- 
"pened  from  flying  x>articles  of  glass,  with  a 
"guard  upon  the  water  glass,  whether  properly 
"or  improperly  placed,  then  because  the  plain- 
**tiff  can  not  recover  for  an  improperly  placed 
"guard  under  the  pleadings  in  this  action,  but 
"only  for  the  lack  of  a  guard,  he  could  not  re- 
"cover  at  all.  That  is  to  say,  he  must  show, 
'not  only  that  there  was  no  guard,  but  also  that 
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Hhe  presence  of  a  guard  would  have  prevented 
''the  injury.  So  if  you  find  from  the  evidence 
''that  the  guard  was  improperly  placed,  small 
"particles  of  glass  might  have  escaped  through 
"the  openings,  or  one  of  the  openings,  and 
"caused  the  injury  to  plaintiff,  then  even 
"though  you  further  find  that  there  was  no 
"guard  there  in  fact,  you  would  have  to  re- 
"tum  a  verdict  for  the  defendants,  because  the 
•"law  will  not  permit  you  to  speculate  on 
"whether  the  accident  would  or  would  not  have 
"happened  had  the  guard  been  there  though 
"improperly  placed." 

(Tr.  p^  70.) 

Thirteenth :    The  court  erred  in  refusing  to  give 

the  defendants'  offered  instruction  No.  6,  reading  as 

follows : 

"Even  if  you  find  by  a  preponderance  of  the 
"evidence  that  there  waa  no  guard  in  fact  on 
"the  water  glass  at  the  time  of  the  accident, 
"and  even  though  you  find  that  though  had 
"there  been  a  guard,  however  placed,  whether 
"properly  or  improperly,  the  accident  could  not 
"have  occurred,  this  alone  does  not  entitle 
"plaintiff  to  recover,  but  in  addition  you  must 
"further  find  from  the  evidence  that  the  de- 
"fendants  were  at  fault  in  not  having  a  guard 
"there  at  the  time  of  the  accident.  Before  you 
"could  find  them  so  in  fault  for  not  having  a 
"guard  there,  plaintiff  must  have  proven  by  a 
"preponderance  of  the  evidence  either  (1st) 
"that  there  never  waa  a  guard  upon  the  wat^ 
"glass  of  this  engine  or  (2nd)  that  such  a  time 
"*  "had  elapsed  since  the  guard  was  last  on  the 
"engine  as  that  in  the  exercise  of  reasonable 
"care  the  guard  might  have  been  or  i&oald 
"have  been  replaced." 

(Tr.  pp.  70  and  71.) 

Fourteenth :  The  court  erred  in  Tefufiong  to  i^ve 
the  defendants'  offered  instruction  Na  7,  reading 
as  follows: 
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^here  has  been  no  attempt  in  this  case  to 
''pfoye  the  first  of  these  propositions,  and  so 
*^(m  coald  not  find  the  defendant  at  fault  on 
^he  theory  that  there  nerer  was  a  guard  on 
''the  water  glass  of  this  engine.  As  to  the 
'^second  of  these  propositions  I  instrnct  you 
'that  there  is  no  absolute  duty  on  the  part  of 
"either  the  engineer  or  the  railway  to  keep  this 
"guard  up<m  the  water  glass  at  all  times.  Itsr 
"duty  is  only  to  use  reasonable  care.  So,  if 
"the  eridence  leaves  it  uncertain  as  to  when 
"this  guard  was  lost  or  removed  from  its  place 
"on  the  water  glass  of  this  engine,  if  you  f  in^ 
"there  was  no  guard  there  at  the  time  of  the 
"accident  and  unless  it  further  shows  that  it 
"had  been  removed  so  long  as  that  it  might  and 
"ought  to  have  been  replaced,  then  tl^re  would 
"have  been  no  fault  on  the  part  of  either  de- 
"fendant  growing  out  of  the  absence  of  this 
"guard  at  the  time  of  the  accident  and  plaintiff 
"could  not  recover." 

(Tr.  p.  71  and  72.) 

Fifteenth:  The  court  erred  in  refusing  to  give 
the  defendants'  offered  iitstruction  No.  8^  reading 
aft  follows : 

"In  determining  whether  so  loi^  a  time  had 
"elapsed  as  that  the  guard  ought  to  have  been, 
"with  the  exercise  of  reasonable  care,  have  been 
"put  back  upon  the  water  glass^  you  may  con- 
"sider  where  the  proof  shows  the  guard  wa« 
"first  missing,  and  what  facilities  there  were  in 
"the  ordinary  and  usual  op^ation  of  the  rail- 
"way  to  get  these  guards,  and  at  what  points 
"they  could  be  procured,  and  if  the  arrange- 
"ments  in  that  regard  for  procurement  seem 
"reasonable,  or  rather,  if  they  are  not  proven 
"to  be  unreasonable,  and  no  opportunity  had 
"yet  arisen  to  have  procured  and  replaced  the 
"guard,  then  no  fault  can  be  found  against 
"either  defendant  for  not  replacing  it,  and  your 
**verdict  should  be  for  the  defendants." 

(Tr.  pp.  72  and  73.)  , 


Sixteenth:    The  court  erred  in  lefasing  to  give 

the  defendants'  offered  instmction  Na  9,  reading 

as  follows: 

"I  instrnct  you  that  under  the  proofs  in  this 
''case  the  plaintiff  has  failed  to  famish  suf- 
''ficient  eyidence  to  show  that  there  was  any 
"unreasonable  delay  in  restoring  this  guard  to 
"this  water  glass,  or  that  there  was  any  fault 
"on  the  part  of  either  defendant  in  not  having 
"a  guard  on  the  water  glass  at  the  time  of  this 
"accident  and  that  therefore  there  can  be  no  re* 
"coTery  on  the  ground  of  the  want  of  such 
"water  glass  guard." 

(Tr.  pp.  73  and  74.) 

SeT^teenth :    The  court  erred  in  refusing  to  give 

the  defendants'  offered  instruction  No.  10,  Reading 

as  follows: 

"The  only  other  remaining  ground  of  recov- 
"ery  is  that  the  engineer  negligently  failed  to 
"warn  the  plaintiff  that  there  was  not  any 
"guard  on  the  water  glass.  Of  course  if  yon 
"determine  that  there  was  such  a  guard,  then 
**you  will  not  consider  this  ground  of  recovery. 
"If  yon  should  find  that  there  was  not  such  a 
"guard,  then  I  instruct  you  that  there  is  no 
"obligation  on  the  part  of  the  Master  (in  this 
"case  the  railroad  company)  or  of  any  other 
"servant  to  warn  any  servant  of  what  are 
"called  patent  defects,  and  I  advise  you  that 
"the  absence  of  this  guard,  aside  from,  the 
"danger  arising  from  the  likelihood  of  the 
"water  glass  breaking,  is  a  patent  defect,  be- 
"cause  it  could  not  be  seen  instantly  as  readily 
"by  the  engine  watchman  as  by  anyone  eiset,** 
(Tr.  p.  74.) 

Eighteenth:  The  court  erred  In  refodng  to 
give  the  defendants'  offered  instmctioo  Na  11, 
reading  as  follows: 
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''As  to  the  daitger  arinng  from  the  breaking 
''of  the  glass,  I  instruct  joa  that  as  it  was  apt 
"to  break  at  any  moments,  nnder  the  test!- 
"monj,  a  warning  in  this  regard  would  be  of 
"no  benefit  to  the  plaintiff,  and  therefore  no 
"warning  thereof  was  necessary  as  it  could  not 
"have  prevented  the  breaking  of  the  glass  or 
"have  enabled  plaintiff  to  have  taken  any  pre- 
"cautions  against  it/' 
i  (Tr.  pp.  74  and  75.) 

Nineteenth :   The  court  erred  in  refusing  to  give 

the  defendants'  offered  instruction  Na  13,  reading 

as  follows : 

"Statements  made  by  a  party  against  his 
"own  interests  are  to  be  most  strongly  con- 
"strued  against  him;  and  accordingly  if  you 
"believe  from  the  evidence  that  plaintiff  did 
"make  the  statement  contained  in  his  written 
"statement  over  his  signature,  then  that  state- 
"ment  should  be  given  more  weight  by  you 
"than  his  statement  made  at  this  time  that 
"there  was  no  water  glass  guard  mt  ty»  water 
"gtefis.'' 

(Tr.  p.  75.) 

Twentieth :      The  court  erred  in  refusing  to  give 

the  defendants'  offered  instructi<Hi  No.  16,  reading 

as  follows : 

"On  the  question  of  the  breaking  of  the 
"water  glass  and  cause  for  same,  I  instruct  you 
"that  if  you  believe  frcmi  the  evidence  that  the 
"bursting  of  the  ^ass  was  caused  by  the 
'Windows  of  the  engine  cab  being  open  and 
•  "letting  cold  air  in  upon  the  water  glass  and 

"that  this  condition  of  open  windows  was 
"brought  about  by  some  person  or  persons 
"after  the  engine  was  turned  over  to  the  plain- 
"tiff  as  engine  watcher,  then  regardless  of 
"whether  that  condition  was  caused  by  the 
"plaintiff  or  by  some  other  person  there  can  be 
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^o  leeorerj  u  against  these  defe&danfi  upon 
''the  ground.*' 

(Tr.  p.  76.) 


ABGUMENT. 
The  errors  which  we  wish  to  present  first  to  the 
court's  attention  in  this  case  are  those  corered  fay 
assignments  numbered  third  and  fourth  and  relate 
to  the  introduction  ol  testimony.  AppeUant  con- 
tends  that  the  admission  in  evidence  of  testimony 
concerning  the  condition  of  plaintiffs  left  eye,  the 
pain  and  suffering  therefirom  and  the  effect  of  the 
left  eyes  impairment  upon  his  ability  to  woA  was 
error.  The  complaint  is  specific  upon  its  claim  tar 
damages  and  the  specification  of  the  injuries  and 
contains  no  general  allegation  with  reference  to 
general  bo^ly  injuries  and  suffering  or  other  im- 
pairment. The  para^*aph  of  the  complaint  !n- 
Tolved  herein  reads  as  follows: 

«•  •  •  glass  flying  at  random  stmck  the 
"right  eye  of  the  plaintiff  inflicting  injuries 
^hereon  which  resulted  in  the  complete  de- 
'^struction  of  the  sight  of  said  eye  and  which 
'injuries  occasioned  excruciating  pain  all  to 
**liis  damage  in  the  sum  of  •  •  •*• 
(T.  6, 1. 16.) 

The  allegations  of  the  complaint  are  nottoeabie 
for  their  absence  of  any  claim  for  anything  other 
than  the  injury  to  the  right  eye  occasioned  by  the 
loss  of  sight  therein  and  the  pain  attendant  there- 
to.   There  is  no  general  or  broad  allegation  with 
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reference  to  general  sufferings  or  tbe  possibility  of 
other  disabilities  under  wMch  proof  of  injuries 
other  than  those  specified  has  been  allowed  in  some 
courts  in  particular  instances.  There  Is  no  allega- 
tion about  the  left  eye  or  its  impairment  or  pain  or 
his  impaired  earning  capacity  by  reason  of  conse- 
quential injuries  or  injuries  to  the  left  eye,  yet  when 
the  complaint  was  speciflc  and  these  allegations  re- 
ferred to  were  absent  the  court  permitted  testimony 
to  be  given  before  the  jury  which  must  of  necessity 
influenced  their  Terdict,  testimony  of  injuries  other 
than  those  alleged  and  under  the  pleadings  here  it 
was  evidence  which  the  jury  were  not  entitled  to 
consider. 

The  rule  has  long  been  established  that  it  is  un- 
necessary for  the  c<Mnplaint  to  describe  in  detail  all 
the  circumstances  and  consequences  of  injuries  or 
wounds  sustained  and  extreme  particularity  is  not 
required.  This  has  its  basis  first  in  common 
knowledge  because  it  is  known  and  to  be  expected 
that  certain  circumstances  will  produce  certain  in- 
juries and  that  c^-tain  injuries  must  oi  necessity 
produce  suffering  and  certain  permanent  results. 
Secondly  it  is  based  upon  princi^^es  ot  sound 
reasoning  in  that  where  it  is  known  that  from  a 
given  premises  certain  conclusions  come  the  oppos- 
ing party  cannot  be  assisted  by  particularizing  nor 
does  anything  of  this  kind  stated  genially  take  him 
by  surjHnse.  Further  it  is  frequently  true  that  the 
conditions  of  an  injury  or  its  extent  or  consequence 
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cannot  be  given  with  accuracy.  This  gives  rise  to 
the  rule  that  where  general  allegations  are  made 
testimony  of  specific  injuries  or  results  will  be  al- 
lowed, yet  even  with  these  exceptions  to  the  specify- 
ing of  allegations  required  in  law,  there  can  be  no 
doubt  that  the  allegations  should  be  of  such  a  char- 
acter as  to  fully  and  fairly  acquaint  the  defendant 
with  tbe  nature  of  the  testimony  upon  which  plain- 
tiff intends  to  rely.  This  general  rule  of  pleading 
has  been  followed  where  questions  of  injuries  and 
the  proof  was  involved  as  in  the  case  at  bar. 

Ry.  V.  Hammer,  (Ky.),  60  S.  W.  375. 

City  V.  McCullough,'  (Tex.>,  95  S.  W.,  1121. 

Joliet  V.  Johnson,  (lU.),  52  N.  E.,  498. 

Cronin  v.  St.  Ry.  Co.,  81  N.  Y.  S.,  752. 

Hess  V.  St.  Ry.  Co.,  57  N.  Y.  S.,  222. 

So.  Pac.  Ry.  Co.  v.  Martin,  (Tex.),  83  S.  W., 

675. 
Thompson  v.  Ry.,  ( Mo.  App. ) ,  86  S.  W.,  465. 
Maynard  v.  R.  R.  Co.,  (Or.),  72  Pac.  590. 
Dittman  v.  Light  Co.,  87  X.  Y.,  App.  Div.  68. 

The  last  cited  case  being  exactly  like  the  one  here 
involved  even  to  the  right  and  left  eyes  being  what 
is  under  discussion. 

A  general  allegation  of  damage  will,  as  a  rule, 
suffice  to  let  in  proof  and  to  warrant  recovery  of  all 
such  damages  as  may  naturally  and  necessarily  re- 
sult or  be  expected  to  result  from  the  wrong  com- 
plained of;  the  law  implies  such  damages  and  it  is 
only  necessary  to  submit  proof  as  to  the  extent  and 
amount.  But  where  as  in  the  case  here,  it  cannot 
be  said  that  the  damages  actually  sustained  neces- 
sarily result  from  the  act  complained  of,  and  are 
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therefore  hot  implied  by  law,  the  plaintiff  must 

state  in  his  complaint  the  damage  he  sustained  for 

notice  to  d^endant,  and  if  be  fails  to  so  state  proof 

thereof  will  not  be  permitted  in  evidence  upon  the 

trial.  * 

3  Suth^land  on  Dam.  426^, 

2  Sedgwick  on  Dam.  606. 

Tex.  etc.  Ry.  v.  Curry,  64  Tex.  87. 

Campbell  v.  Cook,  (Tex.),  26  S.  W.  486. 

The  rale  just  cited  is  especially  api^icable  to  this 
case  because  here  plaintiff  has  particularized,  and 
''while  it  may  be  sufficient  to  specify  the  main  fact^ 
yet  if  it  is  attempted  to  particularize  the  injuries 
arising  from  the  principal  one  all  that  it  is  de^ 
signed  to  prove  should  be  alleged."^ 

16  Enc.  of  PI.  &  Pr.  38(K 
Putney  v.  Berry,  61  Moi  365. 
Int.  By.  V.  Beasley  (Tex.  App.)^  29  S.  W, 
;  1121. 

So.  By.  V.  Martin,  (Tex.),  83  8.  W.,  675. 

Further,  when  a  pleader  particularizes  he  de- 
nies himself  the  implications  given  by  law  and  his 
specifying  his  damag:e8  is  taken  by  the  defendant  as 
a  bill  of  particulars  and  defendant  is  not  expected 
to  anticipate  proof  on  something  not  alleged,  nor 
will  it  be  admissible. 

Allegation  as  to  leg, — ^proof  of  foot  inadmissibla 
By.  va  Beasley,  (Supra). 

Allegation  as  to  back, — ^proof  <^  leg  inadmissible. 
O'Conner  vs.  Prender^rast,  98  IlL  App.  531. 
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Allegaktion  of  injmy  to  spine, — ^proof  as  to  breast 
injury  inaidmissiUe. 

FuUer  v.  City  (Mich.),  52  N.  W.  1075. 

Allegation  as   to   face, — ^proof  of  functionary 
trouble  inadmissible. 

Thompson  v.  Ry.,  Supra. 

Allegation  as  to  spine  and  nerve  injury, — ^proof 
as  to  injury  to  eyes  inadmissible. 

Express  C5o.  v.  Boyle  (Tex.),  87  S.  W.  164. 

Allegation  of  back  injury, — ^proof  as  to  loss  of 

sexual  power  inadmissible. 

Jones  V.  Ry.,  71  N.  Y.  S.  647. 
Page  V.  Canal  Co.,  78  N.  Y.  S.  454. 

Allegation  of  sprain, — ^proof  kidney  trouble  in- 
admissible. 

Ry.  V.  Rogers  (Tex.),  53  S.  W.  366. 

Allegation  of  right  eye, — ^proof  of  left  eye  inad- 
missibla 

Dittman  v.  Light  Co.  (Supra). 

N(NT  can  it  be  said  that  proof  of  an  injury  to  one 
of  two  organs  implies  as  a  natural  and  probable 
consequence  that  the  other  is  injured  or  perma- 
nently impaired  in  its  functions.  On  the  contrary 
common  experience  tells  us  that  such  is  not  the 
case.  Frequently  one  ear  is  more  acut^  because  of 
the  loss  of  the  other;  one  hand  more  dexterious 
when  the  other  is  maimed  or  absent.  And  no  one 
'expects  the  right  foot  to  hurt  because  the  left  one  is 
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cut  off.    80  in  this  case  it  cannot  he  said  that  the 

probable  and  natural  consequence  of  the  loss  of 

plaintiffs  right  eye  will  be  pain  and  suffering  in 

the  left  one.     Where  the  injuries  sought  to  be 

shown  are  not  to  be  expected  as  the  natural  and 

probable  consequences  of  injury  complained  of  the^ 

cannot  be  proven  unless  complained  of. 

Express  Co.  v.  Boyle,  (Supra). 
St.  Ry.  Co.  y.  Cotton,  41  111.  App.  311. 
Wilkinscm  v.  Steel  Works  ( Mich. ) ,  41  N.  W. 
490. 

What  we  have  just  said  with  reference  to  the 
allegations  and  proof  as  to  the  left  eye  applies 
equally  as  strongly  to  the  denial  of  the  motion  to 
strike  urged  in  the  fifth  assignment.  There  is 
nothing  whatever  in  this  c(miplalnt  which  advises 
defendants  that  there  will  be  proof  offered  as  to  his 
diminished  power  to  work,  or  his  losing  any  work 
or  poBiticm  by  reason  of  his  left  eye^  or  both  his  eyes. 
This  being  true  he  was  not  entitled  to  submit  proof 
upon  it.  It  is  special  damages  and  should  there- 
fore, in  the  absence  of  any  gi^eral  allegation,  be 
specifically  pleaded  before  proof  is  admissible,  and 
the  court  erred  in  allowing  the  testimony  to  stand. 

Mo.  Ry.  Co.  V.  Dawson  (Mo.),  29  S.  W.  1106. 
Zongken  v.  Mtc.  Co.  (Mo.),  86  S.  W.  486. 
Fitchburg  v.  Donnelly,  87  Fed.  135. 
Todwick  V.  Taylor  (Tex.),  87  S.  W.  358. 
i  Kruger  v.  Ry.  (Mo.),  68  8.  W.  220. 

Finken  v.  Brass  Co.  (Conn.),  47  AtL  670. 

Instruction  numb^  13  is  ccmiplained  of  because 
it  allows  the  jury  to  g^erally  consider  the  respon- 
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sibilitj  of  a  master  who  uses  a  water  gla«s.  In 
other  words,  this  instmction  charges  the  jury  that 
they  may  consider  any  question  affecting  the  gen- 
eral safety  of  water  glasses, — ^their  size,  location, 
use,  etc.,  as  well  as  their  gaards.  The  issues  in  the 
case  were  framed  upon  the  proposition  of  a  glass 
without  a  guard.  The  jury  should  not  be  allowed 
to  go  beyond  this  in  their  considerations.  Yet  this 
instmction  not  only  allows  them  to  speculate  as  to 
the  general  use,  construction  and  maintenance  of 
water  glasses,  but  instructs  them  that  in  this  case 
the  issues  are  not  confined  to  lack  of  guards,  it 
says,  "  *  *  *  the  duty  *  *  *  to  exercise 
reasonable  care  in  providing  a  reasonably  safe 
water  glass  reascmably  secure  in  its  equipment, 
etc."  Then  in  the  last  eleven  lines  it  suffers  the 
jury,  if  they  determined  that  by  reason  of  the  like- 
lihood of  the  glass  to  break,  it  was  not  in  a  reason- 
ably safe  condition  even  though  a  guard  was  prop- 
erly in  place  thereon  to  find  direct  for  the  plaintiff. 
This  instruction  was  not  warranted  by  the  plead- 
ings, and  further  it  amounts  to  almost  a  peremp- 
tory instruction  to  the  jury  to  find  for  the  plaintiff 
if  they  find  the  glass  broke.  This  we  submit  was 
error. 

Instruction  number  14  was  erroneous  because  not 
warranted  by  the  evidence.  There  was  no  proof 
whatever  that  the  defendants  knew  or  should  have 
known  of  plaintiffs  lack  of  familiarity  with  the 
danger  of  breaking  glass.    The  evidence  and  law 
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applicable  shows  the  contrary.  He  is  not  a  jonng 
man,  was  always  inquiring  about  engines  and 
studying  them,  and  had  had  some  experience. 
Further  his  offering  himself  and  taking  the  job  was 
an  implied  statement  of  his  qualification  therefor. 

Instruction  number  15  is  complained  of  because 
of  its  confusing  the  burden  of  proof.  The  instruc- 
tion would  give  the  impresBion  that  simply  because 
the  defenses  of  contributcMfy  negligence  and  assump- 
ti(m  of  risk  were  set  up  the  burden  of  jKroof  shifted 
and  the  defendant  held  the  af firmative  of  the  issue 
and  was  c<mipelled  to  first  prove  its  defense. 

SuUiyan  t.  Ins.  Ca,  35  Mont.  1. 
Anderson  y.  Ry.,  34  Mont  181. 
Keilleronner  v.  Floyd,  17  Mont.  307. 
Kelly  V.  Cable  Co.,  7  Mont.  77. 

Instruction  number  16  we  urge  was  erroneous 
because  it  allows  the  jury  to  consider  testimony 
they  should  not.  By  this  instruction  the  jury  are 
to  consider  the  '^injury  he  sustained,"  within  this 
would,  of  course,  be  included  the  iMin  and  suffering 
and  impaired  sight  in  the  left  eye.  This  testimony 
as  we  have  heretofore  urged  was  improper,  and  it 
was  improper  for  the  jury  to  consider  in  thdr  de- 
liberations any  i)ain  or  injury  other  than  that  al- 
leged, to- wit,  that  in  the  right  eye. 

Toder  t.  Reynolds,  28  M<mt.  183. 

Bank  t.  Carrol,  35  Mont  302. 

Walsh  T.  Mueller,  16  Mont  188. 

Pustle  V.  Casey,  11  Mont  229. 

Kinna  y.  Horn,  1  Mont  332. 

Howe  V.  Brewery  Co.,  35  Mont  264.  A 
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Brownell  y.  McCk>nnick,  7  M<mt  12. 
Goodkind  y.  Gilliam,  19  Mont  385. 

The  instmctions  complained  of  were  for  the 

Teasons  stated  erroneous  and  from  a  reading  of 

them  it  is  quite  apparent  that  the  jnry  would  be 

influenced  by  them  to  the  prejudice  of  defendants. 

Their  verdict  so  indicates.    Further  more,  error  is 

presmned  from  an  erroneous  instruction. 

Smith  y.  Perham,  33  M<mt.  309. 
Martin  y.  City,  34  Mont  281. 

As  to  instructions  numbered  6^  7  and  8,  offered 
by  the  defendants  and  refused  by  the  court,  error  is 
predicated  because  they  fully  and  correctly  e^te 
the  law  as  raised  by  the  issues  and  were  not  giyen. 
Defendants  are  entitled  to  haye  instructions  which 
are  correct,  applicable  and  within  the  issues  sub- 
mitted. Had  these  three  instructions  been  giyen 
the  error  complained  of  in  instruction  number  13 
would  haye  to  some  extent  been  cured.  There  can 
be  no  dispute  upon  the  proposition  that  the  master 
cannot  be  held  in  this  case  to  a  higher  degree  of 
care  than  reasonable  care  and  to  charge  him  with 
the  duty  of  knowing  of  a  defect  and  repairing  it 
when  no  opportunity  forsodoing  has  been  presented 
is  beyond  the  meaning  of  reasonable  care  and  a 
greater  responsibility  than  the  law  imposes. 
Court's  charge  13  would  place  upon  the  master  such 
higher  duty  and  aside  from  the  fact  that  defendants 
were  entitled  to  these  instructions  irrespectiye  of 
the  court's  eharge,  the  fact  that  it  was  given  but 
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emphasizes  the  error  ot  the  coort's  refusal  of  these. 

Instmction  number  9,  defendant  was  oititled  to 
because  there  had  be^i  a  complete  failure  ol  proof 
in  this  regard  and  the  testimony  of  witnesses  Ellis 
(T.  41,  1.  13),  Harrison,  (T.  49,  L  13)^  Bbrchett 
(T.  52, 1.  28),  and  McD<mough  (T.  55,  L  8), 

Prejudice  must  certainly  be  found  frran  the  re- 
fusal of  the  court  to  give  instructi^i  number  13. 
Early  in  the  trial  the  plaintiff  testified  twice  that 
he  was  very  sure  he  had  read  the  statement  over 
(T.  31,  1.  7;  T.  32,  L  6),  now  after  he  has  had  an 
opportunity  to  beccMue  advised  as  to  the  effect  of  his 
testimony  and  in  response  to  both  imprt^r  cross 
examinaticMi  and  improper  form  <^  question  he  is 
permitted  to  practically  impeach  his  own  testi- 
mony. D^endants  objected,  did  all  they  eould  to 
shut  out  th43  testimony,  but  it  was  received.  De- 
fendants by  this  instruction  attempt,  as  they  had 
a  perfect  right  to  do,  to  instruct  the  jiufy  as  to  the 
f (»rce  of  his  statement  and  as  far  as  possible  correct 
the  err(»  in  the  minds  of  the  jury  made  by  the  testi- 
mony, and  still  the  court  refused  it.  We  do  not 
feel  that  this  Court  will  give  even  countenance^ 
much  less  affirmance  to  such  action  in  view  of  the 
character  of  the  testimcmy  and  the  circumstances 
und^  which  it  was  given. 

The  errors  to  which  we  have  already  called  the 
Court's  attention  to  some  extent  cover  the  grounds 
of  the  motion  to  direct  the  verdict,  however  we 
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would  again  ni^  some  of  the  po8iti<Mis  brought  oat 
by  the  motion. 

The  questicmB  with  ref^'ence  to  the  foilnre  to 
warn  or  to  have  goarded  most  be  resM^ved  against 
the  plaintiff.  He  is  a  young  man  27  years  of  age. 
No  showing  is  made  as  to  any  impairment  of  his 
senses  or  faculties,  and  he  will  be  presumed  to  have 
full  use  of  them.  He  haa  been  around  engines  be- 
fore and  on  the  particular  job  has  handled  seTenty 
or  more  engines  eqaipi>ed  with  water  glasses.  He 
knows  their  action  and  their  purpose.  Now  a  man 
of  his  age  and  experience  comes  forward  and  says 
he  needed  a  warning.  Aside  from  the  fact  that 
there  is  no  proof  that  a  warning  would  or  could 
hare  prevented  the  accident  and  therefore  not  suf- 
ficient proof,  we  do  not  believe  he  was  entitled  to  a 
warning  because  the  danger  was  patent. 

A  man  of  ordinary  intelligence,  and  there  is  no 
proof  that  he  w^as  other  than  such,  is  charged  as  m 
matter  of  law  with  a  knowledge  ol  well  known  nat- 
ural laws,  such  as  the  action  of  cold,  gravity,  lever- 
age, water,  slippery  surfaces,  etc.,  without  a  warn- 
ing or  any  special  experience. 

Jones  V.  By.  (Ky.),  26  S.  W.  590. 
Powers  V.  Ry.,  98  N.  W.  274. 
Ry.  V.  Smith,  9  Lea  685. 
Eng.  V.  Ry.  Co.,  24  Fed.  910. 
Shea  V.  Ice  Co.,  76  Mo.  App.  29. 
Bohn  V.  Ry.  (Mo.),  17  S.  W.  580. 
Taaoo  Co.  v.  Smith,  (Miss.),  28  So.  807. 
Olson  V.  McMuUen  ( Minn. ) ,  24  N.  W.  3ia 
Romona  v.  Stone  Co.  (IlL),  39  N.  E.  529. 
1  1  LaBatt  M.  &  &,  p.  1045. 
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The  law  cannot  allow  S9)eeitIatioii  influenced  l^ 

prejudice  or  i^mpathy,  to  saj  that  men  ^  not  know 

matters  of  common  knowledges      It  is  known  that 

glass  is  fragile,  that  it  cannot  be  expected  to  stand 

the  pressure  which  the  snrronndings  show  it  takes 

heayy  iron  and  steel  to  withstand.      It  is  also  a 

matter  of  common  knowledge  how  the  common 

lamp  chimney  or  tumbler  break  under  the  influence 

of  heat  or  cold.      Plaintiff  cannot  be  heard  to  say 

he  didn't  know  this  property  of  glass  when  a  minor 

has  been  held  to  the  knowledge  of  the  acticm  of  gas 

on  bottles. 

Omaha  Botl.  Co.  v.  Theiler  (NeK),  80  N.  W, 
821. 

or  a  stake  in  a  new  use  thereof  in  staking  cars. 

Walto  V.  Hart  (Wash.),  34  Pae.  423. 

Under  the  evidence  and  the  law  as  applied  to  the 
facts  here  admitted  the  plaintiff  knew  the  danger, 
and  by  continuing  to  w(H*k  with  this  engine  and  the 
other  one  which  he  says  had  no  guard,  he  agreed  to 
continue  to  work  and  his  contract  to  assume  the 
risk  was  created.  It  seems  to  us  some  definite 
guides  should  be  established  as  to  just  when  the 
contractual  relation  of  ai^umption  of  risk  is  estab- 
lished. It  is  well  known  that  a  contract  must  be 
definite  and  when  we  have  a  de^ite  knowledge  it 
seems  to  us  the  contract  is  created.  Hence  when 
we  have  a  situation  which  is  patent  or  of  common 
knowledge  and  the  servant  works  in  it  on  May  1st 
or  any  other  day,  then  returns  and  works  with  it 
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on May  the  10th,  he  impliedly  said  when  he  re- 
turned to  work,  I  agree  to  your  offer,  your  pay,  and 
your  dangers. 

We  further  submit  that  there  is  absolutely  no 
proof  in  this  case  that  the  master  knew  of  the  ab- 
sence of  the  guard,  if  there  was  such  absence^  a  suf- 
ficient time  to  have  placed  thereon  a  new  guard,  nor 
is  there  any  showing  of  a  duty  resting  upon  the 
master  to  carry  such  repairs  on  the  road,  or  have 
them  at  Townsend. 

We  respectfully  submit  that  this  case  clearly 
shows  serious  error  which  if  allowed  to  stand  will 
obliterate  some  of  the  most  well  known  guide  posts 
of  the  law  and  the  order  denying  the  motion  for  a 
new  trial  and  judgment  should  be  reyersed. 
Respectfully  submitted, 

WM.  WALLACE,  JB,, 
JOHN  G.  BROWN, 
R.  P.  GAINES, 
Attorneys  for  Appellant 
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IN  THE 


Supreme  ^ourt 

OF  THE 

State  of  Montana 


CLIFFORD  GORDON, 

Respondent, 
vs. 
NORTHERN  PACIFIC  RAILWAY  COMPANY, 
a  Corporation,  and  A.  B.  ELLIS, 

Appellants. 


BRIEF  OF  RESPONDENT. 


In  the  complaint  it  is  alleged  that  the  respondent 
was  in  the  employ  of  the  appellant  company  as  an 
engine  watcher  at  Townsend,  on  the  10th  day  of 
May,  1905,  and  at  the  time  there  was  stationed 
there  a  locomotive  engine  in  the  immediate  charge 
of  A.  B.  Ellis,  one  of  the  defendants.  That  there 
was  on  the  engine  a  water  glass,  which  was  liable 
to  break,  and  in  order  to  prevent  injury  in  case  it 
should  break,  it  should  have  been  equipped  with  a 
guard.  That  it  was  Ellis'  duty  to  obtain  and  in- 
stall a  guard,  when,  if  for  any  reason,  one  was  miss- 
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in^.  That  the  respondent  in  the  performance  of 
his  duty  was  required  to  examine  this  water  ^lass 
to  ascertain  if  the  engine  had  a  sufficient  supply  of 
water,  and  that  on  the  date  named,  and  for  many 
days  prior  thereto,  the  water  gjlass  on  the  ens^ine  in 
question  was  without  a  aruard,  and  that  the  defend- 
ant Ellis  nejrliprentlv  failed  to  T>rocure  one,  and  that 
he  and  the  companv  oT>erated  the  enpne  without  a 
sruard  for  the  water  |a:lass. 

That  at  the  time  the  resoondent  entered  the  em- 
olov  of  the  aT>T>ellnnt  company,  ten  davs  bf^fore  the 
dato  of  thf  accident,  he  was  inexoerienced  and  was 
unfamilipr  with  the  dansrer  attendant  noon  the  use 
of  such  srl^ss,  pr\(\  had  no  knowl'^dsre  that  it  was 
likelr  *ry  h-nr^nk.  and  that  the  aT>T>ellants  knew  this. 
or,  in  the  exercise  of  reasonable  diliorence.  shoul*! 
havo  kpown  it,  and  he  was  nermitt'^d  to  contimie  his 
emplovTTippf  n'ithout  beiufr  Bf^vised  in  anv  manner 
of  thf»  d^ncrers  to  which  he  was  exT>ose(l  on  account 
of  the  ncf'idental  breakinsr  of  the  srlass. 

Tha+  on  fh(^  10th  day  of  Mav,  while  examininsr  the 
srlass  for  the  purpose  of  as^fertaininsj  whether  th** 
ensnne  neerled  water,  the  ^lass  exploded  and  frasr- 
ments  of  the  srlass  struck  his  rijorht  eve,  destroyi^^jr 
completely  the  sisrht,  and  causinpr  excruciating  pain. 
all  to  his  dama«re  in  the  sum  of  fift^»en  thousand 
dollars. 

Tomplaint,  transcript,  pagres  2-6. 

Respondent,  uiwn  the  trial,  testified  as  follows: 
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"I  had  as  good  eyes  as  any  one  before  the  in- 
jury. 

Q.  And  you  said  something  a  short  time  ago 
about  the  condition  of  the  other  eye.  What 
did  you  say  as  to  that? 

Defendants  object  on  the  ground  that  there 
is  no  allegation  in  the  pleading  to  warrant  such 
inquiry  and  that  the  damage  must  be  limited  to 
the  loss  of  the  right  eye. 
Objection  overruled.     Exception  noted. 

A.     The  eye  is  not  as  strong  as  it  used  to  be. 

il.  And  how  as  to  suffering  or  experiencing 
any  pain  in  that  left  eye? 

l)efendants  object  for  the  same  reason. 

Objection  overruled.     Exception. 

A.  It  never  i)aius  particularly,  only  if  I 
read  a  little,  why  my  eyes  begin  to  water.  For 
a  year  I  never  did  anything.  Then  I  drove  de- 
livery wagon  here  in  town  and  worked  on  the 
ranches. 

Q.  And  speaking  about  the  time  that 
elapsed,  why  was  it  that  you  did  not  go  to  work 
that  year? 

A.  Because  my  eye  (left)  was  so  weak  I 
could  not  stand  any  bright  light. 

Defendants  move  to  strike  out  the  answer 
because  not  within  any  averment  of  the  coDi- 
plaint  as  to  loss  of  work. 

The  court  denied  the  motion  and  defendants 
excepted." 

On  admission  of  this  evidence  two  errors  are 

predicated. 

(a)  It  is  claimed  that  under  the  allegations  of 
the  complaint  no  evidence  whatever  should  be  per- 
mitted as  to  the  condition  of  the  left  eye. 

(b)  That  evidence  as  to  impaired  earning  ca- 
pacity could  not  be  considered  as  an  element  of 
damage. 

I.  EVIDENCE  AS  TO  CONDITION  OF  LEFT 
EYE. 
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The  rule  generally  recognized  is  stated  a^  fol- 
lows: 

"All  damages  that  necessarily  flow  from  the 
injury  complained  of  may  be  recovered  without 
special  averments,  but  such  as  are  merely  the 
natural  or  proximate,  but  not  the  necessary  re- 
sult must  be  specially  averred." 

Current  Law,  Vol.  V,  page  932. 

The  difficulty  in  the  present  case  arises  from  the 
application  of  this  principle  to  the  facts  before  us. 

We  are  concerned  with  the  injury  to  the  right  eye, 
and  to  determine  the  extent  of  that  injury,  in  so 
far  as  the  visual  powers  of  the  respondent  are  con- 
cerned, the  condition  and  state  of  the  uninjured  eye 
are  directly  involved. 

If  the  left  eye  is  affected  at  all  it  is  affected  as  an 
incident  of  the  injury  done  to  the  right  eye,  and  it 
is,  therefore,  proper  to  inquire  whether  or  not  the 
visual  powers  of  the  respondent  are  in  any  manner 
impaired  by  the  complete  destruction  of  one  eye. 

Reasonable  liberality  is  alleged  by  the  courts  in 
matters  of  this  kind  in  the  extent  to  which  proof  is 
admitted  showing  the  consequences  of  the  injury. 
The  rule  succinctly  stated  seems  to  be  as  follows : 

"The  sufficiency  of  the  allegations  of  a  com- 
plaint or  declaration  to  admit  proof  of  a  par- 
ticular injury  or  condition  necessarily  depends 
upon  the  language  employed  by  the  pleader, 
and  while  it  is  impossible  to  make  any  general 
statement  respecting  the  subject,  it  may  be  said 
that  the  courts  have  usually  been  very  liberal 
and  inclined  to  sanction  the  admission  of  proof 
justified  by  the  facts  where  it  will  have  no  mis- 
leading effect  or  work  any  injustice." 

Vol.  16  PI.  &  Prac,  p.  385. 
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Expressive  of  that  principle  the  following  cases 
have  been  selected  from  many. 

An  allegation  that  plaintiff  was  seriously  and 

permanently  injured  is  broad  enough  to  admit  proof 

of  any  bodily  injury  which  resulted  in  impairment 

of  hearing  and  sight. 

Graham  v.  Jos.  H.  Bauland  Co.,  89  N.  Y. 
Supp.  595. 

An  allegation  of  injuries  to  the  head  is  broad 
enough  to  admit  evidence  that  the  injury  received 
caused  pressure  of  and  injury  to  the  brain. 

Fleming  v.  Tuttle,  90  N.  Y.  Supp.  661. 

Proof  of  uterine  trouble  is  admissible  under  an 
averment  that  plaintiff  became  sick,  sore  and  dis- 
abled. 

Lofink  V.  Interborough  Rapid  Transit  Co., 
94  N.  Y.  Supp.  150. 

Heart  trouble  and  neuralgia  may  be  shown  under 
the  averment  of  serious  and  lasting  internal  injury. 
Rice  V.  Wallowa  Co.,  81  Pac.  358. 

A  general  averment  of  bodily  injury  is  suffi- 
cient to  admit  proof  of  particular  injuries,  objec- 
tion being  first  made  at  the  trial. 

Wilbur  V.  S.  W.  Mo.  Elec.  R.  Co.,  85  S.  W. 
651. 

An  allegation  of  bodily  injury  is  sustained  by 
proof  of  injuries  to  hands  and  wrists. 

City  of  Eureka  v.  Neville,  79  Pac.  162. 

Under  the  allegation  alleging  injury  to  the  arm, 
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the  effect  of  such  injury  on  the  use  of  the  hand  may 
be  shown,  and  under  an  averment  of  injury  to  the 
head  and  face,  inability  to  use  the  mouth,  and  affec- 
tation of  speech  and  inability  to  eat  may  be  shown. 

Comstock  V.  Georgetown  Township,  100  N. 
W.  788. 

Averment  of  injury  to  head  and  back,  causing 
great  pain  and  mental  anguish  and  permanent  in- 
jury to  back,  authorized  proof  of  fainting  and  dizzy 
spells. 

Hollingworth  v.  Ft.  Dodge,  101  N.  W.  455 
(la.) 

An  allegation  that  plaintiff  was  greatly  bruised 
about  the  head  and  face  and  body,  admits  proof  of 
injuries  to  the  head  and  face  and  to  sight  and  hear- 
ing. 

Terre  Haute  v.  Pritchard,  76  N.  E.  1070. 

Where  the  complaint  alleged  that  the  plaintiff 
was  made  sick  by  his  injury,  proof  of  the  specific 
diseases  which  directly  resulted  from  his  injury  was 
admissible  without  a  more  specific  allegation  there- 
of, and  proof  of  the  existence  of  pleurisy  was  held 
competent,  though  not  alleged. 

Lander  v.  Currier,  84  Pac.  217. 

A  declaration  alleging  that  by  reason  of  the  in- 
jnry  plaintiff  became  sick,  sore,  lame  and  disabled 
is  sufficient  to  warrant  the  admission  of  evidence 
to  show  that  the  plaintiff  suffered  from  rheuma- 
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tism  as  a  result  of  the  injury,  and  that  his  hearing 
was  impaired. 

Chicago  Gen.  Rj.  Co.  v.  King,  94  Ills.  App. 
277. 

In  pleading  the  character  of  the  injury,  it  is  not 

necessary  to  give  a  catalogue  of  every  subordinate 

result  following  therefrom  in  order  to  introduce 

proof  of  such  results. 

Cudahy  Packing  Co.  v.  Broadbent,  79  Pac. 
126. 

Results  of  injuries  may  be  proven,  though  only 

the  injuries  are  set  out  in  the  pleading. 

Snyder  v.   City  of  Albion,   71   N.  W.  475 
(Mich.) 

The  proposition  now  under  consideration  was 

fully  discussed  in  the  case  of 

Montgomery  v.  Lansing  City  Elec.  Ry.  Co., 
61N.  W.  543  (Mich.), 

when  the  following  language  of  Mr.  Justice  Camp- 
bell was  approvingly  quoted : 

"  *The  battery  consisted  in  striking  McKee 
with  a  chair,  whereby  certain  injuries  w^ere  in- 
flicted on  his  face  and  heatl,  and  in  consequence 
of  which  he  was  seriously,  and,  as  is  claimed, 
permaiienth',  affected.  Among  other  results, 
there  was  evidence  that  he  suffered  from  a 
urinary  difficulty  caused  or  aggravated  by  the 
blow.  It  was  claimed  this  injury  was  not  with- 
in  the  terms  of  the  declaration,  and  could  not 
be  shown  without  express  averment.  If  the 
evidence  showed  any  such  resulting  injury,  it 
shows  it  to  have  been  as  closely  connected  with 
the  blow  as  any  of  the  other  evil  consequences. 
It  was  a  sickness  produced  by  it  in  the  same 
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way  as  tlie  swelling  and  soreness  in  the  head 
and  eyes,  and  the  other  grievances  about 
which  no  question  was  made  on  the  trial.  The 
declaration  charges  sickness  and  pain  to  have 
been  among  the  sufferings  caused  by  means  of 
the  assault,  and  we  do  not  think  the  rules  of 
pleading  require  any  more  specific  description 
than  was  given.  We  need  not  inquire  how 
far  it  was  requisite  to  go  in  declaring  for  con- 
sequences not  necessarily  following  such  an  in- 
jury, because  these  consequences  are  very 
clearly  set  forth.  When  the  defendant  was  in- 
formed that  damages  were  sought  for  sickness 
and  disorder,  and  their  attendant  expenses,  as 
well  as  for  wounds  and  bruises,  he  was  bound 
to  expect  evidence  of  any  sickness  the  origin  or 
aggravation  of  which  could  be  traced  to  the  act 
complained  of,'  and  the  court  added:  *It  will 
be  seen  that  the  rule  thus  laid  down  does  not  re- 
quire plaintiff  to  aver  all  the  physical  injuries 
which  he  sustained,  or  which  may  have  re- 
sulted or  be  aggravated,  by  the  tort,  even 
though  they  do  not  necessarily  result  from  the 
original  injur}'.  If  such  injuries  can  be  traced 
to  the  act  complained  of,  and  are  such  as  would 
naturally  follow  from  the  injury,  they  need  not 
be  specifically  averred.' 
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In  an  action  for  injuries  to  a  servant,  evidence 
that  his  general  health  had  been  impaired  by  the 
injury,  was  properly  admitted,  though  no  such  im- 
pairment had  been  alleged  in  the  complaint. 

Yonngblood  t.  S.  C.  &  G.  R.  Co.,  38  S.  E.  232. 

WhCTe  it  was  alleged  that  the  plaintiff  had  re- 
ceiTed  a  serious  and  painful  wound  in  his  left  side, 
evidence  of  injury  to  the  left  kidney  was  admitted. 
M.  K.  &  T.  R.  Co.  V.  Edling,  45  So.  406. 

The  loss  of  a  general  prospect  of  marriage  in  the 
case  of  a  child,  by  reason  of  an  injury  which  dis- 


figured  her,  is  a  natural  consequence  of  the  injury 
and  may  be  taken  into  consideration  as  an  element 
of  general  damages  without  a  special  allegation  in 
regard  to  it. 

Smith  T.  Pittsburg  &  W.  It.  Co.,  90  Fed.  783. 

Injury  to  eye-sight  may  be  proved  under  a  com- 
plaint alleging  that  the  plaintiff  was  hurled  for> 
ward  with  such  force  as  to  bruise  her  knee,  wrench 
her  arm  and  otherwise  seriously  and  grievously  in- 
jure her. 

Brooklyn  Heights  R.  Co.  v.  Maclaury,  107 
Fed.  644. 

Injuries  to  the  back  and  spine  and  brain  an- 

thorize  damages  for  defective  eye-sight  where  it  is 

shown  that  the  defective  sight  was  the  proximate 

result  of  the  injuries  to  the  back  and  spine  pleaded, 

although  there  is  nothing  in  the  complaint  about  in* 

juries  to  the  eyes. 

West  Chicago  Street  Ry.  Co.  v.  Levey,  55 
N.  E.  554. 

An  allegation  in  the  complaint  that  plaintiff  sus- 
tained bodily  injuries  is  sufficient  to  admit  evi- 
dence of  injury  to  the  eye-sight. 

Quirk  V.  Seigel,  Cooper  &  Co.,  CO  N.  Y.  Supp. 

228. 

Where  the  plaintiff  alleged  that  he  sustained  ser- 
ious and  lasting  bodily  injuries  to  his  head,  limbs 
and  nervous  system,  it  was  not  error  to  admit  testi- 
mony of  impaired  hearing  and  eye-sight. 

Miillady  v.  Brooklyn  Heights  R.  Co.,  72  N.  Y. 
Supp.  911. 
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Where  plaintiff  alleged  that  he  was  injured  in- 
ternally, about  the  head,  and  suffered  severe  pains, 
he  may  show  that  his  eye  has  been  affected  since  the 
accident. 

Stunbridge  v.  So.  Ry.  Co.,  43  S.  E.  968. 

Under  a  declaration  in  an  action  for  personal  in- 
jury, which  describes  the  wounds  received  by  plain- 
tiff, evidence  is  admissible  with  respect  to  injuries 
not  described,  but  which  naturally  resulted  from 
such  wounds. 

Peltomaa  v.  Katahdin  Pulp  &  Paper  Co.,  1:19 

Fed.  282. 
Affirmed  156  Fed.  342. 

All  damages  that  are  the  proximate  and  proper 
consequence  of  the  act  complained  of  may  be  re- 
covered under  a  general  allegation  of  damage. 

M.  K.  &  T.  Ry.  Co.  v.  Lightfoot,  106  S.  W. 
395. 

Where  the  complaint  alleged  injuries  to  the  right 
leg  so  that  it  was  knocked  out  of  place,  became  in- 
jured and  a  great  strain  put  upon  the  whole  body, 
causing  a  lesion  of  the  kidneys  and  other  internal 
organs,  evidence  as  to  impairment  of  the  eye-sight 
was  held  to  be  competent. 

Bodie  V.  Charlestown  &  W.  C.  Ry.,  39  S.  E. 
715. 

In  the  case  of 

Mauley  v.  Delaware  &  H.  Canal  Co.,  37  At. 
279  (Vt.) 
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the court  said : 

"Testimony  that  as  a  result  of  plaintiffs  in- 
juries, she  showed  curvature  of  the  spine  and 
defective  eye-sight,  was  objected  to  for  that  tht 
declaration  contains  no  allegution  in  respect 
to  them,  but  if  they  resulted  from  the  injuries 
specified  in  the  declaration,  they  could  well  be 
shown,  and  if  necessary  to  avoid  a  reversal  of 
the  case,  we  should  assume  that  they  did  so  re- 
sult, as  the  contrary  does  not  appear." 

Physical  suffering  may  be  recovered  for  even 

though  not  specially  alleged. 

Louisville  &  N.  P.  Co.  v.  Dickey,  104  S.  W. 
329. 

The  complaint  alleged  that  the  plaintiff  sus- 
tained a  compound  fracture  of  the  skull,  and  that 
his  arm,  elbow,  ankles,  legs  and  back  became  and 
were  cut  and  bruised  and  contused,  and  that  on  ac- 
count thereof  his  physical  and  mental  abilities 
have  been  and  will  remain  impaired  and  lessened 
and  destroyed.  It  was  held  that  evidence  proving 
impairment  of  the  eye-sight  was  competent. 

Rudoman  v.  Interurban  Street  Ry.  Co.,  98 
N.  Y.  Supp.  506. 

The  Supreme  Court  of  Nebraska  in  a  recent  case, 

Citv  of  South  Omaha  v.  Sutliffe,  101  N.  W. 
998, 

stated  the  rule  as  follows : 

"In  actions  for  personal  injuries,  it  is  not 
necessary  to  specially  allege  every  injury  to 
each  part  of  the  body  to  lay  the  foundation  for 
such  proof  on  the  trial.  Such  evidence  may  be 
admitted  when  the  injury  alleged  is  sho\\Ti  to 
have  been  the  natural  and  proximate  cause  of 
the  injury  proven." 


If 
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In  the  case  of 

Youngblood  v.  S.  C.  R.  R.  Co.,  supra,  the 

Supreme  Court  of  South  Carolina  quoted  with  ap- 
proval the  following  excerpts  from  the  treatises  re- 
ferred to  as  follows : 

"  *In  5  Encyclopedia  of  Pleading  and  Prac- 
tice, 743,  747,  under  the  head  of  "Describing 
Injuries'',  it  is  said:  "It  is  not  necessary  in 
such  actions  that  the  petition  should  undertake 
to  give  a  si)ecific  catalogue  of  the  plaintiff's  in- 
juries. It  is  enough  that  the  declaration 
shows  the  injury  complained  of,  without  de- 
scribing it  in  all  its  seriousness,  and  a  recovery 
should  be  had  in  proportion  to  the  extent  of  the 
injury."  And  we  find  the  following  on  page 
747:  "Nor  do  the  mles  of  pleading  require 
that  every  effect  or  result  following  the  inflic- 
tion of  particular  injuries  shall  be  set  forth  in 
the  declaration  in  order  to  recover  therefor, 
since  such  a  course  would,  in  effect,  require 
the  pleading  of  the  entire  evidence."  In  3 
Sutherland  on  Damages,  2661,  2663,  the  rule  is 
thus  stated :  "The  general  rule  in  tort  is  that 
the  party  who  commits  a  trespass  or  other 
wrongful  act  is  liable  for  all  the  direct  injury 
resulting,  although  such  injury  could  not  have 
been  contemplated  as  the  probable  result  of  the 
act  done.  The  plaintiff  may  show  specific  di- 
rect results  of  the  injury  without  specially  al- 
leging them,  as  that  he  was  thereby  made  sub- 
ject to  fits.  If  they  were  a  part  of  the  result 
of  the  injury,  the  plaintiff  may  recover  for 
such  damages  without  specially  alleging  it, 
as  well  as  the  pain  and  disability  which 
followed." ' " 

These  cases  might  be  multiplied  indefinitely. 
They  are  simply  expressive  of  the  rule  heretofore 
stated,  that  damages  that  naturally  or  necessarily 
arise  from  a  certain  state  of  facts  need  not  be  spe- 
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cially  pleaded,  and  the  effect  of  the  injury  and  the 
pain  and  suffering  it  will  presumably  cause  may  be 
shown  without  being  expressly  set  forth. 

The  court  takes  judicial  notice  of  the  laws  of 
nature, 

Section  7888,  Revised  Codes, 

and  will  take  judicial  notice  of  the  fact  that  the  de- 
struction of  the  sight  of  one  eye  impairs  the  powers 
of  vision,  and  that  there  is  such  a  relationship  be- 
tween the  eyes,  that  the  destruction  of  the  sight  of 
one  necessarily  affects  to  some  extent  the  use  of  the 
other. 

The  allegation,  however,  appears  in  the  pleading 
in  this  case  that  on  account  of  the  injury,  the  re- 
spondent suffered  excruciating  pain.  This  aver- 
ment is  broad  enough  so  that  i)roof  such  as  is  here 
presented  as  to  the  other  eye  would  be  admissible. 

But  it  is  asserted  with  a  good  deal  of  confidence 
that  the  case  of  Ditman  v.  Railway  Company,  cited 
in  appellant's  brief,  is  a  case  in  point,  and  against 
our  contention.  We  do  not  read  the  case  in  that 
way.  It  was  said  in  that  case  that  there  was  no 
evidence  to  show  that  the  injury  to  the  left  eye  was 
the  immediate  and  necessary  result  of  the  injury  to 
the  right  eye. 

Here  we  have  the  statement  of  the  respondent 
that  before  the  destruction  of  the  sight  of  the  right 
eye  he  had  as  good  eyes  as  any  one,  but  that  after 
the  injury  there  was  a  weakness  of  the  left  eye  so 
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that  he  could  not  stand  any  bright  lights  and  that 
the  eye  would  ache  when  exposed  to  the  sunlight. 
We  have  by  this  evidence  clearly  established  the  in- 
jurious consequences  of  the  injury  inflicted. 

So  far  as  we  have  been  able  to  a^^*taln,  and  we 
have  made  a  very  thorough  examination  of  the 
cases,  there  is  only  one  case  directly  in  point  that 
we  have  encountered — the  case  of 

Maitland  v.  Gilbert  Paper  Co.,  72  N.  W.  1124 
(Wis.) 

There,  as  here,  the  injury  was  caused  by  the 
bursting  of  a  water  glass,  and  the  allegation  was 
that  it  suddenly  burst,  causing  the  glass,  steam  and 
hot  water  to  strike  plaintiff  in  his  left  eye  and  in- 
juring it  to  such  an  extent  as  to  destroy  it. 

It  will  be  noticed  that  in  that  case  there  was 
wanting  the  allegation  that  the  injury  caused  ex- 
cruciating pain.      The  court  said : 

"Evidence  was  allowed  under  objection  from 
defendant's  counsel  respecting  the  effect  on 
plaintiff's  right  eye  of  the  injury  to  the  left  eye. 
The  complaint  charged  that  the  direct  injury 
,-  from  the  breaking  of  glass  was  to  the  left  eye. 
We  see  no  reason  why  evidence  a»  to  all  the  in- 
juries to  the  plaintiff  which  flowed  naturally 
from  the  destruction  of  the  left  eye  were  not 
competent.  The  objection  to  the  evidence  was 
properly  overruled." 


II.     EVIDENCE  AS  TO  IMPAIRED  EARN- 
ING  CAPACITY. 
To  sustain  this  claim  of  error,  counsel  cites  cases 
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from  Missouri,  Texas  and  Connecticut,  and  might 
likewise  find  cases  equally  in  point  from  Kentucky. 
Beyond  the  states  referred  to,  decisions  sustaining 
this  doctrine  are  few  and  far  between.  The  rule  is 
stated  in 

Cyc.  Vol.  13,  p.  187, 

as  follows: 

"Where  the  injury  alleged  will  necessarily 
render  a  person  less  capable  to  perform  his 
usual  business  duties  in  the  future,  proof  of  the 
impairment  of  his  general  earning  capacity 
may  ordinarily  be  given  under  the  general  al- 
legation of  the  injury,  and  damages  resulting 
therefrom,  such  as  the  inability  to  attend  to  his 
ordinary  business,  without  a  special  averment 
that  plaintiff  will  be  unable  to  earn  as  much  in 
the  future  as  in  the  past,  or  without  specially 
averring  the  nature  of  his  occupation  or  em- 
ployment, although  a  few  courts  seem  to  re- 
quire greater  strictness  and  definiteness  in  the 
allegation," 

and  the  few  courts  to  which  the  author  refers  find 
honorable  mention  in  appellant's  brief. 

Sustaining  the  doctrine  of  the  text,  reference  is 
made  to  decisions  of  nearly  all  of  the  states,  and  in 
the  list  is  our  own  state.     This  court  in  the  case  of 
Hamilton  v.  Great  Falls,  17  Mont.  334, 

holds  conformably  to  the  doctrine  above  announced. 
See  also : 

El  Paso  S.  W.  E.  Co.  v.  Barrett,  101  S.  W. 

1025. 
City  of  Bloomington  v.  Chamberlain,  104  111. 

268. 
Chicago  City  Railway  Co.  v.  Hastings,  26 

N.  E.  594. 
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Joslin  V.  Grand  Rapids  Ice  Co.,  15  N.  W. 

887. 
Doherty  v.  Lord,  28  N.  Y.  Supp.  720. 
Texas  &  P.  By.  Co.  v.  Bowlen,  32  S.  W.  918. 


Instruction  No.  13. — ^We  respectfully  submit  that 
the  instruction  is  not  susceptible  of  the  construc- 
tion given  to  it  by  appellant.  Complaint  is  made 
that  the  instruction  peraiitted  the  jury,  if  they  de- 
termined that  by  reason  of  the  likelihood  of  the 
glass  to  break,  it  was  not  in  a  reasonably  safe  con- 
dition even  though  the  guard  was  properly  in  place, 
to  find  for  the  plaintiff,  and  was  a  peremptory  di- 
rection to  the  jury  to  find  for  plaintiff  if  they  found 
the  glass  broke.  Such  a  construction  of  the  instruc- 
tion is  unwarranted.  The  language  of  the  instruc- 
tion is  "if  the  plaintiff  sustained  injury  from  the 
glass  breaking,  through  the  absence  of  a  guard,  and 
the  defendant  comi)any,  in  the  exercise  of  reason- 
able care,  should  have  provided  a  guard,  then  the 
plaintiff  would  be  entitled  to  recover."  The  in- 
struction is  as  clear  as  language  can  be.  It  directs 
the  jury  that  recovery  is  possible  only  where  the  in- 
jury is  sustained  through  the  glass  breaking 
through  the  absence  of  the  guard.  How  it  can  be 
asserted  that  the  jury,  under  the  instruction  given, 
were  at  liberty  to  find  for  the  plaintiff  upon  find- 
ing that  the  glass  broke,  we  are  at  a  loss  to  compre- 
hend.   We  assert,  in  the  first  place,  that  the  in- 
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struction  under  consideration  did  not  so  direct, 
and,  subjecting  it  to  the  most  critical  analysis,  no 
inference  such  at?  is  reached  is  justified. 

Besides,  in  instructions  numbers  5,  6  and  7 
(court's  numbers),  transcript,  pages  12-13,  the 
jury  were  positively  instructed  that  the  breaking  of 
the  glass  could  not  he  made  the  basis  of  recovery, 
and  that  if  the  evidence  Avas  evenly  divided  as  to 
whether  there  \a  as  a  guard  or  not,  a  verdict  should 
be  found  for  tin*  defendants. 

Equally  unmerited  is  the  adverse  comment  upon 
instruction  nmul)er  14.  The  evidence  shows  that 
the  plaintiff  was  in  the  employ  of  the  company  only 
for  the  ix^riod  of  ten  days  before  the  night  of  the 
accident.  He  had  had  no  experience  with  ma- 
chinery of  any  VAnd.  Tlie  company  was  not  justi- 
fied in  assuming  that  he  knew  anything  about  ma- 
chinery when  he  v/as  employed,  and  the  nature  of 
the  employment  was  such  that  knowledge  of  ma- 
chinery wa.s  not  n^iuisite. 

jNIr.  Morse,  a  locomotive  engineer  of  many  years' 
experience,  and  in  behalf  of  the  defendants,  testi- 
fied that  a  stranger  might  not  notice  anything 
wrong  about  tlie  glass  without  a  shield,  but  con- 
solingly remarked  that  men  like  that  are  not  sup- 
posed to  be  about  machinery;  that  a  man  has  to 
learn,  and  not  knowing  the  business,  and  he  wanted 
to  get  information  and  asked  for  it,  the  witness 
would  furnish  same;  that  he  would  indulge  in  the 
assumption  that  he  had  t!ie  information  until  he 
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asked  for  it.  This  witness  likewise  testified  that 
the  shield  or  guard  was  an  effective  preventive  from 
breaking  glass,  and  that  within  the  range  of  his 
knowledge  he  never  knew  of  anybody  being  injured 
in  the  case  of  the  bursting  of  one  of  these  glasses 
where  the  shield  was  on. 

Mr.  Lynes,  likewise  an  engineer  of  experience, 
testified  that  where  the  shield  was  absent  it  was  the 
duty  of  the  engineer  to  advise  the  watchman  as  to 
the  extraordinary  risks  that  attended  the  use  of  the 
glass  without  a  shield. 

The  instruction  in  question,  having  in  mind  these 
facts  thus  testified  to,  and  also  having  in  mind  the 
experience  of  the  respondent,  was  proper. 

As  to  instruction  number  15,  given  at  the  in- 
stance of  the  respondent,  it  is  suggested  that  it  had 
a  tendency  to  confuse  the  jury  as  to  the  party  upon 
whom  the  burden  of  proof  rested.  It  is  said  that 
the  instruction  would  give  the  impression  that  there 
was  a  shifting  of  the  burden  of  proof,  because  the 
defenses  of  contributory  n^ligence  and  assumption 
of  risk  were  interposed. 

The  instruction  in  question  directed  the  jury  that 
before  the  respondent  could  recover,  he  was  re- 
quired to  show,  by  a  preponderance  of  the  evidence, 
that  the  appellants  were  n^lectful,  but  that  the 
appellant's  claiming  that  the  injury  was  due  to  his 
own  fault,  and  that  it  was  the  result  of  the  risk 
that  he  assumed,  as  to  these  defenses,  the  defend- 
ants were  required  to  establish  them  by  a  pre- 
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ponderance  of  tlit^  evid(^noo,  aud  the  burden  was 
upon  them  to  do  this.  With  directions  so  explicit, 
we  are  at  a  loss  to  understand  how  the  conclusloi] 
is  reached  that  the  instruction,  in  its  phraseology, 
suggested  a  shifting  of  the  burden  of  proof. 

Objection  to  instruction  number  10  is  based  on 
the  alleged  error  of  wrongfully  admitting  evidence 
as  to  the  extent  of  the  injuries  aud  the  impairment 
of  earning  capacity.  If  this  evidence  was  right- 
fully admitted,  then  confessedly  the  instruction  was 
one  proper  to  be  given.  The  allegetl  error  in  the 
giving  of  this  instruction  stands  or  falls  on  how  the 
questions  are  deteruiiued,  as  to  whether  or  not  these 
items  of  evidence  were  proi^erly  in  the  case.  These 
propositions  are  heretofore  fully  discussed. 

These  are  llio  objections  that  are  urged  against 
the  instructions  given  at  the  instance  of  the  re- 
spondent, and  it  is  said  that  the  giving  of  them 
operated  to  the  prejudice  of  the  defendants,  a«  the 
verdict  showed.  Whether  this  is  a  covert  intima- 
tion that  the  verdict  is  excessive,  or  whether  the 
verdict  in  favor  of  the  plaintiff  should  be  rendered 
at  all,  we  are  unable  to  divine.  If  the  former,  it  is 
unauthorized,  as  the  courts  generally  have  fixed  the 
value  of  an  eve,  where  its  loss  results  from  neglect- 
ful conduct,  at  an  amount  in  excess  of  the  sum 
awarded  here,  and  that,  too,  regardless  of  any  loss 
independent  of  the  eye  itself. 

Voorhees  on  Measure  of  Damages  for  Per- 
j^  sonal  Injury,  Sec.  70. 


As  to  the  instructions  requested  by  defendants 
and  refused,  numbers  6,  7  and  8,  we  take  issue  as 
to  the  instructions  being  proper  or  as  correctly 
stating  the  law.  Besides  being  incorrect,  they  ig- 
nore an  element  of  liability  depended  on,  to-wit, 
neglect  on  the  part  of  the  defendants  to  advise  tlio 
plaintiff  as  to  the  dangers  attendant  upon  the  use 
of  the  glass  without  a  guard.  The  instructions  in 
question  take  one  single  element  of  the  case,  to  tho 
exclusion  of  the  other  elements,  and  ask  that  upon 
a  determination  of  that  element  in  favor  of  the  de- 
fendants, a  verdict  should  be  rendered  in  their 
favor. 

It  is  as  to  instructions  such  as  these  that  the 
snpreme  court  of  Utah  directed  its  remarks  in  the 
case  of 

Hemdon  v.  Salt  Lake  City,  95  Pac.  652, 

when  it  said : 

"Upon  the  other  assignments  respecting  the 
refusal  of  the  court  to  give  the  other  requests 
offered  by  the  city  we  are  of  the  opinion  that 
those  were  sufficiently  covered  by  the  court's 
general  instructions.  We  remark,  however, 
for  the  benefit  of  counsel,  that  about  all  the  re- 
quests offered  uniformly  ended  with  the  re- 
quest to  find  for  the  city.  It  does  not  neces- 
sarily follow  that  because  an  instruction  states 
the  law  fully  and  correctly  upon  one  issue  the 
jury  should  therefore  find  generally  for  the 
plaintiff  or  the  defendant  as  the  case  may  be. 
The  jury  should  be  told  what  their  findings 
should  be  upon  that  issue  only  unless  the  par- 
ticular issue  is  decisive  of  the  whole  case. 
Trial  courts  very  often  must  refuse,  and  this 
court  is  compelled  to  sustain  the  refusal,  to 
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give  correct  statements  of  the  law  simply  be- 
cause they  eud  by  directing  the  jury  to  de- 
termine the  whole  case  upon  one  request. 
Nearly  all  of  appellant's  requests,  10  or  12  in 
number,  end  in  this  way,  and  the  court  did  not 
eiT  in  refusing  them  for  that  reason  if  for  no 
other." 

See  likewise 

Condee  v.  Rio  Grande  Ky.  Co.,  97  Pac.  123. 

As  to  instruction  number  13,  refused,  it  is  ob- 
jectionable on  «mn3^  grounds.  It  is  clearly  a  Ju- 
dicial deter  mi  nation  of  the  value  of  the  evidence, 
and  a  usurpation,  under  our  practice,  of  the  func- 
tions of  the  jury.  It  in  effect  told  the  jury  that 
because  a  statement  was  signed  setting  forth  a 
given  state  of  facts  that  the  statement  should  be 
accepted  as  determinative  of  those  facts  as  against 
a  subsequent  statement  at  variance  therewith. 

It  was  for  the  jury  to  say  which  statement  shoald 
be  received,  in  the  liglit  of  the  explanation  offered, 
and  this  instruction  relievtHl  the  jury  of  that  re- 
sponsibility. Tliis  court  has  so  often  declared  that 
instructions  commenting  on  the  weight  of  the  evi- 
dence or  the  credibility  of  the  witnesses  are  im- 
proper that  reference  to  the  cases  is  deemed  un* 
necessarv. 

Instruction  number  12,  given  to  the  jury,  cover- 
ing the  same  ground,  correctly  advised  them  as  to 
this  matter,  and  furnished  to  the  jury  all  the  ad- 
vice, under  our  practice,  that  could  be  properly 
given. 
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Finally  it  is  urged  that  on  the  evidence  a  verdict 
should  be  directed  for  the  defendants;  that  as  the 
plaintiff  was  twenty-seven  years  of  age,  there  was 
no  need  for  advice  or  warning  of  any  character,  and 
that  he  saw  the  glass  without  a  guard  and  assumed 
the  risk  incident  to  its  use  in  this  way.  Again  we 
feel  constrained  to  take  issue  on  this  proposition. 
It  is  said  that  a  man  of  ordinary  intelligence  knows 
that  glass  is  fragile  and  that  it  will  break,  and  that 
under  these  circumstances  the  plaintiff  must  have 
known  that  the  water  glass  in  question  was  liable 
to  break,  and  that  he  cannot  complain  because  it 
did,  and  that  any  instruction  in  reference  to  it 
would  be  unavailing. 

In  the  first  place  we  do  not  believe  that  in  the 

case  of  a  glass  of  this  kind,  used  for  the  purpose 

intended,  the  plaintiff  was  Justified  in  assuming,  in 

the  light  of  his  exi)erience,  that  it  was  likely  to 

break.     Indeed,  if  this  were  true,  there  would  be  no 

basis  for  recovery  in  a  case  of  this  kind,  and  yet 

we  find  that  such  cases  exist,  and  a  recovery  for 

injuries  sustained  on  account  of  the  breaking  of  the 

glass  is  authorized.     This  is  true  in  reference  to  the 

Wisconsin  case  supra.     It  is  true  in  the  case  of 

Klunk  V.  Hocking  Valley  R.  Co.,  20  Am.  Neg. 
Rep.  177. 

It  is  true  in  the  case  of 

Nicholas  v.  Albert  Lea  Light  &  Power  Co., 
119  N.  W.  503. 

These  are  cases  where  the  engineer  or  fireman 
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suffered  injury  on  account  of  the  breaking  of  the 
glass,  and  they  were  not  summarily  disposed  of  by 
the  courts  on  the  assumption  that  glass  breaks,  and 
this  fact  must  have  been  known  to  the  engines  and 
fireman. 

We  will  be  pardoned  for  quoting  at  some  length 
from  the  case  of 

C.  B.  &  Q.  Ry.  Co.  v.  Griffin,  157  Fed.  914: 
"The  gt^neral  rule  is  that  where  one  enters 
the  employ  of  another  he  ^assumes  the  usual 
risks  of  the  senice,  and  those  which  are  ap- 
parent to  ordinary  observation,  and,  wh^i  he 
accepts  or  continues  in  the  service  with  knowl- 
edge of  the  character  of  structures  frmn  which 
injury  may  Ik*  apprehended,  he  also  assumes 
the  hazards  incident  to  the  situation.'  Texas 
Pacific  Railway  v.  Archibald,  170  U.  S.  -665- 
073,  18  t^up.  Ct.  777,  780,  42  L.  Ed.  1188.  It 
is  equally  well  settled  that  the  master  is  bound 
to  use  ordinary  care  in  the  matter  of  furnishing 
and  maiutaiiiing  reasonably  safe  machinery. 
We  consider  that  view  to  be  correct,  also,  which 
holds  that  this  duty  of  the  master  is  so  far  per- 
sonal and  inalienable  that  resx)onsibility  for 
damages  caused  by  the  negligent  discharge  of 
it  exists.  And  just  here  it  is  that  the  plaintiff 
insists  that  this  rule  gives  him  a  cause  of  ac- 
tion, since  his  employer  failed  to  use  care  in 
providing  him  with  a  suitable  and  safe  engine, 
in  tills :  that  the  water  glass  in  the  engine  fur- 
nished him  was  without  a  proper  appliance, 
namely,  a  screen  over  the  water  glass  in  the 
cab  of  the  engine,  and  that  it  was  this  omission 
that  caused  tlie  injur^'^  for  which  a  recovery  is 
sought. 

"It  was  admitted  in  the  pleadings  and  shown 
by  the  evidence  at  the  trial  that  there  was  no 
screen  over  the  water  glass  on  the  engine  upon 
which  tiie  plaintiff  was  working  and  that  this 
was  true  of  all  otlier  engines  used  by  the  de- 
fendant  company.       It  may  be  conceded  too. 
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we  think,  that  it  is  sufficiently  averred  in  the 
jxnition  and  ostablisliod  by  the  evidence  that 
this  was  the  proximate  cause  of  the  iujun'  here 
comphiiued  of;  but,  if  it  be  conceded  that  the 
want  of  a  screen  covering  the  water  glass  was 
the  direct  cause  of  the  injury,  the  inimeiliate 
question  is:  Do  the  pleadings  and  evidence, 
notwithstanding,  set  out  and  establish  a  cause 
of  action  ?  It  will  l>e  observed  that,  in  the 
view  we  are  now  considering  the  case,  the  com- 
plaint is  that  there  was  no  screen  covering  tlie 
water  glass  located  in  the  cab.  The  plaiutiff 
in  the  court  below  was  an  engineer  and  fireiiui'i 
of  large  exiierience,  and  the  defect  of  the  en- 
gine in  this  resj>ec-t  was  known  to  hiin.  or  was 
so  plainly  observable  that  he  must  l>e  presunud 
to  have  had  knowledge  of  it.  The  evidence 
shows  that  it  was  his  duty,  as  well  as  the  duty 
of  the  engineer,  to  watch  the  condition  of  the 
water  in  the  boiler.  This  duty  was  peculiarly 
within  his  department,  and,  if  he  voluntarily 
continued  to  use  the  engine  without  the  water 
glass  being  screened,  we  think  he  must  be  lieM 
to  have  assumed  the  risk  of  so  doing,  and  can- 
not visit  it  uix)n  the  employer.  To  this  general 
rule  as  above  stated  there  are,  of  course,  ex- 
ceptions, as,  for  instance,  where  the  seiwant 
injured  has  complained  of  the  dangerous  state 
of  the  machinery  and  the  master  has  promised 
to  remedy  the  defect,  or  in  ca.ses.  ixn'haps. 
where  the  seiwant  injured  did  not  know  or  have 
reason  to  apprehend  the  danger,  to  which  the 
defect  of  the  machinery  exposed  him.  Rni 
neither  the  allegations  of  the  i^etition  nor  the 
proof  bring  this  case  within  the  principle  of  the 
exceptions;  on  the  other  hand,  as  we  view  it. 
the  case  falls  within  the  general  doctrine  that 
a  servant  cannot  continue  to  use  a  machine  he 
knows  to  be  dangerous  at  the  risk  of  his  em- 
ployer." 

Having  in  mind  these  qualifications,  and  they 
are  fundamental  where  the  defense  of  assumption 
of  risk  is  interposed,  we  have  before  ns  a  voung 


man  who  ten  days  Ix^foiv  t\\o  accident  was  em- 
ployed as  a  wateliniau.  The  duties  which  he  was 
requiivd  to  perform  called  for  no  knowledge  of  ma- 
chinery. There  was  no  implied  assurance  in  ac- 
cepting this  employment  that  he  ix^ssessed  such 
knowledge.  lie  was  simply  requiretl  to  keep  the 
fire  alive  and  if  the  water  in  the  engine  got  low  to 
pmnp  some  in.  His  only  association  with  the  water 
glass  was  to  look  at  it  and  from  this  inspection  to 
determine  whether  the  water  in  the  boiler  was 
getting  low.  The  duty  primarily  restetl  with  the 
company  to  exercise  reasonable  care  to  see  that  ilie 
glass  was  safe,  and  in  order  to  make  it  reasonably 
safe,  a  shield  was  necessary.  Without  a  shield  it 
was  dangerous  and  was  a  risk  which  plaintiff  did 
not  assume.  Without  a  shield  the  engineer  or  fire- 
man accustomed  lo  those  glasses  might  readily  ajv 
preciate  the  danger  attendant  upon  its  use,  but  to 
the  plaintiff,  inexperienced  as  he  was,  it  was  just 
as  harmless  without  the  shield  as  with  it.  Not- 
withstanding the  extraoi*dinary  danger,  the  engine 
was  turned  over  to  him  without  his  being  advised 
in  any  way  of  the  risk  to  which  he  was  subjected. 

We  contend,  on  these  facts,  a  case  is  develojxHl 
that  could  not  be  dispos  h1  of  as  a  proposition  of 
law  by  a  motion  to  direct  a  verdict  for  the  defend- 
ants, a  case  which  makes  applicable  the  principle 
that  before  a  servant  is  disabled  from  recovering,  the 
risk  must  be  one  that  is  incident  to  his  employment, 
or  is  a  risk  that  is  apparent  to  him  as  a  rea.sonable 
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man,  the  danger  of  which  he  could  reasonably  ap- 
preciate. 

The  rule  that  we  invoke  is  stated  clearly  and 
fully  in  the  case  of 

Rummel  v.  Dilworth,  131  Pa,  509,  19  Atl. 
345, 

as  follows: 

"The  general  rule  that  a  workman  assumes 
the  risks  incident  to  his  employment  when  he 
enters  upon  it  is  well  settled,  but  its  applica- 
tion is  subject  to  certain  qualifications.  He 
certainly  has  the  right  to  expect  his  employer 
to  provide  machinery,  tools,  and  appliances 
that  are  reasonably  safe  for  his  use,  and  he  as- 
sumes no  risks  growing  out  of  their  defective 
character,  unless  he  has  been  fully  advised  that 
thev  are  defective  and  dangerous.  He  has  the 
right  to  suppose  that  his  employer  has  provided 
such  guards  and  means  of  protection  from  in- 
jury, in  the  use  of  the  machinery,  tools,  and  ap- 
pliances, as  are  usual  and  reasonably  neces- 
sary for  his  safety;  and  he  cannot  be  held  to 
assume  the  risks  attendant  on  their  absence, 
unless  such  absence  is  apparent,  or  his  atten- 
tion has  been  called  to  it.  .  .  .  If  tht; 
plaintiff  did  not  appreciate  the  danger  of  the 
work  he  was  doing,  arising  from  the  defective 
appliances,  and  if  the  defendants  were  not 
justified  in  supposing  he  understood  it,  it  can- 
not be  held  that,  in  the  contractual  relation  of 
master  and  servant,  he  assumed  the  risk  which 
resulted  in  his  injury." 

See  likewise 

Bumside  v.  Peterson,  17  L.  R.  A.  (N.  S.)  70. 

On  the  facts  and  on  the  law  we  submit  that  the 
verdict  was  warranted  and  should  stand. 
Respectfully  submitted, 

WALSH  &  NOLAN, 
Attorneys  for  Respondent. 
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IN  THE 


Supreme  ^oijrt 

OF  THE 

State  of  Montana 


JOHN  H.  O'MEAEA, 

Respondent, 
vs. 
PETER  T.  McDERMOTT, 

Appellant. 


BRIEF  OF  APPELLANT. 


L  STATEMENT  OF  CASE. 
The  respondent  sued  the  appellant,  and  in  his 
complaint  alleged  that  on  the  27th  of  March,  1907, 
the  appellant,  for  value,  executed  and  delivered  to 
respondent  a  promissorj'  note  and  agreement  of  the 
following  tenor: 

"Butte,  Mont.,  3Iarch  27,  1907. 

"For  value  received,  I,  the  undersigned, 
promise  to  pay  John  O'^teara  or  his  heirs  the 
sum  of  twelve  thousand  (5^12,000)  dollars, 
under  the  following  terms  and  conditions, 
to-wit : 

"Payments  shall  be  made  subject  to  the  con- 
ditions and  agreements  of  the  existing  lease 
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and  bond  held  by  Messrs.  Galiger  and  Clyino, 
from  the  undersigned,  acting  as  agent  for  Rt. 
Rev.  John  P.  Carroll,  in  the  sale  of  the  Burke 
and  Balaklava  Mining  Claims,  Silver  Bow 
County,  Montana. 

"Six  thousand  (|6,000)  dollars  shall  be  paid 
upon  completion  of  sc^cond  payment  on  said 
lease  and  bond,  less  whatever  portion  of  said 
six  thousand  (16,000)  dollars  shall  have  been 
paid  before  that  time. 

"The  balance,   six  thousand    (|;6,000)    dol 
lars,  to  be  paid  not  later  than  ten  (10)  days 
after  the  completion  of  the  terms  of  said  lease 
and  bond  and  the  fulfillment  thereof. 

"Failure  to  meet  payments  as  specified  in 
said  lease  and  bond  agi*eemeut  nullifies  this 
note. 

"PETER  T.  McDERMOTT.' 

That  the  terms  and  conditions  of  the  agreement 
were  complied  with,  and  that  the  note  was  not 
paid  and  a  judgment  for  tlie  amount  was  de- 
manded. 

In  the  second  count  of  the  complaint  it  was  al- 
Iged  that  between  the  first  day  of  October,  1907, 
and  the  first  day  of  April,  1906,  services  were  per- 
formed in  and  about  procuring  purchasers  for  the 
Burke  and  Balaklava  lode  claims,  for  which  the  de- 
fendant agreed  to  pay  a  reasonable  price,  and  that 
the  reasonable  value  of  the  services  performed  was 
112,700,  of  which  $700  had  been  paid,  and  judg- 
ment was  demanded  for  the  unpaid  balance ;  and  in 
a  third  count  it  was  alleged  that  the  services  men- 
tioned in  the  second  count  were  rendered  at  the 
special  insance  and  request  of  the  appellant  at  the 
agreed  price  of  $12,700,  of  which  $700  had  been 


s  - 


pq 


paid,  and  the  prayer  of  the  complaint  demanded, 
on  the  three  counts,  judgment  for  $12,700,  with 
interest  at  the  rate  of  eight  pef  cent. 

Complaint,  transcript,  pages  5-8. 

The  answer  alleged  that  when  tlie  note  sued  on 
was  executed  and  delivered,  the  respondent  and 
one  John  Kerrigan  were  threatening  to  bring  suit 
for  senices  alles:('d  to  have  been  rendered  the  ap- 
pellant as  attorney  in  fact  for  the  Roman  Catholic 
Dishop  of  Helena,  in  conn?clion  with  the  sale  of 
the  two  mining  clairns  reft^rrel  to.  That  prior  to 
the  execution  of  the  note,  he  disclaimed  and  deniel 
such  indebtcdnc^ss,  but  that  anxious  to  avoid  suit, 
he  executed  and  delivered  the  note  in  quesi^lon  upon 
the  condition  that  th?  respondent  and  KeiTigan 
would  execute  and  deliver  to  him  a  release  a»id  ac- 
(|uittance  of  all  claims  and  demands  against  him, 
wliich  they  ac^'eed  to  do,  and  that  the  delivery  of 
the  note  was  made  with  that  understanding  for 
tliat  consideration,  and  that  such  release  and  ac- 
quittance was  never  surrendered  to  him,  and  that 
tlie  note  in  question  was  without  consideration. 

In  the  answer  it  is  lilcewise  stated  that  on  or 
about  the  27th  of  Jkfarch,  1907,  the  note  in  question 
was  delivered  to  the  respondent,  but  that  he  re- 
fused and  declined  to  accept  it.  It  is  likewise  set 
forth  in  the  answer  that  the  lease  and  bond  men- 
tioned, and  held  by  Galiger  and  Clymo  was  not 
performed,  and  that  the  payments  were  not  made 
as  provided  for;  that  the  agreeisieut  was  after- 
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wards  changed,  and  that  Galiger  and  Clymo,  or 
either  of  them,  never  paid  any  part  of  the  purchase 
price,  as  provided  for  in  the  lease  and  bond,  and 
that  the  note  in  question  is  of  no  force  and  effect 
on  that  account. 

There  is  also  pleaded  a  former  adjudicatioo. 
This  plea  rests  upon  the  action  tried  by  I'espondent 
and  Kerrigan  againsft  the  appellant,  upon  the 
theory  that  thej*  were  entitled  to  share  in  the 
profits  resulting  in  the  sale  of  the  claims  on  ac- 
count of  a  partnership  relation  existing.  There 
is  a  denial  of  the  cause  of  action  pleased  in  the 
second  and  third  counts,  and  the  plea  of  former  ad- 
judication is  likewise  set  forth  as  to  them. 
Answer,  transcript,  pages  10-16. 

In  the  replication  it  is  alleged  that  if  the  agree- 
ment with  Galiger  and  Clymo  was  not  met,  as  sot 
forth  in  the  complaint,  that  it  was  due  to  the 
appellant's  causing  the  agreement  not  to  be  met, 
and  consenting  to  its  not  being  met,  for  the  pur- 
pose of  defeating  the  contract  with  respondent,  and 
that  in  consequence  of  this,  the  appellant  is  estop- 
ped from  asserting  that  the  payments  were  not 
made  as  specified  in  the  lease  and  bond. 
Reply,  transcript,  pages  17-19. 

On  the  13th  of  May,  1908,  a  motion  for  judgment 
on  the  pleadings  was  presented  by  the  appellant, 
which  was  overruled  and  an  exception  duly  pre- 
served. 

Transcript,  pages  34-37.  . 
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A  motion  was  then  made  for  a  continnance  by 
the  appellant  on  account  of  the  absence  of  W.  O. 
Clymo,  a  witness.    The  motion  was  denied  and  to 
the  court's  ruling  an  exception  was  taken. 
Transcript,  pages  37-39. 

The  case  was  tried  to  a  jury. 

Transcript,  page  36. 

Upon  the  respondent's  being  swH)m,  and  before 
the  introduction  of  any  evidence,  the  appellant  ob- 
jected to  the  introduction  of  any  testimony  for  the 
reason  that  under  the  pleadings  it  was  admitted 
that  the  cause  of  action  had  theretofore  been  tried 
and  determined^  and  that  a  judgment  was  ent^wd 
in  the  cause  thus  tried.  This  objection  was  over- 
ruled and  an  exception  taken  to  the  court's  ruling: 
Tamscript,  page  40. 

The  note  sued  on  was  offered  in  evidence  and  ob- 
jected to,  but  it  was  admitted  over  objection. 
Transcript,  page  41. 

An  option  on  the  mining  claims  was  given  to 
John  P.  Carroll,  Bishop  of  Helena,  Montana,  to  the 
appellant  on  October  1,  1906.  This  option  was 
objected  to  and  the  objection  overruled  and  an  ex- 
ception saved, 

Transcript,  pages  46-47, 

as  was  likewise  all  of  the  evidence  in  reference  to 
the  option. 

Transcript,  page  45. 
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The  respondent  testified  about  the  services  that 
were  performed  by  him  towards  promoting  the  sale 
of  the  mining  claims  in  question, 

Transcript,  pages  50-51, 
and  was  permitted  to  testify  what  the  purchase 
price  of  the  mining  claims  was. 

An  objection  was  made  to  the  introduction  of 
this  testimony  on  the  ground  that  the  deal  was  in 
writing,  and  that  the  writing  was  the  best  evidence. 
This  objection  was  overruled  and  an  exception 
saved. 

Transcript,  page  54. 

An  instrument,  marked  Exhibit  "D",  was  of- 
fered in  evidence,  which  reads  as  follows: 

"Bishop's  House,  Helena,  Montana, 
"Feb.  1,  1907. 
"Mr.  T.  P.  :McDermott,  Butte,  Montana. 

"Dear  Sir: — I  hereby  authorize  you  to  act 
as  my  agent  in  the  transfer  and  sale  of  the 
Burke  and  Balaklava  mining  claims,  situated 
in  the  Butte  District,  Silver  Bow  County,  for 
a  period  of  sixty  (60)  days  from  data 

"Koman  Catholic  Bishop  of  Helena, 
Montana,  By  John  P.  Carroll,  Bishop." 

This  instrument  was  objected  to,  and  the  objec- 
tion overruled. 

Transcript,  page  55. 

The  respondent  stated  that  he  made  efforts  to 

sell  the  property,  and  was  then  asked  the  following 

question : 

"Do  you  know  what  was  paid  for  some  ser- 
vices of  a  similar  nature  to  those  which  you 


performed  for  Mr.  McDeiinott  and  in  a  same 
transcaction  and  during  last  year  ? 

"Mr.  McHattou :  Objected  to  on  the  gi*ound 
that  the  same  is  irrelevant  and  immaterial  in 
this  case ;  that  it  would  not  in  any  way  tend  to 
establish  the  allegations  of  plaintiffs  com- 
plaint, or  to  establish  any  right  upon  his  part 
to  recover  any  amount  in  the  case ;  and  that  it 
is  inadmissible  under  the  pleadings.  It  is  fur- 
ther objected  to  on  the  ground  that  the  wit- 
ness is  not  qualified,  nor  would  the  statements 
qualify  the  witness  to  testify  to  anything 
about  the  matter. 

"The  Court:  If  it  is  for  the  purjwse  of 
qualifying  him,  I  will  overrule  the  objection. 

"Mr.  Maury :  It  is  for  the  purpose  of  quali- 
fying him. 

"The  Court:     The  objection   is  overruled. 

Just  answer  yes  or  no. 

"To  which  ruling  of  the  court,  defendant 
there  and  then  duly  asked  for  and  was  allowed 
an  exception. 

"A.     Yes,  sir. 

"Q.  Wlmt  was  the  value  of  your  services, 
rendered  to  ilr.  McDermott  in  the  sale  of  the 
Burke  and  Balaklava  lode  claims. 

"Mr.  ^IcHatton:  Objected  to  on  the 
ground  that  the  witness  is  not  competent  to 
testify,  and  that  his  answer  to  the  question 
would  b:»  incompetcKt,  irrelevant  and  imma- 
terial. I  further  object,  with  reference  to  a 
sale  of  the  Burke  and  Balakava  lode  claims, 
rendering  the  question  and  the  answer  sought 
to  be  rlicited  by  it  iiicompetent  and  irrelevant. 
The  only  question  lieing  whether  he  rendered 
services,  what  the  services  were,  and  what  they 
were  worth,  aside  from  any  sale  of  the  claim. 

"The  Court:  The  objection  is  overruled. 
To  which  ruling  of  the  court  defendant  then 
and  there  duly  asked  for  and  was  allowed  an 
exception. 

"^fv  servici  s,  I  considered  worth  more  than 
??5  060." 

Transcript,  pages  56-57. 
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The  witness  then  stated  that  McDermott  was  to 
give  him  f 21,000,  |10,000  when  he  came  back  from 
Helena  and  the  balance  in  stock — $25,000  in  stock, 

Transcript,  page  57, 
and  that  he  received  $700. 

The  witness  was  asked  upon  cross-examination 
as  to  whether  the  services  that  he  was  then  suing 
for  were  not  the  same  services  for  which  suit  had 
theretofore  been  brought,  and  an  objection  was 
interposed  to  the  question  and  the  objection  was 
sustained. 

Transcript,  page  59. 

The  respondent  stated  that  the  only  services  for 
which  he  was  suing  were  the  services  in  connection 
with  the  lease  and  bond  to  Galiger  and  Clymo. 
Witness  upon  being  confronted  with  the  testimony 
at  the  former  trial  said  that  there  was  no  compen- 
sation or  agreement  mentioned  between  himself 
and  the  appellant  that  when  they  entered  into  the 
agreement,  they  did  so  as  partners. 

Upon    cross-examination    he   was   asked   to  as 
whether  Galiger  and  Clymo's  agreement  was  car- 
ried out,  and  an  objection  was  interposed  and  sus- 
tained and  an  exception  preserved. 
Transcript,  page  86. 

He  stated  that  when  he  took  the  note,  he  took  it 
as  a  part  payment  of  what  was  coming  to  him  as 
partner. 

Transcript,  page  87, 


and  was  allowed  to  testify  over  objection  as  to 
other  deals  that  were  in  contemplation  respecting 
the  property  and  the  compensation  he  was  to  re- 
ceive if  those  deals  went  through. 

Transcript,  pages  97-98. 

There  was  likewise  offered  in  evidence  an  escrow 
agreement,  providing  for  the  delivery  of  a  deed 
upon  the  payment  being  made  as  specified, 

Transcript,  pages  101-102, 
and  a  modification  of  same. 

Transcript,  pages  103-  104, 
and  the  fact  was  developed  that  the  payments  were 
not  made  as  provided  for  in  the  modified  agree- 
ment. 

Transcript,  page  105. 

The  lease  and  bond  given  to  Galiger  and  Clymo 
appears  in  the  transcript  at  page  116. 

Mr.  Kerrigan,  a  witness  for  respondent,  was 
asked  as  to  the  statements  made  by  the  appellant 
as  to  how  much  of  the  purchase  price  was  coming 
to  the  owner  of  the  property,  for  the  purpose  of 
showing  the  value  of  respondent's  services.  This 
was  objected  to,  and  the  objection  overruled  and 
an  exception  saved. 

Transcript,  pages  148-149. 

Upon  the  submission  of  plaintiffs  evidence,  a 
motion  for  a  non-suit  was  interposed  by  appellant, 

Transcript,  pages  155-156, 
and  the  motion  was  sustained  as  to  the  third  cause 
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of  action,  or  the  cause  of  action  stated  in  the  third 
count,  and  overruled  as  to  the  other  two. 

To  the  action  of  the  court  in  overruling  the  mo- 
tion, an  exception  was  saved. 

Transcript,  page  156. 

When  appellant  was  testifying,  he  was  asked  as 
to  the  claims  of  the  respondent  and  Kerrigan  in 
the  trial  of  the  action  where  they  were  seeking  to 
recover  on  account  of  the  services  rendered  by 
them  in  connection  with  the  sale  of  these  claims, 
and  this  testimony  was  excluded. 
Transcript,  page  164. 

He  was  likewise  asked  if  the  note  in  question  was 
not  in  that  suit  offered  in  evidence  as  a  part  of 
the  consideration  of  the  partnership  referred  to, 
and  this  evidence  was  likewise  excluded. 
Transcript,  pages  165-167. 

The  question  was  put  to  appellant  as  to  whether 
he  had  anything  to  do  with  the  change  of  the  agree- 
ment for  the  purpose  of  defeating  same.  Objec- 
tion was  interposed  and  the  objection  was  sus- 
tained. 

Transcript,  page  168. 

He  was  likewise  asked  as  to  whether,  upon  the 
trial  of  the  case,  where  the  pamership  proposition 
was  involved,  respondent  did  not  claim  that  no  re- 
sponsibility existed  on  account  of  the  execution  of 
the  note.  Objection  was  interposed  and  the  objec- 
tion was  sustained. 

Transcript,  page  185. 
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Upon  cross-exaiiiination,  appellant  was  asked  to 
show  how  much  money  he  had  received  on  account 
of  the  sale  of  the  mines,  and  over  objection  he  was 
required  to  state  what  he  had  received, 

Transcript,  pages  197-198, 
and  then  was  asked  and  required  to  answer,  over 
objection  why  his  services  were  more  valuable  than 
those  of  respondent. 

Transcript,  page  199. 

Mr.  lierkin  was  examined  in  behalf  of  the  appel- 
lant, and  testified  to  the  value  of  the  services 
rendered  by  respondent,  and  upon  cross-examina- 
tion was  asked  as  to  what  the  value  of  the  services 
of  a  promoter  was.  These  inquiries  were  objected 
to  and  the  objections  were  overruled. 
Transcript,  pages  22G-227. 

Mr.  Clymo,  on  account  of  whose  absence  an  am- 
plication for  a  continuance  was  made,  was  in  Cali- 
fornia at  this  time,  and  the  testimoiij^  given  by  him 
where  the  partnership  proposition  was  involved, 
contradictory  to  respondent's  testimony,  was  at- 
tempted to  be  established.  The  testimony  was  ex- 
cludt^d  and  an  exception  pieserved. 

Transcript,  pages  3G8-372,  381. 

Under  the  ruling  of  the  court  tl.e  specific  por- 
tions of  Clymo's  testimony  which  it  was  claimed 
wore  contradictory  of  respondent's  testimony  on 

thv  stfiiid   were  «>xtlud<^l,  and  lilr-wise  the  tef-il 
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mony  in  its  aitirety.      The  offered  testimony,  ex- 
cluded, appears  in  the 

Transcript,  pages  367-372,  375-376,  384-437. 
The  judgment  roll  in  the  case  where  the  partner- 
ship was  attempted  to  be  established  was  offered  in 
evidence  and  excluded. 

Transcript,  page  437. 
A  request  for  findings  was  made  by  appellant, 
Transcript,  page  455, 
which  reqeust  was  denied. 

Transcript,  page  457. 
It  is  claimed  that  errors  were  committed  in  the 
giring  and  refusing  to  give  instructions,  but  these 
alleged  errors  will  be  set  forth  in  the  specification 
of  errors,  and  will  be  discussed  in  the  argument  so 
that  the  consideration  of  them  in  the  statement  is 
dispensed  with. 

A  verdict  for  the  plaintiff  was  rendered  for 
112,000, 

Transcript,  page  30, 
and  a  judgment  rendered  and  entered  on  this  ver- 
dict. 

Transcript,  page  31. 

A  notice  of  intention  to  move  for  a  new  trial  was 
served  and  filed. 

Transcript,  pages  514-515. 

The  motion  for  a  new  trial  was  denied, 

Transcript,  page  516, 

and  this  appeal  is  taken  from  the  judgment,  and 

the  order  overruling  the  motion  for  a  new  trial. 

Transcript,  page  521. 
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II.     SPECIFICATION  OF  ERRORS. 

1.  The  court  erred  in  overruling  appellaut's  ob- 
jection to  the  following  question: 

"What  is  the  value  of  your  services  rendered 
to  Mr.  McDenuott  in  the  Siile  of  the  Burke  and 
Balaklava  lode  claims?" 

Transcript,  page  57. 

2.  The   court   eri'ed    in   sustaining   appellant's 

objection  to  the  following  question : 

"What  if  anything  did  you  pt^rsimally  have 
to  do  with  changing  the  agreement  for  the  puF- 
pose  of  defeating  this  agreement,  or  any  pur- 
pose?" 

Transcript,  page  lOS. 

3.  The  court  erred  in  admitting  the  note  and 
agreement  in  evidence  over  objection. 

Transcript,  pages  41-43. 

4.  The  court  erred  in  permitting  the  respondent 
to  testify  what  the  purchase  price  of  the  mining 
claims  was. 

Transcript,  page  54. 

5.  The  court  erred  in  sustaining  an  objection  to 

the  following  question  asked  respondent: 

"And  by  siiying  'I  was  suing  as  a  partner,' 
I  will  ask  you  if  you  were  not  suing  for  the 
same  services  that  you  have  testifietl  about 
here  ?    Say  yes,  or  no." 

Transcript,  pages  58-59. 

6.  The  court  erred  in  sustaining  an  objection  to 

the  following  question  asked  the  respondent: 

*^'ell,  you  don't  know  whether  it  was  car- 
ried out  at  all  or  not  ?" 

Transcript,  page  86. 
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7.  The  court  erred  in  sustaining  an  objection  to 

the  follownig  question  asked  resjTondent: 

"There  has  been  introduced  in  evidence  here 
this  paper  marked  phiintiffs  Exliibit  A.  I 
will  ask  3'ou  if  you  do  not  know  that  other  par- 
ties than  Galiger  and  (^lynio  <>btaim*d  an  inter- 
est in  this  pr()])erty  and  had  dealings  with  the 
Bishop  after  this  time  with  ref(»rence  to  it  ?'' 

Transcript,  ]>age  86. 

8.  The  court  tTred  in  overruling  an  objection  to 

the  following  questitm : 

"Do  you  recall  what  s!iai*e  of  the  ]>rofits  you 
were  to  receive  in  the  (lallwey  deal,  if  it  had 
gone  through  ?'* 

Transcript,  page  07. 

9.  The  court  erred  in  overruling  an  objection  to 
the  following  question  ssked  the  witness  Kerri- 
gan: 

*Can  you  recall  anything  that  McDennott 
said  as  to  how  much  of  the  ]mrcliase  prici»  was 
going  to  the  Roman  Catholic  Kishop  ?'* 

Transcript,  page  148. 

10.  The  court  erred  in  overruling  appellant's 
motion  for  a  non-suit  as  to  the  first  caus<»  of  action. 

11.  The  court  erre<l  in  sustaining  an  objection 

to  the  following  question  asked  appellant? 

"What  was  this  jmpep  offered  in  evidence 
fop  if  von  know  ?'* 

TransiTipt,  page  lf>5. 

12.  The  court  f»rred  in  sustaining  an  obj(»ction 
to  the  f<»]lowing  question : 

"Let  me  ask  you  if  it  wa«i  not  offered  in 
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evidence  as  a  part  consideration  for  tlie  part- 
nership ?" 

Transcript,  i>age  105. 

13.  The  court  erred  in  suntaining  an  objection 
to  the  followinjij  question : 

"Was  it  offered  for  the  pnri^ost*  of  sliowing 
any  liability  on  your  part  in  that  <*ase  ?•* 

Transcript,  pa«:e  1(»6. 

14.  The  court  erred  in  sustaiiiin*]^  an  objiH'tiott 

to  th(^  foUowinjif  «|ues:(ion: 

"Can  you  state  for  what  purpose  it  was  <*x- 
pressly  offertnl  ?" 

Transcript,  jKige  Hid. 

15.  The  court  erred  in  sustaining  an  objct-tion 

to  the  fcdlowing-  question : 

"It  is  charged  in  this  complaint  *That  he,' 
nieaning  you,  Mias  refused  to  make  any  ac- 
countinj*,  though  he  has  acknowh^ilgc^l  in 
writing  and  agreed  to  pay  plaintiff,  O'Meara, 
the  sum  of  twelve  thousatid  dollars  when  tlM» 
payment  shall  be  made  by  Oaliger  and  riynio.' 
Do  y<m  know  what  that  refen*  to  ?-* 

Transcript,  pages  lC(i-107. 

ir>.    The  court  erred  in  unstaining  an  obj«»ctlon 

to  the  following  question : 

"Do  you  know  whether  he  contended  in  the 
trial  of  the  other  case  that  you  were  liable  to 
him  on  that  note  ?'' 

Transcript,  page  181. 

17.     The  court  erred  in  sustaining  an  objection 
to  the  following  question : 
;  **You  may  state  whether  ni)on  the  trial  of 


ro  1 


—  la- 
the other  case,  he  claimed  you  were  respon- 
sible to  him  on  that  note  ?'* 

Traascript,  page  185. 

18.  The  court  erred  in  sustaining  an  objection 

to  the  following  question: 

**Are  you  in  any  wise  indebted  to  the  plain- 
tiff  in  this  case  indebted  to  the  plaintiff  of 
this  case  Y* 

Transcript,  page  185. 

19.  The  court  erred  in  overruling  an  objection 

to  the  following  question : 

''How  much  money  hare  yon  been  paid  by 
the  Reverend  John  P.  Carroll,  as  Bishop,  out  of 
the  moneys  received  by  him  on  the  sale  of  the 
Burke  and  Balaklava  lode  claims  since  Jau- 
uaiy  18th,  1908.'' 

Transcript,  page  197. 

20.  The  court  erred  in  overruling  an  objection 

to  the  following  question : 

**But  previous  to  that  time  he  had  paid  Uf 
you  the  sum  of  f  10,000  on  the  same  account?*' 

Transcript,  page  198. 

21.  The  court  erred  in  overruling  an  objection 

to  the  following  question : 

"There  is  no  price  which  you  can  fix  on  the 
value  of  services  in  the  promoting  of  property, 
in  the  sales  of  mining  property  ?'* 

Transcript,  page  226. 

22.  The  court  erred  in  overruling  an  objection 

to  the  following  question : 

"Suppose  he  were  not  hired,  but  were  work- 
ing jointly  with  the  other,  or  another,  who  was 
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promoting  a  sale,  and  that  there  was  no  agree- 
ment as  to  the  exact  amount  of  compensation, 
have  yott  no  way  of  fixing  the  value  of  his 
semces  ?" 

Transcript,  page  227. 

23.  The  court  erred  in  sustaining  an  objection 

to  tlie  following  question : 

**I  will  ask  you  if  Mr.  Clymo  was  not  asked 
this  question:  'Did  he  have  anything  to  do 
with  the  fixing  of  the  price  of  this  property  7* 
referring  to  the  plaintiff?" 

Transcript,  page  367. 

24.  The  court  erred  in  sustaining  an  objection 
to  the  offered  proof  as  to  the  testimony  of  W.  O.  i 
Clymo  at  a  former  trial,  contradictory  of  the  testi- 
mony of  respondent,  and  introduced  for  the  pur- 
pose of  impeaching  respondent. 

Transcript,  pages  369-370. 

25.  The  court  erred  in  sustaining  an  objection 

to  the  following  question : 

"State  what  if  anything  Mr.  Clymo  said  at 
that  time  with  reference  to  Mr.  O'Meara  assist- 
ing in  any  way  in  the  report  which  Mr.  Clymo 
testified  to  having  gotten  up  tor  the  prop- 
erty?" 

Transcript,  page  372. 

26.  The  court  erred  in  excluding  the  offered 
testimony  of  Mr.  Clyma 

Transcript,  pages  384-437. 

27.  The  court  erred  in  excluding  the  judgment 
roll  offered  in  evidence. 

Transcript,  page  437. 
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28.  The  court  erred  in  refusing  to  submit  to  the 
jury  the  findings  requested. 

Transcript,  pages  455-457. 

29.  The  court  erred  in  not  requiring  the  re- 
spondent to  elect  as  to  which  cause  of  action  he 
Mould  rely  upon. 

Transcript,  page  458. 

30.  The  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Transcript,  page  516. 

31.  The  evidence  is  insufficient  to  sustain  the 
verdict  and  judgment. 

32.  The  court  erred  in  giving  to  the  jury  in- 
struction No.  1,  which  is  as  follows: 

"If  you  find  from  a  preponderance  of  the 
evidence  in  this  ease  that  John  H.  O'Meara  at 
the  request  of  I*eter  T,  McDermott,  performed 
service  s  for  said  TtlcDennott  of  the  rea.sonahle 
value  and  price  of  twelve  thousand  seven  hun- 
dred (12,700.00)  dollars,  and  that  only  the 
sum  of  seven  liundred  ($700.00)  dollars  has 
been  paid,  then  your  verdict  must  be  for 
O'Meara  and  aj^ainst  McDermott  for  twelves 
thonsand  dollars  and  interest  at  eight  per  cent 
per  year  from  ]\rarch  5,  1908, — or  Gentlemen 
of  the  Jury, 

"If  you  find  from  the  prc^ponderance  of  the 
evidence  that  for  a  valuable  consideration 
(and  that  sucli  valuable  consideration  pro- 
ceeded from  O'^leira  to  McDermott  before  the 
writin!":  described  in  the  complaint  was  de- 
livered to  O'Meara  by  McDermott)  McDer- 
mott delivered  th(  writing  set  forth  in  the 
complaint  nnd  in  evidence  here  marked  Exhibit 
*A'  and  that  the  payments  required  by  the  con- 
tract called  in  the  evidence  the  Galiger-Clymo 
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contract  were  met  substantially  as  set  forth  in 
the  said  contract,  then  your  verdict  must  be 
for  John  H.  0'Meai*a  and  against  l*eter  T. 
McDermott  for  twelve  thousand  ($12,000.00) 
dollars  and  interest  thereon  at  eight  per  cent 
per  annum  commencing  ten  days  after  the 
date  of  the  last  payment  on  said  contract. 

"If  you  fmd  for  the  plaintiff  you  can  only 
award  him  damages  on  one  or  other  of  his 
first  two  causes  of  action  and  not  on  both.** 

Transcript,  page  20. 

33.  The  court  erred  in  giving  to  the  jury  in- 
struction No.  2,  which  is  as  follows: 

'•The  court  instructs  the  jury : 

"That  the  following  presumptions  are  satis- 
factory if  uncontradicted:  | 

"(1)  Timt  a  thing  delivered  by  one  i)erson 
to  anoher  belonged  to  the  latter; 

"(2)  That  there  was  a  good  and  sufficient 
consideration  for  a  written  contract." 

Transcript,  page  21. 

34.  The  court  erred  in  giving  to  the  jury  in- 
struction No.  1-a,  as  modified,  which  is  as  follows : 

"You  are  instructed  that  before  the  plaintiff 
can  recover  in  this  action  he  must  prove  one  or 
the  other  of  the  causes  of  action  set  forth  in 
his  complaint  by  a  preponderance  of  the  evi- 
dence; therefore,  if  you  find  hat  he  has  failed 
to  produce  a  preponderance  of  the  evidence  in 
support  of  either  of  his  causes  of  action,  you 
must  find  against  him,  or  if  you  find  that  the 
evi:l('iire  !s  (n'nlr  balanced  as  to  both  3"ou 
mu«^t  find  against  h'm.  A  preponderance  of 
the  evidonco  is  the  greater  weiuht  thereof,  and 
unless,  ui>on  a  consideration  of  the  evidence  in 
this  case,  you  find  that  the  greater  weight  of 
the  same  is  in  favor  of  the  plaintiff,  a.s  to  one 
or  the  other  of  his  causs^s  of  action,  you  must 
find  for  the  defendant." 

;  Transcript,  page  21. 
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35.  The  court  erred  in  giving  to  the  jury  in- 
struction No.  2-a,  as  modified,  which  is  as  follows : 

"You  are  instructed  that  you  mu»t  find  a 
verdict  in  this  case  upon  the  testimony  intro- 
duced herein  and  the  insti*uctions  of  the  court ; 
that  you  must  confine  your  considerations  to 
that  testimony  and  those  instructions!,  and  if, 
from  the  testimony,  and  the  instructions  you 
believe  that  the  plaintiff  is  not  entitled  to  re- 
cover upon  either  of  his  causes  of  action  you 
must  return  your  verdict  for  the  defendant.'^ 

Transcript,  page  22. 

36.  The  court  erred  in  modifying  instruction 
No.  3-a^  requested  by  defendant,  and  giving  the  in- 
struction as  modified,  wihch  is  as  follows: 

"If  you  find  that  the  plaintiff  performed  ser- 
vices for  the  defendant  with  reference  to  the 
sale  of  the  Burke  and  Balaklava  lode  claims, 
then  you  will  determine  whether  the  $700.00 
which  was  paid  by  him  by  the  plaintiff  was 
sufficient  to  compensate  him  therefor. 

"You  are  instructed  that  all  the  plaintiff 
could  recover  would  be  what  his  services  were 
reasonably  worth. 

"You  are  further  instructed  tliat  if  you  find 
from  tlie  evidence  that  the  plaintiff  has  been 
fully  compensated  for  the  services,  if  any,  ren- 
dered the  defendant,  then  you  must  find 
against  him  on  his  second  cause  of  action." 

Transcript,  page  22. 


37.     The  court  erred  in  giving  instruction  No. 

6-a,  as  requested,  but  instead  of  doing  so  modified 

the  instruction,  and  when  so  modified  gave  it  to  the 

jury.     The  instruction,  as  modified,  is  as  follows: 

"You  are  instructed  that  the  plaintiff  in  this 
case  is  a  minor  and  that  vou  are  entitled  to 
take  into  consideration  that  fact.      If  you  find 
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he  rendered  any  services  at  the  request  of  the 
defendant,  for  which  the  defendant  should  pay 
him,  he  is  only  entitled  to  a  reasonable  com- 
pensation for  the  services  which  he  ijerformed 
in  the  capacity  in  which  he  worked  for  the  de- 
fendant and  performed  the  services ;  and  if  you 
find  hat  he  did  render  services  and  that  he  is 
not  entitled  to  an  amount  exceeding  seven  hun- 
dred dollars  therefor,  then  you  will  return  a 
verdict  for  the  defendant  as  to  his  second 
cause  of  action." 

Transcript,  pages  23  and  404. 

38.  The  court  erred  in  refusing  to  g^ve  instruc- 
tion No.  8-a,  which  s  as  follows : 

"You  are  instructed  that  with  reference  to 
the  contract  pleaded  by  the  plaintiff  and  re- 
lied upon  in  this  action,  that  the  same  con- 
tains a  clause  providing  that  it  shall  be  of  no 
force  or  effect  if  payments  are  not  made  by 
Galiger  and  Clymo,  as  provided  in  their  agree- 
ment. 

"You  are  further  instructed  that  the  testi- 
mony conclusively  shows  that  Galiger  and 
Clymo  nor  any  one  in  their  behalf  made  pay- 
ments as  in  said  contract  provided;  therefore 
the  plaintiff  is  not  entitled  to  recover  on  said 
contract." 

Transcript,  pa^  25. 

39.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  9-a,  which  is  as  follows: 

"You  are  instructed  that  where  a  party 
signs  a  contract  which  contains  a  provision 
that  unless  certain  things  are  done  within  a 
certain  time  the  same  shall  be  of  no  effect, 
that  the  failure  to  do  those  things  within  the 
time  specified  violates  the  contract,  and  the 
party  having  the  same  cannot  recover  anything 
on  account  thereof." 
1^  Transcript,  page  25. 
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40.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  lO-a,  which  is  as  follows: 

"You  are  instructed  that  the  plaintiff  pleads 
that  if  any  change  was  made  in  said  Gali«i:er 
and  Clymo  contract  it  was  made  by  the  defend- 
ant fraudulently  and  for  the  purpose  of  pix?- 
venting  plaintiff  from  recovering  upon  said 
contract,  and  that  th(^re  is  absolutely  no  evi- 
dence of  fraud  on  the  purt  of  the  defendant  in 
this  case.  You  will  th(^refore  find  that  the  de- 
fendant has  not  bi'en  guilty  of  any  fraud  in 
that  connection." 

Transcript,  page  25. 

41.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  11-a,  which  is  as  follows: 

"You  are  instructed  that  John  P.  Carroll. 
Bishop  of  Helena,  was  the  contracting  party 
with  (laliger  and  Clymo,  and  that  the  defend- 
ant was  only  the  agent  or  attorney  in  fact  of 
siiid  Bishop  and  that  if  the  Bishop  consc^nted 
to  a  change  in  said  contract  whereby  the  same 
was  not  performed  according  to  the  terms 
which  existed  therein  nt  the  tim(»  that  the  de- 
fendant gave  said  writing  to  the  ])laintiff,  then 
the  plaintiff  cainiot  recover  upon  said  con- 
tract." 

Transcript,  page  2fi. 

42.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  14-a,  which  is  as  follows: 

*'You  are  instructed  that  the  plaintiff  testi- 
fied that  he  acc<'pted  the  agreement  set  forth 
in  the  complant  as  for  part  of  what  was  due 
him  as  a  co-]iai  tner  of  the  defendant.  You 
are  instructed  that  the  court  has  lieretofore 
tried  and  determined  the  question  of  co-part- 
nership b.'t  veen  the  plaintiff  and  defendant 
and  has  found  that  no  such  co  partnership  ex- 
ist<»d,  and  ther(»fore  you  must  disregard  the 
contract  set  forth  in  the  complaint,  as  that 
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matter  was  iiivolvt»d  in  the  trial  of  the  caw  of 
O'Meara  and  others  against  McDc^niiott  and 
others." 

Transcript,  page  27. 

43.  Tho  court  erivd  in  refusing  to  give  insruc- 

tion  No.  IG-a,  which  is  as  follows: 

"You  are  instructed  that  you  must  disre- 
gai'd  all  of  the  testimony  with  rcfenMice  to 
servicers  ];e! formed  by  the  plaintiff  and  the 
matter  in  which  the  defendant  acted  with  n»f- 
ence  thereto,  or  what  he  suid  regaiding  the 
same  prior  to  tlie  Is  day  of  February,  1007, 
since  the  jdnii^tiff  only  seeks  to  recov<'r  for 
services  rendt^r  d  to  the  defendant  after  the 
second  day  of  Februnrj-,  1907." 

Transcript,  page  27. 

44.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  17-aj  which  is  as  follows: 

"The  jury  are  instructed  that  the  plaintiff 
cannot  in  anv  event  recover  for  nnv  services 
performed  for  th(»  defendant  nrior  to  the  first 
day  of  February,  1907.'' 

Transcript,  jiage  28. 

45.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  18-a,  which  is  as  follows: 

"You  are  instructed  that  when  you  come  to 
cons!  ler  of  the  S!>rvices  rend(»i"ed  by  the  plain- 
tiff for  the  defendant  that  the  defendant  was 
merely  an  agent  of  the  ISishop  of  Helena,  the 
owner  of  th(»  property,  and  as  such  agent,  en- 
gaged in  endi^voring  to  niae  a  saile  theref>f  for 
the  owner.  You  will  therefore  not  consider 
in  making  up  your  estimate  of  the  value  of  the 
plaintiff's  services  the  amount  which  the 
owner  received  for  the  iiroperty  or  which  Fall 
nnl  Maloney  received  or  which  the  defendant 
received,  but  will  confine  your  consideRition 
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to  the  services  rendered  by  the  defendant  and 
what  they  were  worth  in  this  neighbcMrhood.'^ 

Transcript,  page  28. 

46.  The  court  erred  in  refusing  to  give  instruc- 
ticn  No.  19-a,  whch  is  as  follows : 

"You  are  instructed  that  if  yon  find  from 
the  evidence  in  this  case  that  the  services  for 
which  the  plaintiff  seeks  to  recover  were 
services  for  which  he  sought  to  recover  in  an- 
other case  pleaded  in  the  ans^^er  herein  then 
you  must  return  a  verdict  against  the  plain- 
tiff in  favor  of  the  defendant,  for  it  is  a  rule  of 
law  that  where  a  party  tries  a  case  which  goes 
to  judgment  against  him  that  he  cannot  begin 
another  case  for  the  same  matter  and  recover 
a  verdict  therein.^^ 

Transcript,  jMige  29. 

47.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  20-a,  which  is  as  follows : 

"You  are  the  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their 
testimony.  If  you  find  that  any  of  the  wit- 
nesses herein  have  testified  wilfully  and  de- 
liberately false  as  to  any  material  matter  then 
you  are  at  liberi^y  to  disregard  the  entire  tes- 
timony of  said  witness  except  in  so  far  as  the 
same  is  corroborated  or  sustained  by  the  testi- 
mony of  other  witnesses." 

Transcript,  page  29. 

48.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  21-a,  which  is  as  follows : 

"The  jury  are  instructed  that  the  plaintiff 
cannot  recover  upon  the  first  cause  of  action 
set  fori^^h  in  his  complaint." 

Transcript,  page  29. 
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49.  The  court  erred  in  refusing  to  give  instruc- 
tion No.  22-a,  which  is  as  follows: 

"You  are  instructed  that  the  plaintiff  testi- 
fied in  this  case  that  he  did  not  render  any 
services  for  the  defendant  for  which  he  ex- 
pected compensation.  You  are  therefore  in- 
sructed  that  unless  you  find  from  the  evidence 
tliat  the  plaintiff  rendered  services  for  the  de- 
fendant  at  he  defendant's  request  and  with 
expectation  that  he  would  receive  compensa- 
tion therefor,  or  under  circumstances  which 
you  believe  would  entitle  him  to  receive  said 
compensation  then  you  must  return  a  verdict 
for  the  defendant." 

Transcript,  page  29. 

50.  The  court  erred  in  sustaining  the  objection 
made  by  respondent  to  argument  of  counsel,  where- 
in counsel  spoke  as  follows: 

"I  am  arguing  to  the  jury  that  it  is  alleged 
in  the  answ^er  and  admitted  by  the  replication 
that  the  action  mentioned  in  the  answer  was 
instituted  in  the  district  court,  prosecuted  by 
the  plaintiff  and  his  associate,  and  resulted  in 
a  judgment  for  the  defendant," 

and  erred  in  directing  and  admonishing  the  jury  to 

disregard  the  statement. 

Transcript,  pages  471-472. 
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III.     ARGUMENT. 
FIRST  CAUSE  OF  ACTION :     The  first  caus«« 
of  action  is  based  on  the  written  agreement  given 
on  the  27th  of  March,  1907,  which  is  as  follows: 

"Butte,  Mont.,  Mar.  27,  1907. 

"For  value  received,  I,  the  undersij^ned, 
promise  to  pay  John  H.  O'Meara,  or  his  heirs, 
the  sum  of  twelve  thousand  (f  12,000)  dollars, 
under  the  following  terms  and  conditions, 
to-wit:  Payments  shall  be  made  subject  to 
the  conditions  and  agreements  of  the  existing 
lease  and  bond  held  by  Messrs.  Galiger  and 
Clymo,  from  the  undersigned,  acting  as  agent 
for  Rt.  Rev.  Jno.  P.  Carroll  in  the  sale  of  the 
Burke  and  Balaklava  Mining  Claims,  Silver 
Bow  County,  Mont. 

"Six  thousand  (|6,000)  dollars  sliall  Ik*  paid 
upon  completion  of  second  payment  on  s.Mi<l 
lease  and  brmd,  less  whatever  portion  of  said 
six  thousand  (0,000)  dollars  sliall  have  Ixeii 
paid  before  that  time. 

"The  balance,  six  thousand  (|6,000)  dollar^ 
to  be  paid  not  later  than  ten  (10)  days  after 
the  completion  of  the  terms  of  said  lease  and 
bond  and  the  fulfillment  thereof. 

"Failure  to  meet  payments  as  specified  in 
said  lease  and  bond  agreement,  nullifies  this 
note. 

"PETER  T.  McDERMOTT." 

Transcript,  page  5. 

The  lease  and  bond  referred  to  in  the  note  ap- 
pears at  page  116  of  the  transcript.  It  is  dated 
February  2  ,1907,  and  by  its  express  terms  |85,0()0 
were  to  be  paid  within  forty  days  after  February  2, 
1907,  1157,500  within  four  months,  and  1157,500 
within  six  months  aftf^r  the  date  of  the  first  pay- 
ment. 

It  is  likewise  provided  in  this  lease  and  bond 
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that  time  is  of  the  essence  of  the  aj^reement,  and 
that  unless  payments  arc  made  as  [jrovided  for,  the 
agrwnient  should  be  null  and  void. 

The  condition  of  the  ni)te  n^quhoil  j)aynu»nt«  to 
bft  made  as  provided  for  in  the  lejis**  and  bond,  and 
iinl(  ss  tlie  pjiymeiits  were  so  made,  th(»  note  was  Ut 
he  null  and  void. 

Tlie  respondent  not  ony  failed  1o  show  a  com- 
pliance with  these  essential  conditions,  but  he  af- 
firmatively shows  a  non-compliance  with  them. 

An  iriStrument  was  executed  on  the  14th  of  June, 
1007,  wliich  providr'd  for  payments  of  different 
amounts  and  at  different  times  from  those  named 
in  the  lease  and  bond.  Under  this  Intter  instni- 
ment  |1 00,000  was  to  be  paid  on  June  14,  1907, 
.1i;«5,000  on  or  before  December  1,  1007,  $7.5,000  on 
<ir  l.u'fore  June  1,  1008,  and  f 75,000  on  or  before 
December  1,  1008, 

Tran«cript,  pages  10.3-104, 

and  the  payments  were  actually  made  at  times 
and  in  amounts  at  variance  with  both  aj?re(*ments 
referred  to. 

Transcript,  page  105. 

It  will  l)e  s^en  that  in  the  presentation  of  proof, 
the  respondent  failed  in  every  particular  to  sustain 
the  allegations  of  the  complaint,  and  on  the  proof 
thus  submitted  a  non-suit  should  have  been 
granted. 

Statesbury  v.  Power,  27  Mont.  409. 
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Where  an  obligation  is  contracted  on  condition 
that  an  event  shall  happen  within  a  fixed  time,  the 
condiion  will  be  considered  to  have  failed  when  the 
event  has  not  occurred  within  the  tima 

Tatemon  v.  Broadwell,  1  La.  Ann.  424. 

In  the  case  of 

Bagley  v.  Cohen,  50  Pac.  4, 

the  facts  were  as  follows : 

One  G.  contracted:  "On  or  before  sixty 
days,  I,  6.  do  hereby  agree  to  pay  B.,  or  order, 
out  of  the  profits  realized  by  me  frm  my  busi- 
ness of  packing  raisins  at  M.  during  the  pres- 
ent season,  the  sum  of  $310  in  gold  coin  of  the 
United  Staes  of  America." 

A  few  days  thereafter  G.  sold  his  interest  in  the 
raisin  business  and  made  no  profits  therefrom  for 
that  season.  It  was  held  that  G.  never  became 
liable  on  the  contract. 

One  who  agrees  in  writing  to  pay  a  note  held 
by  another,  when  certain  freight  bills  are  paid,  is 
not  liable  until  the  freight  bills  are  paid,  and  it  is 
not  incumbent  upon  him  to  say  that  they  are  col- 
lected. 

Freidenburg  v.  Auld,  5  Kans.  452. 

See  also: 

American  Nat'l  Bank  v.  Ducy,  40  S.  W.  551. 

The  rule  is  succintly  stated  in 

9  Cyc.  615,  as  follows: 

"A  promise  may  be  conditional,  that  is,  the 
performance  may  be  due,  not  immediately,  but 
only  after  the  lapse  of  time  or  the  happening 
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of  a  future  event.  In  such  cases  as  a  rule  the 
condition  precedent  must  be  exactly  performed 
or  fulfilled  before  the  promise  can  be  en- 
forced." 

The  pleader  evidently  recognized  this  doctrine, 
as,  in  the  pleading,  it  is  alleged  that  the  terms  of 
the  lease  and  l)ond  and  the  fulfilments  therefor 
have  all  been  complied  with ;  that  ten  days  elapsed 
after  the  completion  of  the  lease  and  bond,  and 
that  the  payments  were  made  as  provided  few  in 
the  lease  and  bond. 

The  proof,  however,  adduced  affirmatively, 
shows  to  the  contrary. 

Section  6587  of  the  Kevised  Codes  provides  as 

follows : 

"Where,  however,  the  allegation  of  the  claim 
or  defense,  to  wliich  the  proof  is  directed,  is 
unproved,  not  in  some  particular  or  particu- 
lars only,  but  in  its  general  scope  and  mean- 
ing, it  is  not  to  be  deemed  a  case  of  variance, 
within  the  last  two  sections,  but  a  failure  of 
proof." 

Here  we  have  an  entire  absf?nce  of  evidence  to 

support  the  material  allegations  of  the  complaint, 

and  as  a  nee^^^ary  consequence  if  the  verdict  in 

based  on  the  first  cause  of  action  it  cannot  possibly 

stand. 

Oyc.  Vol.  31,  p.  714. 

TTnion  Coal  Co.  v.  Edman,  IG  Col.  438,  27 

Pac.  lOGO. 
Harford  Co.  v.  Wise,  75  Ind.  38,  25  Atl.  65. 
GroU  V.  Tower,  85  Ilfo.  249,  55  Am.  Rep.  358. 
Morisette  v.  C.  P.  Ry.  Co.  76  Vt.  267,  56 

At.  1102. 

But  it  may  be  claimed  that  the  replication  re- 
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moves  the  difficuly  which  Ave  are  discussing.  The 
answer  denies  that  the  payments  were  made  as  pro- 
vided for  in  the  lease  and  bond,  and  that  Galiger 
and  Clymo  never  made  the  payments  specified,  and 
that  the  lease  and  bond  became  a  nullity. 

In  he  replication  it  is  allied  that  if  the  agree- 
ment with  Galiger  and  Clymo  was  not  met,  that  the 
defendant  caused  the  same  not  to  be  met,  and  con- 
sented to  the  same  not  being  met  for  the  exj)ress 
purpose  of  defeating  his  conti*act,  and  that  he  is 
estopped  from  asserting  that  the  payments  wore 
not  met  as  specified  in  the  lease  and  bond. 

These  averments  are  absolutely  meaningless,  and 
in  no  manner  affect  the  principles  heretofore  dis- 
cussed. 

"Facts  in  a  pleading  should  be  alleged  in  issuable 
form,  and  not  as  a  contingent  or  hypothetical  prop- 
osition." 

Ency.  PI.  &  Prac,  Vol.  6,  page  270,  para 
graph  6. 

In  an  action  on  an  account  annexed  for  the  price 
of  intoxicating  liquors  sold  to  the  defendant,  where 
the  answer  alleged  ignorance  of  the  claim  sued  on. 
and  that  if  it  should  be  made  to  appear  that  the 
plaintiff  sold  the  goods  to  the  defendant  it  would 
also  appear  that  they  were  sold  in  violation  of  law, 
it  was  held  that  the  evidence  was  not  admissible  to 
show  that  the  sale  was  unlawful. 

Suit  V.  WoodhaJl,  116  Mass.  547. 
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See  also 


Starbuck  v.  Dunkle,  10  Minn.  168. 
Jamison  v.  King,  50  Cal.  132. 
White  V.  Canip,  1  Fla.  118. 

SECOND  CAUSE  OF  ACTION:  Here  re- 
covery  is  souglit  for  sen  ices  performed  between  the 
first  day  of  October,  1906,  and  the  firet  day  of 
April,  1907,  in  and  about  procuring  purchasers  for 
the  Burke  and  Balaklava  lode  claims,  for  which 
the  defendant  agreed  to  pay  a  reasonable  price,  and 
that  the  reasonable  value  of  the  services  was 
112,700,  of  which  f  700  had  been  paid. 

The  answer  denies  these  allegations. 

The  services  in  question  clearly  contemplate  a 
sale  of  real  estate,  and  to  authorize  a  recovery  for 
such  services,  a  written  agreement  should  exist. 

Section  5017  of  the  Revised  Codes  provides  as 

follows : 

*'The  following  contracts  are  invalid,  unless 
the  same,  or  some  note  or  mt^norandum  there- 
of, be  in  writing  and  subscribed  by  the  party 
to  be  charged,  or  his  agent:  6. — ^An  agre<^ 
ment  authorizing  or  employing  an  agent  or 
broker  to  purchase  or  sell  real  estate  for  com- 
X>ensation,  or  a  commission." 

The  services  rendered  in  this  case  consisted  in 
procuring  purchasers  for  mining  claims,  and  are 
clearly  within  the  provisions  of  the  statute  re- 
ferred to. 

The  question  we  are  now  discussing  is  not  de- 
batable.   This  court  in  the  case  of 
King  V.  Benson,  22  Mont.  258, 
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said: 

**No  matter  what  services  were  rendered  to 
defendant  by  Langhorne,  and  accepted  by  de- 
fendant, no  recovery-  can  be  had  for  them, 
under  the  proof  in  this  record,  because  there 
was  no  note  op  memorandum  of  any  conti-aet 
for  such  services  in  wTitiug.'' 

And  more  recently  this  rule  was  reiterated  iu 
the  case  of 

Marshall  v.  Trerise  et  al.  33  Mont.  2S. 

The  denial  in  the  answer  is  as  effective  for  let- 
ting in  the  statute  of  frauds,  as  if  the  statute  hail 
been  specifically  pleaded. 

Dunphv  V.  Ryan,  116  U.  S.  491. 
May  v.*  Rice.  101  I'.  S.  231. 
Birchell  v.  Neastor,  36  Oh.  St.  331. 
Hunter  v.  Randall,  62  Me.  426. 
Boston  Duck  Co.  v.  Dewey,  6  Gray,  446. 

In  the  ease  of 

Feeney  v.  Howard,  79  Cal.  9S4, 

the  court  said: 

*'We  think  it  clear  upon  principle  that  und  r 
our  statute  of  frauds  and  system  of  pleadiiip: 
it  is  sufficient  to  denv  the  contract  without  re- 
ferring  to  the  statute.  The  old  chancery  idt-a 
tha  the  statute  must  be  specifically  plea<le«l 
grew  out  of  and  is  basetl  upon,  the  assiimyt- 
tion  that  a  parol  contract  within  the  statute 
had  some  kind  of  validity.  And  one  of  tlie 
objects  of  the  pleadings  in  chancery  being  for 
the  discovery  of  evidence,  we  can  readily  s»>^ 
how  the  do-trine  arose.  But  our  statute  de- 
clares, not  merely  that  no  action  shall  bo  main- 
tained upon  contracts  within  its  operation, 
but  that  they  are  Mnvalid.*  A  parol  contract 
within  such  a  statute  is  void." 

Dung  V.  Parker.  52  N.  Y.  496,  497. 
Bull  V.  Stevens.  84  Fed.  922. 
Raub  V.  Smith,  28  N.  W.  676. 
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But  it  is  needless  to  discuss  this  proposition  at 
greater  length.  This  court  has  i*ecently  had  under 
consideration  this  identical  question.  In  the  cast* 
of 

Mitchell  V.  Henderson,  97  Pac.  942, 

dtH?ided  in  November,  1908,  this  court  said: 

**Recurriiijr,  however,  to  the  first  point 
raisetl  in  the  morion  to  strike  out  the  testi- 
mony of  the  plaintiff,  and  also  in  the  motion 
for  a  nonsuit,  it  is  the  settled  law  in  this  state 
that  where  the  makintr  of  the  eontratt  allejjeii 
in  the  complaint  is  put  in  issue  by  the  answor. 
the  defendant  may  avail  himself  of  the  statute 
of  frauds  with;»ut  pleading  it." 

rndoubte<ily  s>me  of  the  services  renden\l  l>y 
the  respondent  in  this  case  were  of  such  a"  nature 
iliat  recovery  for  same  could  be  had  on  a  qwmtuin 
nuruit,  but  these  are  so  interwoven  with  those 
nirainst  which  the  statute  declare-s,  as  to  render  in- 
valid the  obligation  in  its  entirety.  The  rule  is. 
That  if  the  services  of  the  promoter,  looking  to  sales 
of  the  mining  claim,  are  blended  with  the  services 
of  the  miner  performing  the  acts  for  which  re- 
covery might  he  had  upon  a  quant 'im  meruit,  then 
the  entire  contract  is  void  and  no  recovery  can  be 
had. 

Miller  v.  Pelletier.  4  Edw.  Chanc.  102. 
Hayer  v.  Peck.  13  Wend.  53. 
Crawford  v.  Morrell,  8  Johns.  253. 
Baldwin  v.  Palmer,  10  N.  Y.  232. 
Clark  V.  Davidson,  53  Wis.  317. 
Howard  v.  Brown,  37  Oh.  St.  402. 
Meyers  t.  Schenip,  67  Ills.  469. 
Irvine  v.  Stone,  6  Cush.  508. 
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Van  Alsyne  v.  Wimple,  5  Cow.  162. 
DeBeerski  v.  Paige,  36  N.  Y.  537. 
In  re  Kessler's  Estate,  59  N.  W.  129. 
Little  V.  Needham,  39  Mich.  147. 
Filler  v.  Reed,  38  Cal.  99. 
Potter  V.  Arnold,  5  Atl.  379. 
Brown  on  Stat.  Frauds,  Chap.  9. 
Beckner  v.  Mason,  2  Pac.  850. 

Assuming  that  a  recovery  might  be  had  for  the 
services  performed,  to  which  the  statute  of  frauds 
did  not  apply,  then  the  verdict  is  grossly  excessive, 
as  the  testimony  uncontradictedly  shows  that  for 
these  services  an  amount  in  excess  of  |300  should 
not  be  allowed.  The  only  testimony  at  all  adduced 
giving  a  value  to  such  services  was  the  testimony 
of  Donahue  and  Berkin. 

Transcript,  pages  226  and  230. 

Berkin  says  that  the  services  referred  to  were 
worth  $100  and  Donahue  that  they  were  worth 
$200  or  $300. 

The  record  before  us  contains  over  500  pages,  and 
contains  objections  interposed  by  appellant  almost 
innumerable,  many  of  which  we  must  admit  are  de- 
void of  merit,  but  a  careful  scrutiny  of  this  record 
fails  to  reveal  a  single  instance  where  an  objectoin 
interposed  by  the  appellant  was  sustained,  or 
where  an  objecion  interposed  by  the  respondent 
was  overruled.  It  may  be  due  to  the  fact  that  the 
appellant  was  invariably  wrong  and  the  respondent 
invariably  right,  but  we  believe  we  can  demon- 
strate the  fallacy  of  this  assumption. 
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ERRORS  IN  RULINGS  OF  COURT: 

(a)  The  respondent,  over  objection,  was  al- 
lowed to  testify  as  to  the  purchase  price. 

Transcript,  page  54. 

This  evidence  could  only  be  competent  in  the 
event  that  the  respondent  was  entitled  to  recover 
for  services  as  a  promoter. 

Undoubtedly  the  profits  of  the  deal  would  be 
competent  in  such  a  case,  and  as  bearing  upon  that 
question  the  price  paid  for  the  property  would  be 
an  element  proper  for  consideration  to  determine 
what  the  profits  were.  As  a  promoter  the  services 
had  to  do  with  tlie  sale  of  real  property,  and  as 
we  have  already  shown  the  contract  for  such 
seiTices  should  have  been  in  writing.  The  evi- 
dence could  not  possibly  have  any  bearing  on  the 
(]uestion  of  the  vaule  of  the  services  rendered  by 
plaintiff  as  a  miner.  The  value  of  these  services 
did  not  depend  on  the  price  paid  for  the  property, 
but  depended  solely  on  the  character  of  the  work 
done  and  the  price  generally  paid  for  that  work. 
This  testimony  brought  directly  to  the  notice  of  the 
jury  that  McDermott  was  making  a  fortune  out  of 
this  deal,  and  it  undoubtedly  influenced  them  in 
giving  a  value  to  the  services  performed  as  a  miner, 
by  plaintiff,  which  they  otherwise  would  not  have 
done. 

(b)  In  the  replication  the  averment  was  made 
that  McDermott  caused  changes  to  be  made  in  the 
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lease  and  bond,  as  to  the  payments  that  were  to 
be  made  and  the  time  when  they  were  to  be  made, 
for  the  purpose  of  defeating  recovery  on  the  note^, 
and  in  consequence  of  so  doing,  he  should  be 
estopped  from  asserting  that  the  payments  were 
not  made  as  specified  in  the  lease  and  bond. 

It  certainly  was  proper  to  rebut  this  assumption, 
and  for  the  purpose  of  doing  so,  the  following  ques- 
tion was  put  to  the  appellant : 

"What  if  anything  did  you  personally  have  to 
do  with  changing  the  agreement,  for  the  purpose  of 
defeating  this  agreement,  or  any  purpose?" 

Objection  was  interposed  and  sustained.       It  is 
true,  that  notwithstanding  the  ruling  of  the  court, 
the  witness  practically  answered  the  question. 
Transcript,  page  168. 

We  cite  this  as  an  instance,  however,  of  the  atti- 
tude of  the  court,  as  it  seems  to  us,  under  the  cir- 
cumstances, there  could  be  no  question  as  to  the 
propriety  of  this  inquiry. 

(c)  The  note  was  admitted  in  evidence  over  the 
«>bjection  of  appellant. 

Transcript,  page  42. 

The  note,  by  its  express  provisions,  created  a 
conditional  liability.  Unless  certain  things  were 
done,  there  was  no  liability  at  all  on  account  of  its 
execution  and  delivery.  Indeed,  by  its  express  pro- 
visions, unless  the  conditions  named  were  per- 
formed, the  instrument  was  a  nullity.     It  is  axio- 
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matic  that  before  the  note  was  competent  a  com- 
pliance wih  these  conditions  should  have  been 
shown.  Indeed,  the  fact  is  that  the  evidence  after- 
Avards  introduced  affirmatively  showed  the  con- 
trary. 

Where  the  performance  of  an  agreement  dep^ids 
on  an  act  to  be  done  by  the  plaintiff,  the  doing  of 
such  an  act  is  a  conditon  precedent,  and  the  court 
will  not  inquire  whether  the  doing  of  the  act  is 
btmeficial  to  the  defendant 
Cyc.  Vol.  9,  p.  615. 

(d)  The  respondent  was  asked  the  following 
question,  and  over  objection  was  permitted  to 
answer  same: 

"Q.  What  was  the  value  of  your  services  ren- 
dered to  Mr.  McDenuott  in  the  sale  of  the  Burke 
and  Balaklava  lode  claims? 

"A.  My  services  I  consider  worth  more  than 
125,000." 

Transcript,  page  57. 

This  is  all  of  the  evidence  there  is  in  the  record 
as  to  the  value  of  respondent's  services,  upon  which 
the  verdict  stands.  At  this  time  there  was  evidence 
that  on  the  3rd  or  4th  of  October,  the  respondent 
came  from  Billings  to  Butte  on  account  of  a  letter 
that  he  received  from  his  wif^  written  at  the  in- 
stance of  McDermott,  and  as  a  result  of  the  talk 
that  he  had  with  McDermott  he  hired  a  man  to 
clean  out  a  shaft,  who  worked  for  three  days;  that 
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McDenuott  directed  him  to  have  a  talk  with 
Gallger  and  Clymo;  that  these  gentlauen  would 
call  on  him,  and  that  he  should  take  them  to  the 
mining  claims  and  explain  where  the  leads  were; 
likewise  explain  the  cross-cuts  underneath  the  ad- 
Joining  property,  and  that  he  should  likewise  make 
a  report  on  the  property  and  should  tell  them  what 
he  knew  of  the  property. 

We  cont^id  that  the  resiwndent  did  not  posses^s 
a  qualification  to  entitle  him  to  answer  the  ques- 
tion as  he  did. 

Little  Rock  &  Ft.  Smith  Ry.  Co.  t.  Bruce^  IT 

S.  W.  363. 
Cincinnati  Tract.  Co.  v.  Stevens,  79  N.  E. 

235,  45  Oh.  St.  71. 
Miller  v.  Early,  58  S.  W.  789. 
Schule  v.  Cunningham,  14  Daly  404,  27  O. 

C.  C.  Rep.  679. 

In  this  connection,  it  is  only  proper  to  state  that 
in  a  case  of  this  kind  it  is  the  reasonahle  value  of 
the  services  that  is  the  subject  of  inquiry,  and  in 
the  answer  to  the  question  propounded,  we  have 
undoubtedly  an  exaggerated  statement  of  the  wit- 
ness as  to  the  value  of  his  services  without  regard 
to  the  fact  as  to  whether  in  the  light  of  his  experi- 
ence, that  estimate  was  or  was  not  reasonable.  We 
submit  that  the  objection  to  this  question  should 
have  been  sustained. 

(e)  Upon  cross-examinaion  of  respondent,  and 
for  the  purpose  of  showing  that  the  claim  for 
services  on  a  contract  basis  was  lacking  in  merit 
and  sincerity,  the  following  question  was  asked: 
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"By  saying  *I  am  suing  as  a  partner,*  I  will  ask 
you  if  you  were  not  suing  for  the  same  services  that 
you  have  testified  to  here?    Say  yes  or  no.*' 

This  was  objected  to  as  calling  for  a  conclusion 
of  law  and  the  objection  was  sustained. 

In  a  former  suit,  an  effort  was  made  to  establish 
a  partnership,  and  the  services  in  question  were 
rendered  by  plaintiff  as  a  partner.  Surely,  it  was 
competent  upon  cross-examination  to  show,  in  the 
light  of  the  change  of  front,  what  the  answer  to  the 
question  suggested.  We  believe  it  was  within  the 
scope  of  proper  cross-examination,  and  under  the 
facts  presented  was  material  and  pertinent  to  the 
inquiry. 

(f)  The  respondont  testified  that  the  agree- 
ment existing  between  Galiger  and  Clyrao,  on  the 
27th  of  Jilarch,  was  carried  out  as  it  was  agreed 
upon,  so  far  as  he  knew,  and  the  question  was  then 
put  to  him  on  cross-examination : 

"Well,  you  do  not  know  whether  it  was  carried 
out  at  all  or  not? 

Mr.  Maury:  Objected  to  as  improper  cross^x- 
amination.  It  was  not  gone  into  with  this  witness 
at  all. 

Mr.  McHatton:  Here  is  an  instrument  offered 
in  evidence,  and  admitted,  and  I  am  entitled  to 
cross-examine  this  witness  in  reference  to  it. 

The  Court :    The  objection  is  sustained. 
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To  which  puling  of  the  court  defendant  then  and 
there  asked  for  and  was  allowed  an  exception.'^ 
Transcript,  page  86. 

This  examination,  we  submit,  was  proper,  it  bore 
on  the  question  as  to  whether  the  note  and  agree- 
ment sued  on  was  a  nullity  or  not. 

(g)  This  question  was  then  asked  of  plaintiff 
upon  cross-examination: 

**Thepe  has  been  introduced  in  evidence  here  this 
paper,  marked  plaintiffs  Exhibit  *A'  (note).  I 
will  ask  you  if  you  do  not  know  that  other  parties 
than  Galiger  and  Clymo  obtained  an  inerest  in  this 
property  and  had  dealings  with  the  bishop  after 
this  time,  with  reference  to  it? 

Mr.  Maury:    Objected  to  as  not  proper  cross- 
examination.    Objection  sustained." 
Transcript,  page  86. 

This  inquiry  went  to  the  question  as  to  whether 
or  not  the  Galiger  and  Clymo  lease  and  bond  was 
changed.  It  was  an  inquiry  that  went  to  the  con- 
ditions of  the  note,  a  performance  of  which  was  es- 
sential to  authorize  a  recovery. 

(h)  The  respondent  was  asked  the  following 
question : 

"Do  you  recall  what  share  of  the  profits  you 
were  to  receive  in  the  Gallwey  deal,  if  it  had  gone 
through?" 

Mr.  McHatton  objected  to  this  question  and  the 
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objection  was  overruled,  and  the  witness  answered 
as  follows: 

"He  offered  me  $25,000  for  my  shane  of  the  part- 
nership in  the  Burke  and  Calaklava  and  OKked  me 
if  I  would  take  it.** 

It  seems  that  efforts  were  made  to  handle  the 
property  through  Mr.  Gallwey  and  others.  The 
record  disclosed  we  believe,  that  some  kind  of  an 
option  was  given  to  Mr.  Gallwey  and  his  associ- 
ates, or  at  least  that  i*epeated  talks  were  liad  with 
him  as  to  disposing  of  the  property.  We  presume, 
although  it  is  not  .apparent  from  the  record,*  that 
the  plaintiff  advisi'd  Mr.  Gallwey  that  he  was  in 
jmrtnership  with  the  defendant,  and  we  pn^ume 
with  Kerrigan,  and  Mr.  Gallwey  advised  plaintiff 
that  he  would  purchase  his  interest  in  the  partner- 
ship and  would  give  f 25,000  for  that  interest.  This 
evidence  was  clearly  incompetent.  It  was  hearsay 
in  the  most  objectionable  form,  and  that  it  was 
prejudicial  is  apparent.  Such  evidence  would  nat- 
urally bring  to  the  attention  of  the  jury  that  this 
interest,  which  was  transferred  into  services  to 
meet  the  exigencies  of  the  case,  had  an  enormous 
value. 

(i)  Equally  incompetent,  we  contend,  was  a 
statement  by  Kerrigan  as  to  the  amount  of  the 
purchase  price  that  was  coming  to  the  Roman 
Catholic  Bishop. 

Transcript,  page  148. 
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This  evidence  was  calculated  to  give  an  er- 
roneous idea  to  the  jurors  as  to  the  value  of  the 
services  for  which  recovery  was  sought.  We  con- 
tend that  the  purchase  price  of  the  property,  or  the 
profits  realized  by  appellant,  were  matters  entirely 
beyond  the  scope  of  the  controversy.  It  could  be 
no  defense,  and  the  appellant  would  not  be  x)or- 
mitted  to  show,  that  the  speculation  resulted  in 
loss.  Whether  the  deal  was  profitable  or  other- 
wise, the  respondent  was  entitled  to  receive  tlie 
reasonable  value  of  his  services. 

(j)  Mr.  Clymo  at  this  time  was  beyond  the 
state.  It  will  be  recollected  that  at  the  commence- 
ment of  the  trial,  an  application  was  made  for  a 
continuance  on  account  of  his  testimony.  The 
stenographer  who  reported  the  testimony  in  the 
case  where  an  effort  was  made  to  establish  a  part- 
nership, testified  that  he  made  a  correct  transcript 
of  Mr.  Clymo's  testimony,  and  having  this  testi- 
mony before  him  he  was  asked  the  following  ques- 
tions : 

"Q.  Did  he  have  anything  to  do  with  the  fixini? 
of  the  price  of  this  property  referred  to?" 

"By  Mr.  Maury:  It  is  not  shown  that  Mr. 
Clymo  is  dead.    It  is  simply  hearsay  evidence. 

"Mr.  McHatton:  We  have  shown  that  Mr. 
Clymo  is  absent  in  California. 

"The  Court:  I  will  sustain  the  objection.  It 
has  been  established  that  Clymo  is  absent  in  Cali- 
fornia." J 
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An  offer  of  testmony  was  then  made  contradic- 
tory of  the  testimony  of  plaintiff.  The  matters  to 
which  the  offer  referred  were  material  and  im- 
portant. They  referred  to  the  acts  done  constitut- 
ing the  services  for  which  the  suit  was  brought. 
The  offer  was  excluded,  as  likewise  the  entire  testi- 
mony of  Clymo,  which  was  afterwards  offend. 
Transcript,  pages  367,  369  to  373,  385  to  437. 

We  insist  that  the  exclusion  of  this  evidence  is 
error. 

Section  7887  of  fho:  Revised  Codes,  subdivision  8, 
provides  that  the  testimony  of  a  witness  out  of  the 
jurisdiction  given  in  a  former  action  between  the 
same  parties  and  relating  to  the  same  matter,  may 
be  used. 

Section  0380  of  the  Revised  Codes,  provides  as 

follows : 

"The  report  of  the  stenographer,  or  stenog- 
rapher pro  tempore  of  any  court,  duly  ap- 
]iointed,  when  written  out  in  long  hand  writ- 
ing or  printed  in  type  and  certified  as  being  a 
correct  transcript  of  the  testimony  and  pro- 
ceedings in  the  cause,  is  a  prima  facie  correct 
statement  of  such  testimony  and  proceedings." 

While  it  is  true  that  in  the  former  action,  the 
plaintiffs  were  Kenigan  and  the  respondent  and 
tlie  defendants  were  appellant  and  his  wife,  the 
facts  in  the  offer  of  testimony  were  directly  in 
issue,  and  the  offered  testimony  shows  that  a  cross- 
examination  of  the  witness  took  place. 

The  question  for  consideration  is  that  the  party 


62 


62^ 


—  44  — 

against  whom  the  evidence  is  offered  had  an  oppor- 
tunity of  cross-examination. 
Cyc.  Vol.  16,  p.  1091. 

Complete  mutuality  or  identity  of  all  the  parties 
is  not  neces^ry  to  admit  testimony  in  the  former 
suit.  It  generally  suffices  if  the  issue  be  the  saino 
and  the  party  against  whom  it  is  offered  had  full 
opportunity  of  cross-examination. 

Olosson  V.  Barbancy,  7  Rob.  438. 

In  the  case  of 

Fredericks  v.  Judah,  15  Pac.  305,  (CaL) 

the  testimony  of  a  deceased  witness,  given  in  an 
action  brought  by  the  executrix  of  the  estate,  of 
which  defendants  were  heirs,  against  the  plaintiff 
as  lessee  of  the  property,  was  held  to  be  admissible 
in  a  subsequent  action  between  the  plaintiff  and 
the  heirs  on  questions  of  tenancy,  and  adverse  pos- 
session, the  issue  being  as  to  whether  the  plaintiff 
held  the  property  as  tenant  or  as  his  own.  The 
rule  is  laid  down  by 

Greenleaf,  Chap.  10,  Sec.  163, 
as  follows : 

"But  where  the  testimony  was  given  undor 
oath,  in  a  judicial  proceeding,  in  which  the 
adverse  litigant  was  a  party,  and  where  he  had 
the  power  to  cross-examine,  and  was  legally 
called  upon  so  to  do,  the  great  and  ordinary 
test  of  truth  being  no  longer  wanting,  the 
testimony  so  given  is  admitted,  after  the  do- 
cease  of  the  witness,  in  any  subsequent  suit 
between  the  same  parties.  It  is  also  received, 
if  the  witness,  though  not  dead,  is  out  of  the 
jurisdiction." 
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And  the  same  author,  further  discussing  this 
proposition  in  section  104,  announced  the  rule  as 
follows  : 

"The  admissibility  of  tliis  evidence  seems  to 
turn  rather  on  the  right  to  cross-examine,  than 
upon  the  precise  nominal  identity  of  all  the 
parties.  Therefore,  where  tlie  witness  testi- 
fied in  a  suit,  in  which  A.  and  Several  others 
were  plaintiffs,  ajrainst  B.  alone,  his  twlimony 
was  held  admissible,  after  his  death,  in  a  sub- 
sequent suit  relating  to  the  same  matter, 
brought  by  B.  against  A.  alone." 

See  likewise 

Philadelphia,  W.  &  B.  R.  Co.  v.  Howard, 

13  How.  307. 
Morehouse  v.  IVtorehouse,  17  Abbott  (N.  C.) 

407. 
Rucker  v.  Hamilton,  33  Ky.  30. 
Jones  V.  Wood,  10  Pa.  St.'  (4  Harris)  425. 
Yale  V.  Comstock,  112  Mass.  207. 

(k)  The  appellant  was  asked  the  following 
questions,  and  the  court's  ruling  in  reference  to 
them  constitute  specifications  of  error . 

"Q.  What  was  this  paper  offered  in  evi- 
dence for,  if  you  know? 

IMr.  Maury :  Objected  to  as  immaterial  and 
irrelevant  and  calling  for  a  conclusion  lK)th 
of  fact  and  law  and  calling  for  the  opinion  of 
the  witness. 

The  Court:     The  objection  is  sustained. 

To  which  ruling  of  the  court,  defendant  ex- 
cepted." 

"Q.  Let  me  af^k  you  if  it  was  not  offered  in 
evidence  as  a  part  consideration  for  the  part- 
nership? 

Mr.  Maury:  Objected  to  as  leading  and 
also  as  calling  for  a  conclusion  of  fax!t  and 
law,  and  the  opinion  of  the  witness. 
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Objection  sastained,  to  which  ruling  of  the 
court,  the  defendant  excepted.'' 

"Q.  Was  it  offered  for  the  purpose  of  show- 
ing any  liability  on  your  part  in  that  case? 

Objected  to  as  leading  and  calling  for  a 
conclusion  of  fact  and  law  and  calling  for  an 
opinion  of  the  witness. 

Objection  sustained.  Exception  taken  by 
defendant.'' 

"Q.  Can  you  state  for  what  purpose  it  was 
expressly  offered? 

Mr.  Maury:  Objected  to  as  being  an  in- 
volved question  and  calling  for  a  conclusion 
of  fact,  and  it  not  having  been  shown  that 
there  was  any  express  purpose  in  offering  it. 

Objection  sustained,  to  which  ruling  of  the 
court  the  defendant  excepted." 

"Q.  It  is  charged  in  this  complaint  that  he 
(meaning  you)  has  refused  to  make  any  ac- 
counting, though  he  has  acknowledged  in  writ- 
ing and  agreed  to  pay  plaintiff  O'Meara,  the 
sum  of  twelve  thousand  dollars  when  the  pay- 
ment shall  be  made  by  Galiger  and  Clymo.  Do 
you  know  what  that  refers  to?" 

Mr.  Maury:  Objected  to  as  irrelevant  and 
immaterial. 

The  Court :     I  will  sustain  the  objection. 

To  which  ruling  of  the  court,  defendant  duly 
excepted. 

Mr.  McHatton:  We  offer  to  show  that  it 
referred  to  this  agreement. 

Mr.  Maury :  We  object  to  the  offer  as  being 
an  offer  of  irrelevant  and  immaterial  evidence. 

The  Court :     The  objection  is  sustained. 

To  which  ruling  of  the  court,  the  defendant 
excepted. 

Transcript,  pages  164-167." 

"Q.  Do  you  know  whether  he  contended  in 
the  trial  of  the  other  case  that  you  were  liable 
to  him  on  that  note? 

Mr.  Maury :  This  is  objected  to  as  incompe- 
tent, irrelevant  and  immaterial  and  as  calling 
for  a  conclusion. 

The  Court :     Tho  objection  is  sustained. 


—  47  — 

To  which  ruling  of  the  court  defendant  then 
and  there  duly  asked  for  and  was  allowed  an 
exception." 

Transcript,  page  184. 

"Q.  You  may  state  whether  upon  the  trial 
of  the  other  case,  he  claimed  you  were  re- 
sponsible to  him  on  the  note? 

Mr.  Maury :  Objcn^ted  to  as  being  a  repeti- 
tion, and  the  court  has  ruled  on  that  three  or 
four  times  against  counsel. 

The  Court:  The  objection  is  sustained,  to 
which  ruling  defendant  excepted." 

Transcript,  page  185. 

These  questions  are  grouped,  because  in  their 
consideration,  the  same  general  1(^1  principlen 
are  involved.  Their  purpose  was  to  show  the  posi- 
tion of  respondent  at  other  times  at  variance  with 
the  position  that  he  was  then  maintaining.  Tlie 
note  sued  on  was  the  subject  of  discussion,  and  tlie 
object  of  the  interrogatories  was  to  show  that  at 
another  time  the  plaintiff  claimed  that  the  note 
represented  a  share  in  the  profits  of  the  partner- 
ship transaction,  and  did  not  represent  a  liability 
on  account  of  services  that  were  performed.  If 
this  is  true,  and  this  fact  could  be  established  by 
the  questions  i)ropounded,  the  questions  should 
have  been  answered. 

Section  8025  of  the  Revised  Codes  provides  that 
a  witness  may  be  impeached  by  evidence  that  he 
has  made  at  other  times  statements  inconsistent 
with  his  present  testimony.  This  section  wa»  con- 
sidered in  the  case  of 

State  V.  Burrell,  27  Moot.  285, 
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when  the  conrt  said: 

"Owing  to  the  frequency  with  which  able 
counsel  raise  the  point,  and  contend  fop  it  in 
this  court,  that  when,  on  cross-examination,  a 
witness  is  asked  if  he  has  not  at  other  times 
made  statements  inconsistent  with  his  present 
testimony,  he  must  have  related  to  him,  before? 
am  answer  is  required,  the  circumstances  of 
time^  place,  and  persons  present,  we  find  it 
now  proper  to  say  that  it  is  not  always  neces- 
sary to  make  such  relation  to  the  witness.  If 
such  a  question  be  asked  without  reference  to 
such  circumstances,  the  (juestion  is  proper. 
If,  in  answer  to  a  queston  so  put,  he  deny  that 
he  has  made  any  inconsistent  statements,  or 
say  that  he  does  not  remember,  that  ends  the 
matter;  and  he  cannot  be  impeached  by  a  pro- 
duction of  evidence  that  he  has  done  so,  for  the 
rea.son  that  a  proper  foundation  for  such  im- 
peaching evidence  has  not  been  laid.  (Sec- 
tion 3380,  Code  of  Civil  Procedure.)  Before 
such  evidence  mav  be  introduced  to  contradict 
him,  common  justice  and  ordinary  fairness  de- 
mand that  he  have  his  memory  aided  by  such 
relation  of  such  circumstances,  and  that  he  be 
allowed  to  tell  and  explain  exactly  what  he  did 
say,  if  he  said  anything  apparently  or  at  all  in- 
consistent at  other  times.  If  counsel  intended 
to  go  further,  and  to  bring  in  evidence  of  such 
inconsistent  statements,  if  the  witness  deny 
them  OP  say  he  does  not  remembep,  then,  and 
only  then,  is  it  necessary  to  lay  such  a  foun- 
dation. These  remarks,  of  course,  are  not  in 
tended  to  apply  to  admissions  or  declarations 
of  a  party  as  evidence  against  such  party." 

The  questions  propounded  were  propep  and  the 
objections  which  wepe  made  to  them  should  have 
been  oveppuled. 

(1)  Mp.  Bepkin,  a  witness  for  the  appellant, 
testified  that  the  services  performed  by  the  re- 
spondent were  worth,  in  his  judgment,  $100  and 
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Upon  cross-examination  he  was  asked  the  follow- 

ing  question : 

"Q.  There  is  no  price  which  you  can  fix  on 
the  value  of  services  in  the  promoting?  of  prop- 
erty, in  the  sal(?s  of  mining  property?" 

This  question  was  objected  to  and  overruled  and 

an  exception  saved. 

"A.  No,  sir,  you  cannot  set  any  price  on 
promoting  properties." 

Transcript,  page  226. 

"Q.  Suppose  he  were  not  hired,  but  were 
working  jointly  with  the  other,  or  another, 
who  Avas  promoting  a  sale,  and  that  there 
was  no  agreement  as  to  the  exact  amount  of 
compensation.  Have  you  any  way  of  fixing 
the  value  of  his  servicas? 

Mr.  McTIatton :  Objected  to  on  the  ground 
that  the  question  is  improper,  in  that  the  testi- 
mony sliows  that  he  was  not  operating  jointly 
with  McDermott  in  this  case;  that  the  plaintiff 
himself  testified  that  when  the  Gallwey  and 
other  lease  fell  through  h?  was  not  entitled  to 
any  wages  up  until  that  time,  and  that  the 
testimony  shows  that  he  was  not  working 
jointly  with  the  defendant  but  that  be  went 
there  at  th«  request  of  the  defendant. 

The  Court:     The  objection  is  overruled. 

To  which  ruling  of  the  court  defendant  then 
and  there  duly  asked  for  and  was  allowed  an 
exception. 

A.  Well,  as  I  stated,  if  the  party  was 
jointly  and  equally  interested  in  the  property, 
it  would  be  different  entirely.  There  is  no 
way  of  determining  that  one  should  have  more 
than  the  other,  if  they  are  jointly  and  equally 
interested." 

Transcript,  pages  227-228. 
The  purpose  of  these  questions  is  too  apparent 
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to  need  comment.  It  was  to  create  the  impression 
that  the  respondent  in  some  way  was  to  have  his 
compensation  measured  by  the  profits  realized  on 
the  deal. 

As  we  have  already  contended  the  profits  were 
entirely  foreign  to  the  controversy  then  on.  In 
the  suit  which  was  originally  brought,  where  the 
partnership  was  attempted  to  be  established,  this 
question  was  disposed  of,  and  the  respondent  in  th*. 
case  then  on  trial  was  only  entitled  to  the  reason- 
able market  value  of  the  services  rendered.  It 
seems  to  us  that  it  was  highly  prejudicial  to  in- 
ject into  the  case,  over  objection,  the  fact  that  in 
some  way  or  other  the  respondent  should  be  con- 
sidered jointly  interested  in  the  deal,  and  that  his 
compensation  should  be  measured  by  the  money 
which  McDermott  was  making  out  of  the  transac- 
tion. 

We  have  reviewed  only  a  fractional  part  of  the 
rulings  which  appear  in  this  record  in  relation  to 
the  admissibility  of  evidence,  and  while  we  do  not 
claim  that  a  single  ruling  by  itself  is  prejudicial  to 
the  extent  of  warranting  a  reversal  of  the  case,  we 
do  claim  that  these  rulings,  unalterably  against  the 
appellant,  excluding  some  testimony  here  and  ad- 
mitting some  testimony  there,  so  resulted  that  the 
jury  was  justified  in  thinking  that  instead  of  the 
reasonable  value  of  the  services  being  the  standard 
for  their  government  in  damages  that  were  to  be 
assessed,  if  any,  they  were  at  liberty  to  consider 
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the  respondent  a^i  interested  in  the  deal  and  fix  his 
compensation  according  to  the  profits  realized. 

(m)     Upon  the  submission  of  the  evidence,  a  le* 
quest  was  made  for  special  findings. 
Transcript,  pages  455-457. 

This  request  was  denied,  and  a  motion  was  theo 
presented  requiring  the  respondent  to  elect  <Mk 
which  cause  of  action  he  would  stand.  This  was 
likewise  denied. 

Transcript,  page  458. 

While  it  is  true  that  a  compliance  with  these 
requests  on  the  part  of  tlie  court  was  discretionary, 
to  some  extent,  we  submit  that  if  ever  a  case"  was 
tried  where  these  requests  should  he  granted,  it  was 
this  case. 

The  appellant  was  entitled  to  know  whethw  the 
verdict  of  the  jury  would  be  based  on  the  written 
instrument  sued  on,  or  whether  it  would  be  based 
on  the  quantum  meruit  claim. 

Section  6758  of  the  Revised  Codes  provides  that 
a  special  verdict  may  be  rendered,  and  in  the  light 
of  the  divergent  statements  made,  the  respondent, 
in  one  breath  relying  upon  a  partnership  liability, 
and  in  the  next  breath  claiming  compensation  for 
services  regardless  of  partnership  liability,  we  be- 
lieve that  it  was  a  proper  case  for  the  submissioo 
of  a  special  verdict.  We  also  believe  tliat  the  re- 
spondent should  have  been  compelled  to  elect, 
upon  the  termination  of  the  case  and  when  the  evi- 
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deuce  was  all  submitted.  It  would  not  impose 
any  hardship  upon  the  resx>ondent  to  declare  upon 
which  cause  of  action  the  liability  of  the  appellant 
rested.  We  insist  that  this  election  should  have 
been  ordered  on  the  authority  of  the  following 
cases: 

Arthur  v.  Campbell,  13  Ky.  Law  Rep.  734. 
Hutt  V.  Hickey,  29  Atl.  456. 

ELECTION  OF  REMEDIES:  Under  the  facts 
as  they  existed,  the  doctrine  of  an  election  of  rem- 
edies has  application  to  the  respondent  seeking  to 
establish  a  liability  on  account  of  the  existence  of 
a  partnership  relation  so  as  to  recover  a  share  of 
the  profits,  and  he  is  now  estopped  from  maintain- 
ing this  action  for  the  value  of  the  services 
rendered. 

This  question  was  involved  by  the  answer  setting 
forth  the  institution  of  the  suit  to  establish  a  part- 
nership, and  its  adverse  determination.  This 
being  true,  the  court  erred  in  excluding  the  judg- 
ment roll. 

Transcript,  page  438. 

The  rule  that  we  are  now  invoking  is  forcibly 
stated  in  the  case  of 

Thompson  v.  Howard,  31  Mich.  308, 

as  follows: 

"A  party  may  not  take  contradictory  posi- 
tions and  where  he  has  a  right  to  choose  one 
of  two  modes  of  redress,  and  the  two  are  in- 
consistent that  the  assertion  of  one  involves 
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the  negation  or  repudiation  of  the  other,  his 
deliberate  and  settled  choice  of  one,  with 
knowledge  or  means  of  knowledge  of  such 
facts  as  would  authorize  a  resort  to  each  will 
preclude  him  thereafter  from  going  back  and 
electing  again." 

A  case  analogous  to  the  present  one  is 
Sacker  v.  Marcus,  86  N.  Y.  Supp.  83. 

There  an  action  was  brought  on  a  contract,  on 
the  theory  that  it  created  a  partnei-ship,  and  the 
court  held  that  the  plaintiff  was  bound  by  his  elec- 
tion, and  that  he  could  not  sue  on  the  same  con- 
tract on  the  theory  that  it  was  one  of  employment. 

ERRORS  IN  INSTRUCTIONS:  Instruction 
No.  1  is  erroneous.  It  is  misleading  and  is'  inap- 
plicable to  the  facts  shown  to  exist.  Under  the 
evidence  the  court  should  have  instructed  the  jury 
that  the  payments  were  not  made  as  provided  for 
in  the  lease  and  bond,  and  the  question,  under  the 
proof,  should  not  have  been  submitted  as  to 
whether  the  payments  were  substantially  made. 

Instruction  No.  2  is  misleading.  It  practically 
told  the  jury  that  if  the  instrument  sued  on  was 
delivered  to  the  respondent  it  belonged  to  him. 
The  evidence  was  conflicting  as  to  the  circum- 
stances attendant  upon  the  delivery  of  this  instru- 
ment, and  the  jury  should  have  been  advised  that 
if  the  delivery  was  conditional,  the  performance  of 
the  conditions  was  necessary  before  ownership 
vested. 
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Instruction  No.  3-a,  as  submitted,  should  have 
teeen  given. 

Transcript,  page  460. 

It  was  based  upon  the  evidence  of  respondent. 
He  restricted  his  claim  for  compensation  to  the 
services  performed  in  connection  with  the  Galiger 
and  Clymo  lease  and  bond  and  this  lease  and  bonrl 
was  given  on  the  2d  of  February,  1907.  The  re- 
spondent testified  that  he  was  not  claiming  for  any 
services  except  those  rendered  in  connection  with 
the  Galiger  and  Clymo  lease  and  bond.  This  in- 
struction was  modified  so  as  to  place  no  limit  as 
to  time  within  which  the  services  were  rendered. 

Instruction  No.  6-a  should  have  been  given  as 
requested.  The  modification  as  made  permitted 
the  jury  to  find  for  the  respondent  on  the  first 
cause  of  action,  even  though  they  found  from  tho 
evidence  that  he  had  been  paid  in  full  for  tlie 
services  that  were  rendered  by  him.  The  instruc- 
tion is  palpably  wrong.  By  it  the  jury  were  told 
that  even  though  the  plaintiff  was  paid  in  full  for 
the  services  that  he  performed,  and  for  which  the 
action  was  brought,  they  might,  nevertheless,  fin<l 
against  the  appellant  on  the  first  cause  of  action. 

Instruction  No.  8-a  should  have  been  given.  We 
have  already  stated  our  views  fully  as  to  the  fail- 
ure of  the  respondent  to  show  a  compliance  with 
the  conditions  eypressed  in  the  note,  and  without 
which  no  right  of  action  existed.     This  instruc- 
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tion  was  expressive  of  that  principle  and  should 
have  been  given. 

Instruction  No.  9-a  is  a  correct  statement  of  the 
law  applicable  to  the  facts  before  the  jury  and 
should  have  l)een  given. 

Instructions  Nos.  10-a  and  11-a  ought  likewise 
to  have  been  given,  because  tlie  matters  to  which 
they  refer  were  not  incorporated  in  tlie  instruc- 
tions that  w^ere  given  to  the  jury.  Tlie  case  was 
submitted,  leaving  the  jury  to  conjecture  what  the 
law  was. 

InF!.truction  No.  18-a  should  have  been  given. 
We  have  already  discussed  the  incorrect.ne.ss  of  the 
court's  rulings  on  the  admissibilitv  of  evidence 
showing  the  profits  which  appellant  made.  The 
second  cause  of  action  had  to  do  with  tlie  reason- 
able value  of  the  services  rendered.  This  value 
phould  be  doterniined  regardless  of  what  the  profits 
might  be.  We  believe  that  it  will  be  conceded 
that  this  is  the  true  rule  and  the  instruction  we 
are  now  considering  correctly  stated  the  law  and 
should  have  been  given.  It  would  have  had  a 
tendency  to  remove  the  hurtful  effect  of  the  evi- 
dence referred  to,  admitted  over  objection. 

Instruction  No.  20-a  should  likewise  have  been 
given.  There  was  an  irreconcilable  conflict  in  the 
evidence,  and  the  jury  by  this  instruction  would  be 
advised  how  to  proceed  in  passing  upon  its  credi- 
bility. 

We  believe  thit  all  the  instructions  asked  by 
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appellant  contain  correct  statements  of  the  law  ap- 
plicable to  the  facts  that  were  developed  at  tho 
trial,  and  they  should  have  been  ^ven  to  the  jury. 
The  line  of  argwment  pursued  by  counsel  was 
legitimate  and  authorized,  and  should  not  have 
been  interrupted,  and  the  direction  given  to  the 
jury  by  the  court  to  disregard  it  was  wrong.  There 
was  evidence  before  the  jury  that  the  suit  referred 
to  had  been  prosecuted,  and  its  institution  and 
prosecution  were  matters  that  might  pertinently 
be  commented  on. 

We  have  heretofore  discussed  the  insufficiency 
of  the  evidence  to  authorize  a  recovery  on  either 
count,  and  it  would  serve  but  little  purpose  to 
duplicate  the  views  expressed.  We  insist  that  on 
the  record  presented  the  judgment  should  be  re- 
versed and  a  new  trial  ordered. 

EespectfuUy  submitted, 

JOHN  J.  McMATTON, 
JESSE  B.  ROOTE, 

Attorneys  for  Appellant. 
WALSH  &  NOLAN, 

Counsel  for  Appellant.  j 
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IN  THE 

l^ttpretne  Court  of  tbe 
l^tate  of  il^ntana 


JOHN  H.  O'MEARA, 

Plaintiff  and  Respondent, 

V. 

PETER  T.  McDERMOTT, 

Defendant  and  Appellant. 


RESPONDENT'S  BRIEF. 
The  court  will  find  the  record  of  testimony 
on  this  appeal  both  long  and  tedious.  It  is 
pregnant  with  repetition.  It  emphasizes  the 
existence  of  an  aggravated  controversy  over  the 
legal  significance  of  a  few  simple  facts.  These 
facts  must  be  grasped  as  an  entirety  in  order 
that  the  limitations  of  law  may  boldly  appear. 
Fully  fortified  by  the  record,  and  for  mutual 
convenience,  we  reduce  herewith  such  facts  to 
a  simple  narrative. 

On  April  sixth,  1906,  O'Meara  was  invited  to 
meet  McDermott,  a  brother-in-law  of  the  Bishop 
of  Helena,  at  the  B.,  A.  &  P.  depot,  Butte, 
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Montana,  by  one  Kerrigan.  After  introduction, 
McDermott  said  in  substance:  "O'Meara,  you 
have  in  an  application  with  the  Bishop  for  a 
lease  and  bond  on  the  Burke  and  Balaklava 
claims.  Now,  O'Meara,  if  you  will  come  in 
with  us,  consolidate  our  interests  together,  we 
are  going  over  this  morning  to  .the  Bishop  for 
an  option  or  lease  and  bond  on  the  property  and 
we  think  we  shall  get  it.  If  you  should  get  it, 
O'Meara,  it  is  optional  with  you  whether  we 
are  in  with  you  or  not."  To  which  O'Meara 
replied  in  substance:  "If  I  am  getting  in  with 
you,  you  may  consider  my  application  cancelled, 
and  you  may  so  advise  the  Bishop  when  you  get 
to  Helena."  T.  274.  McDermott  and  Kerrigan 
then  left  for  Helena.  By  "we''  of  course,  was 
meant  O'Meara,  Kerrigan  and  McDermott. 

Although  McDermott  did  not  succeed  with 
the  Bishop  till  the  following  October,  T.  46, 
the  three,  in  the  interim,  canvassed  for  a  pur- 
chaser notwithstanding,  T.  143,  and  O'Meara 
then  actually  introduced  Hall,  who  subsequently 
became  the  potent  factor  in  the  turn.    T.  259. 

When  the  option  was  obtained,  Mr.  McDer- 
mott hastened  to  .notify  O'Meara,  saying  in  sub- 
stance: "We  have  the  option;  get  busy."  T. 
44. 

Prior    to    the    conversation    at    the    depot 
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O'Meara  had  had  a  lease  on  the  property,  had 
worked  it,  and  become  famiUar  with  it.  T. 
48,  275-285.  McDermott  was  a  traveling  sales- 
man, while  O'Meara  and  Kerrigan  were  prac- 
tical miners. 

From  October  on,  each  gave  his  services  in 
the  manner  of  an  ordinary  promoter  tow^ards 
turning  the  property  for  a  profit.  O'Meara  ad- 
vanced McDermott  small  sums  of  money,  with- 
out question,  for  incidental  trips.  T.  98.  Mc- 
Dermott essentially  guided  and  instructed,  while 
O'Meara  obeyed.  Little  was  said  as  to  their 
legal  relation.  O'Meara  assumed  from  what 
was  said  that  he  was  an  equal  partner  in  the 
option  with  McDermott  and  Kerrigan.  Mc- 
Dermott kept  his  own  counsel  as  to  his  relation 
with  the  Bishop,  and  inspired  confidence  in  his 
associates  with  a  generous  use  of  the  pronoun 
"we." 

Their  efforts,  meeting  with  varied  vicissitudes, 
were  finally  crowmed  with  success  in  the  follow- 
ing March,  when  McDei-mott  announced  the 
turn,  and  proceeded  to  adjust  with  his  asso- 
ciates. McDermott  paid  O'Meara  $500.00,  then 
$200.00  on  account,  T.  349,  350,  out  of  the  first 
installment  of  the  purchase  price.  McDermott 
then  attempted  to  adjust  with  his  associates  as 
to  the  balance  due,   should  all   installments  be 


.    4 

met.  H€  first  prepared  and  offered  his  condi- 
tional promissory  note,  which  was  refused,  T. 
94,  ^27.  He  then  prepared  and  offered  his  sec- 
ond conditional  $12,000  promissory  note,  which 
O'Meara  accepted  as  an  incident  to  the  supposed 
partnership.    T.  69,  72,  76. 

Subsequently,  0*Meara  and  Kerrigan  learned 
that  the  deal  had  been  turned  for  a  sum 
$125,000  in  excess  of  the  option  price.  They 
promptly  demanded  of  McDermott  further  ad- 
justment. McDermott  refusing,  suit  was  insti- 
tuted in  the  following  June  in  the  District 
Court  of  Silver  Bow  County,  for  an  accounting: 
on  an  alleged  partnership  against  McDermott 
and  wife,  and  an  injunction  pendente  lite  was 
granted  to  save  the  partnership  money  intact, 
if  any.  On  a  final  hearing  therein,  in  January 
following,  the  relief  prayed  for  was  denied.  At 
this  hearing,  O'Meara  learned  that  no  such  a 
thing  as  a  partnership  had  existed  between  them ; 
that  the  Bishop  had  given  McDermott  an  op- 
tion on  the  ground,  good  from  October,  1906, 
to  January  1,  1907;  that  from  February  on  Mc- 
Dermott was  acting  as  the  Bishop's  agent  in 
disposing  of  the  property  and  had  been  success- 
ful through  himself  and  associates,  and  that  as 
such  agent,  he  had  a  right  to  expect  a  large 
commission  from  the  Bishop. 
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O'Meara  thus  learning  that  he  had  never 
been  a  partner  with  McDermott,  promptly  in- 
stituted the  present  action.  His  first  count  is 
based  on  the  second  conditional  $12,000  promis- 
sory note,  made  out  in  the  handwriting  of  Mc- 
Dermott and  delivered  as  aforesaid.  His  second 
count  is  based  on  a  qtmntum  meruit  for  services 
rendered  in  and  about  the  sale  of  the  Burke  and 
Balaklava  claims,  at  the  value  at  which  Mc- 
Dermott himself  had  set  them  in  an  attempt  at  a 
quasi  friendly  adjustment. 

McDermott,  answering,  set  up  as  defense  to 
the  first  count:  (A)  Want  of  consideration  for 
that  0*Meara  had  promised  for  himself  and 
Kerrigan,  a  full  acquittance  to  McDermott  in 
the  premises,  and  had  failed  to  comply.  (B) 
Non-acceptance  of  the  note  by  O'Meara.  (C) 
Condition  not  performed.  And  (D)  Prior  ad- 
judication. And  to  the  second  count  CA)  Gen- 
eral denial;  and  (B)  prior  adjudication.  By 
reply,  O^Meara  took  issues  with  such  defenses, 
and  on  proof  adduced,  the  jury  found  for 
O'Meara. 

We  submit  that  O'Meara's  lulled  ignorance 
of  his  true  legal  relation  with  McDermott,  and 
McDermott's  change  of  front  on  wealth  ac- 
quired, are  the  causes  for  the  call  on  the  courts 
in  the  premises. 
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We  feel  justified  in  sayings  from- the  record 
of  testimony  herein,  that  natural  right  and  jus- 
tice is  on  the  side  of  O'Meara,  and  we  feel 
further  justified  in  stoutly  asserting  that  the 
proper  measure  of  the  value  of  O'Meara's  ser- 
vices is  the  sum  of  $12,000,  being  the  very 
amount  McDermott  personally  thought  them 
worth,  when  voluntarily  adjusting  with  his  as- 
sociates, and  at  a  time  when  McDermott  was 
not  altogether  prejudiced  against  the  value  of 
0'Meara*s  services  in  the  premises.  That  the 
trial  court  and  jury  so  felt,  therefore  occasions 
us  no  surprise. 

Appellant's  statement  of  the  case  is  «terse  and 
unsatisfactory  because  incomplete.  This  is  due. 
perhaps,  to  the  fact  that  the  counsel  who  wrote 
the  brief  did  not  try  the  case.  To  avoid  pro- 
lixity, but  without  waiver  of  any  such  defect, 
we  will  endeavor  to  weave  in  the  deficiency  on 
argument  of  the  various  points.  Alleged  errors 
committed  at  the  trial  are  numerous,  but  of  this, 
opposing  counsel  are  magnanimous  enough  to 
say,  B-34,  "that  many  are  devoid  of  merit." 
We  regret  opposing  counsels'  childish  insinua- 
tion in  this  connection,  that  the  record  shows 
uniform  rulings  in  O'Meara's  favor.  We  sucf- 
pest,  in  extenuation,  however,  their  absence  from 
the  trial,  and  we  also  suggest  the  happy  coinci- 
dence that  the  record  is  not  further  burdened 
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with  rulings  adverse  to  O'Meara,  and  with  those 
in  favor  of  McDermott.  We  content  ourselves, 
therefore,  with  an  effort  at  answering  only  those 
errors  which  opposing  counsel  have  seen  fit  to 
treat  and  follow  consecutively  the  order  of  their 
arrangement  thereof  in  the  brief. 


ARGUMENT. 

Appellant's  principal  contention,   with   refer- 
ence to  the  first  count,  is  an  asserted  complete 
failure  of  proof  as  to  the  happening  of  the  con- 
dition of  the  promissory  note.    This  assertion  is 
unconscionable.    The  lease  and  bond  referred  to 
in  the  note  gave  Galinger  and  Clymo  the  right 
to  purchase  the  property,  T-116,   within   forty 
days  from  the  date  February  2,  1907,  for  $375,- 
000;  or   for  $400,000,  payable  in  installments 
as  follows :    Within  forty  days  from  date  $85,- 
000;  within  three  months  thereafter  $157,500; 
and  within  three  months    thereafter  $157,500. 
The  forty  days  elapse  apparently  without  any 
payment   thereunder.     On   the  23rd  of   March 
following,  the  lease  and  bond  was  supplemented, 
T-101,  103,  by  an  escrow  agreement  and  deed, 
deposited  with  the  First  National  Bank  of  Butte, 
with  instructions  to  deliver  to  Galinger,  upon 
the  payment  of  $85,000  cash,  $157,500  on  June 
14,  1907,  and  $157,500  on  September  14,  1907. 
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The  lease  and  bond  and  escrow  agreement  were 
again  supplemented,  T-103,  by  another  agree- 
ment between  the  parties,  of  date  June  14,  1907. 
This  agreement,  for  a  consideration,  extended 
the  time  for  further  payments,  and  contained  this 
pertinent  clause; 

"In  case  such  payments  are  so  made,  in- 
cluding interest  as  above  specified,  the  saiiic 
will  be  accepted  as  full  compliance  with  the 
terms  of  said  escrow  memorandum,  and  of 
the  lease  and  agreement,  pursuant  to  which 
the  said  deed  was  d':posited  in  escrow  "  T. 
104. 

The  last  payment  of  the  $400,000  was  met 
September  12,  1907.    T.-105. 

Now,  it  follows,  that  when  McDermott  de- 
livered to  O'Meara  the  note  in  question,  to-wit, 
March  27,  1907,  he  had  already  placed  himself 
in  a  .position  unbeknown  to  O'Meara,  where  he 
might  at  all  times  say  and  pretend  to  O'Meara, 
as  even  on  this  appeal,  that  payments  were  not 
met  as  limited  in  the  lease  and  bond.  In  other 
words,  McDermott  had  worked  out  a  situation 
where,  if  the  lease  and  bond  and  days  of  actual 
payment  of  the  purchase  price  alone  were  con- 
sidered, he  possessed  a  technical  defense  to  the 
note.  But  McDermott  and  opposing  counsel 
wholly  overlooked  the  fact  that  when  McDer- 
mott gave  O'Meara  the  note,  the  previous  speci- 
fications of  payment   were   even   then   merged 
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into   those   of    the  escrow    agreement,     which 
changed  the  dates  of  payment,  and  fixed  the 
final  payment  at  September  14,  1907.    In  law, 
of  course,  McDermott    intended  and    gave  the 
note  with  reference  to  the  then  condition  of  the 
lease  and  bond.    The  fact  also  remams  that  the 
specifications    of    payment    were    subsequently 
changed  by  the  agreement  of  June  14,  T.- 103-4, 
and  'th«t  the  purchaser  in  part  availed  himself 
thereof,  yet  the  purchaser  met   the  balance  of 
the  purchase  price  within  time,  on  September 
12,   1907,  and  thereby  clinched  for  every  one 
interested  in  the  lease  and  bond,  McDermott's 
solemn  agreement  that  such  payment  should  be 
in  full  compliance  with  the   terms  of  the  lease 
and  bond.     T.-104.     That  under   such  circum- 
stances, McDermott  should  now  sav  that  such 
full  compliance  did  not  apply  to  O'Meara,   is 
what  we  think  unconscionable.    McDermott  and 
his  counsel  are  attempting  to  violate  every  max- 
im of  jurisprudence.    Under  such  circumstances, 
McDermott  plainly  estopped  himself  from  there- 
after  asserting  that   there   was  no  compliance 
with  the  lease  and  bond  to  anyone  whatsoever. 

The  court  will  observe  that  the  note  recites : 
"Payments  shall  be  made  subject  to  the  condi- 
tions and  agreements  of  the  existing  lease  and 
bond  held  by  Messrs.  Galiger  and  Clymo  *  *  * 
$6,000  shall  be  paid  upon  completion  of  second 
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payment  on  said  lease  and  bond.  *  *  *  The 
balance  $6,000  to  be  paid  not  later  than  ten  days 
after  the  completion  of  the  terms  of  said  leaso 
and  bond,  and  'the  fulfillment  thereof" ;  and  from 
the  evidence  that  McDermott  never  permitted 
the  lease  and  bond  to  lose  its  existence.  The 
court  will  further  observe,  from  the  circum- 
stances attendant  upon  the  giving  of  the  note, 
and  from  the  note  itself,  that  it  was  McDer- 
mott's  cardinal  intent  that  there  should  be  no 
payments  on  the  note,  unless  there  was  pay- 
ments of  the  purchase  price,  and  then  accord- 
ingly. But,  and  notv/ithstanding  the  tenor  cf 
the  note  and  the  evidence,  opposing  counsel  lay 
stress  on  the  concludig  paragraph  of  the  note: 
"Failure  to  meet  payments  as  specified  in  said 
lease  and  bond  agreement,  nullifies  this  note." 
Opposing  counsel  assume  that  the  words  ''as 
sf>ecified"  are  synonymous  with  the  words  "a> 
limited."  Counsel  then  proceed  to  argue  as  it 
the  only  two  essential  facts  necessary  to  a  de- 
termination of  the  question  are  (a)  the  dates  of 
payment  limited  in  the  lease  and  bond  as  draft- 
ed; and  (b)  the  dates  of  actual  payment  there- 
under; and  conclude,  since  the  dates  varie<:l. 
that  the  note  was  nullified.  Counsels'  patent 
€rror  lies  in  assuming  that  the  note  was  left 
standing  at  the  post,  while  conceding  that  the 
lease  and  bond  was  carried  on  to  victory.    The 
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contrary  is  true.  The  note  by  its  nature  and 
intent  was  an  incident  of,  and  inseparably  con- 
nected  with  the  lease  and  bond,  made  so  by  Mc- 
Dermott,  and  necessarily  moved  along,  as  did 
the  lease  and  bond,  itself.  Now,  the  function 
of  the  lease  and  bond  was  confessedly  fully  per- 
formed, and  thereby  the  vitality  of  the  note  was 
preserved. 

The  following  rules  and  maxims  are  appli- 
cable : 

"A  condition  in  a  contract,  the  fulfill- 
ment of  v^'hich  is  impossible  or  unlawful, 
within  the  meaning  of  the  article  on  the 
object  of  contracts,  or  which  is  reougnant 
to  the  nature  of  the  interest  created  by  the 
contract,  i^  void." 

4905  Rev.  Codes. 

The  condition  of  meeting  the  payments  at  the 
times  specified  in  the  lease  and  bond  according 
to  its  tenor  w^as  rendered  impossible  through 
actual  lapse  of  time, — the  40  days  having  passed 
without  a  payment, — when  McDermott  deliber- 
ately executed  and  delivered  his  note  to  O'Meara. 
Such  a  condition  was  therefore  void,  and  the 
last  paragraph  of  the  note  should  be  consid- 
ered a  nullity  if  the  court  should  take  it  to  mean, 
as  opposing  counsel  contend,  that  it  calls  for 
proof  showing  payments  strictly  within  the 
times  specified  in  the  lease  and  bond.  The  law 
applicable  to  the  present  condition  is  thus  stated : 
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"When  the  impossibility  is  known  to  the 
promisor  at  the  time  of  making  his  nromise, 
but  not  known  to  the  promisee,  he  must  l)e 
taken  to  have  intended  to  make  himself  al> 
solutely  liabk." 

9  Cyc,  627  and  639. 

"A  contract  must  receive  such  an  inter- 
pretation as  will  make  k  lawful,  operative, 
definite,  reasonable,  and  capable  of  being 
carried  into  eflFect,  if  it  can  be  done,  with- 
out violating  the  intention  of  the  parties." 
5033  Rec.  Codes. 

"A  contract  may  be  explained  by  refer- 
ence 'to  the  circumstances  under  which  it 
was  made  and  the  matter  to  which  it  re- 
lates." 

5036  Rev.  Codes. 

"In  cases  of  uncertainty  not  removed  by 
the  preceding  rules,  the  language  of  a  con- 
tract should  be  interpreted  most  strongly 
against  the  party  who  caused  the  uncer- 
tainty to  exist.  The  promisor  is  presumed 
to  be  such  partv." 

5043  Rev.  Codes. 

"Time  is  never  considered  as  of  the  es- 
sence of  a  contract,  unless  by  its  terms  ex- 
pressly so  provided." 

5047  Rev.  Codes. 

"One  must  not  change  his  purpose  to  the 
injury  of  another." 

6180  Rev.  Codes. 


"He  who  consents 
wronged  by  it." 
6183  Rev.  Codes. 


to   an    act    is    not 
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It  must  appeal  to  the  court  ere  this,  that  op- 
posing counsel  are  not  dealing  fairly  with  the 
record.  It  is  therefore  not  necessary  to  comment 
on  their  authorities  cited  in  this  behalf  for  that 
reason. 

Wt  cannot,  however,  overlook  opposing  coun- 
sels' peevish  attack  on  our  reply,  to  the  effect 
that  its  averments  are  "absolutely  meaningless.'' 
its  avermerrts  were  that  if  the  terms  of  the  lease 
and  bond  wer^  not  met,  McDermott  had  caused 
them  not  to  be  met  and  consented  thereto  for  the 
express  purpose  of  defeating  his  contract  with 
O'Meara,  and  therefore,  should  he  be  estopped 
from  asserting  that  the  or  any  payments  were 
not  met,  as  specified  in  the  lease  and  bond.  We 
think  the  court  -will  rather  say  that  such  aver- 
ments were  absolutely  appropriate  in  the  light 
of  McDermott's  general  conduct,  as  disclosed  by 
the  record.  The  propriety  of  such  averments 
should  have  become  manifest  to  counsel  on  pe- 
rusal of  their  cited  Bagley-Cohen  case,  had  they 
examined  it  sufficiently  well  to  advise  the  court 
of  its  import.  The  court  should  read  the  report- 
ed case  to  avoid  any  erroneous  impression.  The 
only  case  we  think  of  hitherto  before  the  court, 
at  all  resembling  the  present,  and  the  particular 
point  we  are  now  considering,  is  that  of  Noyes 
V.  Young,  32  Mont.,  226.  At  page  237  thereof, 
the  court  said: 
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"Had  the  defendant  prevented  the  con- 
tingency from  happening,  and  plaintiff  had 
broughft  suit  alleging  bad  faith  on  the  part 
of  the  defendant,  the  question  would  then 
be  presented. 
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In  conclusion,  we  therefore  feel  most  confi- 
dent that  the  trial  court  did  not  err  in  overrul- 
ing the  motion  for  a  non-suit  on  the  first  count. 
On  the  contrary,  we  say  that  had  the  question 
of  want  of  consideration  not  been  in  issue,  the 
trial  court  would  have  been  justified  in  per- 
emptorily instructing  the  jury  to  return  a  ver- 
dict for  the  plaintiff  thereon. 

2. 

To  the  second  count,  counsel  interpose  the 
objection  that  O'Meara's  services  were  rendered 
in  connection  with  the  sale  of  mining  claims, 
and  that  no  written  agreement  existed  therefor. 
This  objection  is  now  raised  for  the  first  time. 
The  record  is  barren  of  even  an  intimation  that 
such  an  objection  was  thought  of  in  the  trial 
court.  Hence,  it  is  now  too  late  to  raise  any 
such  objection  in  the  supreme  court. 
All  authorities. 

In  the  case  of  Christiansen  v.   Aldrich,  30 

Mont.,  at  page  453,  the  court  very  pertinently 

and  conclusively  say: 

"The  statute  is  not  pleaded,  and,  so  far 
as  the  record  shows,  the  defendants  did  not 
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in  the  district  court  rely  upon  it.  They 
cannot  now  avail  themselves  of  this  de- 
fense." 

Furthermore,  the  suggestion  that  no  written 
agreement  exiisted  is  entirely  gratuitous  on  the 
part  of  opposing  counsel.  The  record  does  not 
anywhere  disclose  whether  such  agreement  be- 
tween O'Meara  and  McDermott  was  in  writing 
or  not.  It  is  equally  gratuitous  for  us  to  say 
that  probably  there  were  no  writings  between 
O'Meara  and  McDermott  in  the  premises. 

That  opposing  counsel  should  feign  an  issue 
is.  we  think,  sufficient  reason  for  ignoring  their 
authorities  cited  in  support  thereof. 

It  is  very  well  taken  that  a  verbal  agreement 
authorising  or  employing  an  agent  or  broker, 
to  purchase  or  sell  real  estate  for  compensation 
or  a  commissin,  is  invalid,  but  it  is  further  sug- 
gested that,  if  desired  as  a  defense  to  a  claim  for 
servites  rendered  in  and  about  the  sale  of  real 
estate,  advantage  must  be  seasonably  taken 
thereof  or  the  legal  advantage  is  lost  or  waived. 

"A  party  to  a  contract  within  the  statute 
of  frauds  has  the  right,  if  he  choose  to  ex- 
ercise it,  'to  waive  the  protection  of  the 
statute,  and  thereby  make  the  contract  bind- 
ing. He  cannot  be  compelled  to  avoid  his 
contract,  and,  therefore,  neither  the  court, 
nor  a  stranger  to  the  contract,  can  inter- 
pose the  defense  of  the  statute  for  him.  * 
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*  *  And  one  who  fails  to  rely  upon  the 
statute  when  he  has  the  opportunity  to  do 
so,  cannot  thereafter  shield  himself  from 
liability  upon  that  ground." 

29  Am.  and  Eng.  Enc.  of  Law  (2nd  Ed.) 
811. 

"And  of  course,  the  statute  affects  only 
the  remedy  of  the  party  sought  to  be 
charged." 

29  Am.  and  Eng.  Enc.  of  Law  (2nd  Ed.) 
999. 

In  "this  case,  (there  was  no  advantage  taken 
of  the  point  whatsoever.  A  clear  cut  objection 
to  the  introduction  of  evidence  relating  to  the 
services  rendered  by  0*Meara  as  a  promoter,  to 
the  value  of  such  services,  to  the  compensation 
McDermott  received  from  the  sale,  and  to  other 
kindred  matters  complained  of-  by  opposing 
counsel,  based  on  the  theory  that  a  suitable  writ- 
ten inistrumerbt  was  necessary  to  warrant  a  re- 
covery therefor,  a  call  for  such  instrument,  a 
ruling  from  the  court  that  it  was  not  necessary, 
an  exception  duly  noted  and  preserved,  would 
have  given  this  court  an  opportunity  to  review 
such  a  ruling  on  the  part  of  the  trial  court. 
Such  evidence  was  clearly  within  the  issues  of 
the  pleadings.  The  trial  court  had  therefore  no 
right  to  exclude  such  evidence,  unless  the  de- 
fendant should  insist  on  the  enforcement  of  the 
statute,  and  the  defendant  not  urging  the  ex- 
clusion of  the  evidence  on  that  ground,  would 
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naturally  lead  the  trial  court  to  infer  either  that 
such  agreement  between  O'Meara  and  McDer- 
mott  was  in  writing,  or  if  not,  then  that  Mc- 
Dermott  was  high  minded  enough  not  to  claim 
the  benefit  of  the  s.tatute.  It  has  never  occurred 
to  us  that  it  was  the  province  of  a  court  in 
any  case,  to  make  defenses  for  a  defendant,  un- 
less thereto  directly  importuned  upon  good 
cause  shown.  It  is  not  at  all  apparent  from  the 
record  how  the  trial  court  would  have  ruled  had 
it  been  afforded  an  opportunity,  on  a  clear  cut 
objection  to  this  sort  of  evidence  for  the  cause 
now  assigned.  It  is  possible  that  the  trial  court 
would  have  ruled  in  defendant's  favor,  and  a 
large  portion  of  the  present  transcript  would 
thus  have  been  dispensed  with,  as  well  coun- 
sels' grumblings  that  the  trial  court  ruled  uni- 
formly in  O'Meara's  favor  in  the  premises. 

We  trust  that  opposing  counsel  will  not  think, 
from  what  has  been  said,  that  we  think  that  the 
statute  of  frauds  might  have  been  a  factor  m 
the  case  if  availed  of,  since  the  opposite  is  our 
vie  \  McDermott  had  gotten  O'Meara's  ser- 
vices for  nothing.  The  statute  says  unless  the 
agreement  for  such  services  be  in  writing,  duly 
signed,  the  agreement  is  invalid.  The  statute 
was  intended  to  prevent  fraud,  and  not  to  fur- 
ther it.  To  one  in  the  situation  of  O'Meara, 
the  courts  have  long  since  pointed  out  the  course 
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to  be  pursued  and  that  is,  a  count  upon  a  qttan- 

tum  meruit.    For  so  simple  a  point,  we  judge 

one  eminent  authority  should  suffice. 

"One  who  has  rendered  services  in  exe- 
cution of  a  verbal  contract  which,  on  ac- 
count of  the  statute,  cannot  be  enforced 
against  the  other  party,  can  recover  the 
value  of  the  services  upon  a  quantum 
meruit/* 

Browne,   Statute  of  Frauds,    (5th   Ed.) 
page  145,  and  cases  cited. 

Nor  does  the  particular  sub-division  of  our 
statute  of  frauds  under  discussion,  apply  to 
verbal  agreements  between  brokers  to  co-oper- 
ate in  making  sales  for  a  share  of  the  commis- 
sions. 

Gorham  v.  Heiman  (Cal.),  27  Pac.  289. 

Nor  is  it  essential  to  the  validity  of  an  agree- 
ment made  by  parties  to  share  in  the  profits  of 
a  contemplated  speculation  in  real  estate  that  it 
should  be  in  writing. 

Jones  V.  Patrick,   140  Fed.  403. 
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ALLEGED     ERRORS     IN     RULINGS    OF 

COURT. 
Under  this  title,  appellant  scantily  treats  er- 
rors denominated  "a"  to  "1"  inclusive,  Brief  35- 
50,  and  then  concludes : 

"We  have  reviewed  only  a  fractional  part 
of  the  rulings  which  appear  in  this  record, 
in  relation  to  the  admissibility  of  evidence, 
and  while  we  do.  not  claim  that  a  single 
ruling  by  itself  is  prejudicial  to  the  extent 
of  warranting  a  reversal  of  the  case,  we  do 
claim  that  these  rulings  unalterably  against 
the  appellant,  excluding  some  testimony 
here,  and  admitting  some  testimony  there, 
so  resulted  that  the  jury  were  justified  in 
thinking  that  instead  of  the  reasonable 
value  of  the  services  being  the  standard 
for  their  government  in  damages  that  were 
to  be  assessed  if  any,  they  were  at  liberty 
to  consider  the  respondent  as  interested  in 
the  deal,  and  fix  his  compensation  according 
to  the  profits  realized."    (Brief  50. 

Now,  our  answer  to  such  conclusion  is  that 
if  counsel  feared  the  jury  would  so  take  the  evi- 
dence, then  counsel  should  have  seen  to  it  that 
the  jury  were  suitably  instructed  on  that  point ; 
and  this  was  done  in  so  far  as  reasonable  value 
of  O'Meara's  services  were  concerned.  Instruc- 
tion 6-A ;  T.  23;  But  in  so  far  as  the  element 
that  the  jtn-y  might  al«5  consider  that  O'Meara 
was  in  the  deal,  and  entitled  to  share  in  t\ie 
profits  correspondingly,   we   say  that  0*Meara 
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had  limited  himself  to  a  $12,000  recovery,  by 
virtue  of  his  complaint,  and  that  such  limitation 
was  abouft  the  only  limitation  that  the  law  would 
put  upon  the  jury  in  the  premises  pursuant  to 
the  issues  involved. 

We  further  answer  particularly  counsels'  al- 
leged errors,  for  the  purpose  of  showing  that 
their  conclusion  is  unwarranted: 

(a)  We  adopt  counsels'  argument  as  ours, 
eliminating  only  the  element  that  .the  statute  of 
frauds  is  in  the  case. 

(b)  McDermott  was  fully  permitted  to  an- 
swer the  question,  though  the  objection  thereto 
was  sustained.    T.  168.    Hence  no  error. 

(c)  Appellant's  objection  to  the  oflFer  of  the 
note  was  clearly  insufficient.  Counsels'  added 
suggestion  that  performance  of  the  condition 
should  have  been  first  shown  is  also  just  as  in- 
sufficient since  the  order  of  proof  was  a  matter 
within  the  discretion  of  the  trial  court. 

(d)  O'Meara  was  permitted  to  say  what  his 
services  were  worth  relative  to  the  sale  of  the 
mining  claims.  T.  57.  Counsel  now  say  that 
the  court  erred  therein,  basing  their  assertion 
on  four  authorities  which  are  in  no  wise  in 
point.  That  opposing  counsel  thought  such  tes- 
timony was  in  the  nature  of  expert  testimony, 
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and  that  the  trial  court  needed  light  thereon  is 
clear  from  the  fact  that  they  put  on  their  ex- 
perts, Berkin  and  Donohoe,  and  examined  them 
fully  in  the  matter.  T.  223,  228.  However,  the 
evidence  was  competent  and  is  so  conceded  by 
the  authorities.  For  a  collation  thereof  see  \7 
Cyc.  1 16.  In  the  case  of  Mercer  v.  Vose,  67  N. 
Y.  56,  the  plaintiflf  was  asked  a  similar  question 
with  reference  to  the  value  of  his  services,  ren- 
dered in  and  about  the  collection  of  certain  diffi- 
cult accounts.  On  appeal,  and  in  speakinj^  on 
this  very  point,  Earle,  J.,  said: 

"T  can  conceive  of  no  case  where  one  who 
has  himself  rendered  a  service  to  another, 
when  he  will  not  be  competent  to  give  evi- 
dence of  its  value.  Knowing  the  precise 
nature  of  the  service  rendered,  he  must  have 
some  knowledge  of  its  value,  and  he  is  thus 
competent  to  give  his  opinion.  It  may  not 
be  worth  much.  Its  weight,  however,  is 
for  the  jury." 

The  above  remarks  of  Judge  Earle  havx  fre- 
quently been  cited  with  approval  by  other  courts 
from  that  time  to  this. 

(e)  O'Meara  having  answered  that  he  sued 
as  a  partner  in  the  former  suit,  was  asked  on 
cross  examination  if  he  were  not  suing  for  the 
same  services  he  was  then  testifying  about.  On 
objection,  the  answer  was  properly  denied,  as 
calling  for  a  legal  conclusion,  T.  59.    However, 
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it  was  subsequently  wormed  from  the  witness. 
T.  63. 

(f)  Here  it  is  claimed  that  O'Meara  should 
have  been  compelled- to  answer  whether  he  knew 
or  did  not  know  that  the  Galiger-Clymo  agree- 
ment had  been  carried  out.  He  proved  that  it 
had  been  by  Weirick  subsequently,  but  he  had 
offered  no  proof  on  his  own  part  at  the  time  the 
question  was  put  to  him,  as  to  whether  it  had 
been  carried  out  or  not.  The  carrying  out  of  the 
agreement  was  shown  subsequently  to  have  been 
done  by  transactions  out  of  his  presence,  and 
as  to  which  he  had  no  knowledge.  He  was 
called  upon  to  give  an  opinion  of  the  legal  effect 
of  written  instruments,  on  what  constitutes  the 
fulfillment  of  an  instrument,  and  on  the  credi- 
bility of  witnesses,  which  he  subsequently  in- 
tended to  put  on  the  stand.  It  was  also  cross 
examination  upon  matters  not  in  his  testimony, 
nor  alluded  to  by  him. 

(&)  Again,  on  cross  examination,  O'Meara 
was  asked  with  reference  to  his  exhibit  "A,"  the 
note,  if  he  did  not  know  that  other  parties  than 
Galiger  and  Clymo  obtained  an  interest  in  the 
property,  and  had  dealings  with  the  Bishop 
with  regard  thereto,  after  the  date  of  the  note. 
Now  the  court  may  possibly  have  erred  in  sus- 
taining the  objection  on  the  ground  stated,  that 
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it  was  not  proper  cross  examination,  but  it  was 
immaterial  since  the  court  could  readily  see  that 
any  knowledge  O'Meara  might  have  of  the 
change  of  parties  in  the  shape  of  Galiger  and 
Clymo  assigns,  after  execution  and  delivery  of 
the  note,  could  not  affect  O'Meara's  interest  in 
the  note  in  the  least.  Furthermore,  from  the 
whole  record,  it  is  apparent  that  the  only  an- 
swer O'Meara  could  have  made  was  .that  he 
had  heard  that  there  had  been  changes,  and 
hence  hearsay. 

(h)  This  was  a  question  asked  on  re-direct 
examination  of  O'Meara,  about  a  matter  which 
McDermott's  counsel  brought  out  on  cross  ex- 
amination. The  Gallwey-Kelley-Higgins  deal 
was  first  alluded  to  by  counsel  for  McDermott, 
T.  88,  and  they  cross  examined  on  it  vigorously 
after  its  injection  into  the  case. 

(i)  The  argument  on  this  error  claimed  is 
addressed  to  the  proposition  that  it  was  not 
permitted  to  let  the  jury  know  how  much  Mc- 
Dermott was  going  to  get  out  of  the  deal ;  but, 
evidently,  what  the  Bishop  was  going  to  receive, 
had  nothing  to  do  with  what  McDermott  was 
going  to  receive,  and  later,  when  the  testimony 
was  offered  as  to  McDermott's  share,  it  was 
not  objected  to,  T.  154.  We  assert  here,  that 
under  the  pleadings  and  the  law  of  evidence  ap- 
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plicable  thereto,  the  question  was  relevant  a> 
tending  to  show  what  McDermott  expected  to 
receive  if  the  deaF  were  turned. 

(j)  Our  argument  will  be  of  some  length. 
We  preface,  however,  by  saying  that  "j"  is  one 
of  the  points,  which,  standing  alone,  opposincr 
counsel  concede,  would  not  warrant  a  reversal. 
Brief  50.  We  concur.  Tt  refers  to  the  exclu- 
sion of  CU^no's  testimony,  and  the  mere  state- 
ment should  preclude  even  the  possibility  for  nn 
error.  The  court  should  not  consider  the  as- 
signment. There  is  entire  failure  to  observe 
Rule  X,  Subd.  b. 

After  the  jury  was  empanelled,  appellant 
moved  for  a  continuance  on  the  ground  thrt 
their  important  witness,  ChTno,  was  in  Cali- 
fornia. Xo  affidavit  was  offered ;  merely  coun- 
sels' word.  The  court  denied  the  motion,  T.  37. 
And  we  are  pleased  to  note  that  opposing  coun- 
sel do  not  question  the  propriety  of  the  court's 
ruling.  On  putting  in  his  defense,  the  defend- 
ant came  to  the  point  of  testimony  given  in  the 
partnership  suit.  Without  objection,  the 
stenographer  who  took  the  evidence  on  the  pre- 
liminar}'  Hearing  for  an  injunction,  read  from 
his  notes  what  O'Meaia  had  said  thereat.  T. 
235-6.  Then,  through  the  same  stenographer. 
defendant's  counsel  proved  that  pages  1-25  of 


his  notes  represented  O'Meara's  testimony  at 
the  final  hearing.  It  was  thereupon  offered.  To 
which  we  remarked:  **We  have  no  objection 
whatever.  Let  the  entire  instrument  be  intro- 
ducd."  But  it  was  not  read  to  the  jury ;  merely 
considered  so,  T.  237.  As  embraced  in  the  rec- 
ord it  constitutes  a  pad  from  pages  238  to  268. 
Then,  at  page  367,  began  the  effort  to  intro- 
duce apparently  'Unto  the  record/'  rather  than 
for  the  consideration  of  the  JURY,  the  testi- 
mony alleged  to  have  been  given  by  Clv-mo  at 
the  final  hearing  in  the  partnership  suit.  The 
stenographer  stated  that  he  had  then  taken 
Clymo*s  testimony,  and  had  it  in  his  notes  at 
pages  259  to  308,  inclusive,  T.  367.  The  steno- 
grapher was  asked  if  Clymo  was  not  asked  a 
certain  question.  The  objection  thereto  was  sus- 
tained on  the  ground  that  the  court  had  not 
been  shown  that  Clymo  was  absent  in  Califor- 
nia, T.  368.  Defendant's  counsel  then  informed 
the  court  that  he  did  not  propose  to  encumber 
the  record  w^ith  a  lot  of  immaterial  matter  from 
ChTno's  testimony.  The  court  then  suggested, 
that  perhaps,  under  the  statute,  all  or  none  of 
CljTTio's  testimony  should  go  in. 

Wisrmore  on  Evidence.  Sec.  2103. 

Then,  defendant's  counsel  offered  to  prove  by 
the  stenographer  that  Clymo  had  testified  to 
certain  particulars  m  the  partnership  suit,  T. 
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369.  The  court  sustained  the  objection  to  such 
offer,  on  the  ground  of  its  incompetency,  T.  371. 
Again,  the  defendant  tried  to  get  in,  through 
the  sytenographer,  an  alleged  assertion  made  by 
Clymo  in  the  partnership  suit,  which  was  denied 
by  .the  court  as  incompetent,  T.  372.  Then  no 
exception  being  made,  the  stenographer  was 
permitted  to  read  the  brief  excerpt  of  O'Meara's 
testimony  given  at  the  preliminary  hearing. 
Thereupon,  defendant  renewd  his  offer  of  Cly- 
mo*s  testimony,  as  alleged  to  be  certified  to  by 
the  official  stenographer,  T.  375.  The  specific 
objection  thereto  then  was  that  the  stenographer 
himself  was  not  on  hand  to  be  examined  with 
reference  to  the  correctness  of  his  notes,  and 
further  that  Gymo  had  not  been  shown  to  be 
absent  from  the  state,  T.  376-388.  Upon  prov- 
ing the  fact  of  absence,  the  defendant  renewed 
his  offer  of  Clymo's  testimony.  To  the  previous 
objection  that  the  stenographer  should  be  pro- 
duced for  the  purpse  of  cross  examination,  as 
to  the  correctness  of  his  notes,  there  was  further 
added,  the  statutory  objection  that  the  former 
action  was  not  between  the  same  parties,  nor  re- 
lating to  the  same  matter.  T.  384.  The  de- 
fendant merely  resting  on  his  offer  so  made, 
the  objection  was  sustained,  T.  384.  It  may  be 
well  to  add  here  that  the  former  action  was 
tried  before  Judge  Bourquin,  T.  452. 


■■■■I 


27 

Now,  the  court  will  readily  see  that  the  Clynio 
testimony  was  .properly  excluded  for  the  reason 
that  no  effort  was  made  to  bring  it  within  the 
following  statute,  governing  the  evidence  that 
may  be  given  at  a  trial: 

"The  testimony  of  a  witness  deceased,  or 
out  of  bhe  jurisdiction,  or  unable  to  testify, 
given  in  a  former  action  between  the  same 
parties,  relating  to  the  same  matter." 

7887  Rev.  Codes,  Subd.  8. 

It  was,  of  course,   the   defendant's  duty  to 

show   the   court   that  the   testimony  of   Clymo 

offered,  was  within  the  purview  of  the  statute. 

As  said  by  Cyc.  16,  page  1094, 

"Another  condition  of  admissibility  of 
evidence,  given  in  a  former  suit,  is  that  the 
issue  in  the  two  cases  should  be  the  same, 
or  substantially  the  same,  and  the  burden 
is  on  the  proponent  to  show%  either  by  pa- 
role evidence,  or  by  producing  the  record 
of  the  former  trial  to  the  satisfaction  of  the 
court  that  the  necessary  identity  of  issues 
exist." 

This,  therefore,  very  clearly  S'hows  that  if 
error  occurred,  it  was  the  fault  of  appellant's 
counsel,  rather  than  the  fault  of  the  trial  court. 

Furthermore,  opposing  counsel  seem  to  think 
that  Sec.  6380  of  our  Rev.  Codes,  declaring  that 
a  transcript  of  testimony  and  proceedings,  certi- 
fied to  by  the  official  stenographer,  is  prima  facia 
correct,  is  correct  for  all  purposes.    !t  is  not.    It 
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refers  merely  to  the  proceedings  to  be  had  in 
the  trial  court  upon  settlement  of  statements, 
allowances  of  bills  of  exceptions,  etc. 

People  V.  Woods,  43  Cal.  177; 

State  V.  Shepphard,  23  Mont.  327. 

Theefore,  the  defendant  was  again  wrong  in 
not  producing  the  stenographer  on  plaintiff? 
demand,  for  an  examination  into  the  correctness 
of^  his  notes,  etc.,  when  lastly  offering  Clymo's 
testimony  en  masse. 

Furthermore,  it  is  impossible  to  tell  from  the 
record  whether  the  stenographer's  notes,  pages 
259-308,  alleged  to  be  the  Clymo  testimony  in 
the  partnership  suit,  is  all  of  Clymo's  testimony ; 
or  whether  that,  additional,  or  other  testimony 
is  embodied  in  the  record  at  pages  385  to  437. 

Furthermore,  there  is  nothing  in  the  record 
to  indicate  whether  the  defendant  intended  to 
use  the  Clymo  testimony  in  any  other  manner 
than  as  he  ;had  used  the  O'Meara  testimony, 
taken  at  the  same  time,  to-wit, — considered  as 
read/*  T.  237  The  jury  were  no  wiser  for  the 
introduction  of  the  O'Meara  testimony,  and  pre- 
sumptively, would  not  have  been  had  the  Clymo 
testimony  been  admitted.  Hence,  opposing 
counsel  are  not  far  remote  from  arguing  a  moot 
question. 

In  this  connection,  it  may  possibly  be  urged 
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by  opposing  counsel  that  the  trial  court  might 
have  gleaned  at  this  stage  of  the  case,  through 
scattering  remarks  of  witnesses  and  counsel, 
and  the  peladings,  that  the  former  action  was 
between  the  same  parties,  relating  to  the  same 
matter.  Now  our  answer  is  that  it  is  for  oppos- 
ing counsel  so  to  show,  and  that  they  cannot, 
for  the  sum  of  all  would  merely  show  that  the 
parties  to  the  former  suit  were  O'Meara  and 
Kerrigan  on  the  one  side,  and  McDermott  and 
wife  on  the  other,  and  that  the  matter  was  an 
effort  to  obtain  an  accounting  on  a  partnership 
alleged  to  exist  between  O'Meara,  Kerrigan 
and  McDermott,  backed  by  an  injunction  to 
prevent  McDermott  and  wife  from  dissipating 
the  funds  of  the  parnership,  arising  from  the 
turn  of  the  mining  deal.  The  trial  court,  how- 
ever, could  not  have  known  the  issues  in  the 
partnership  suit,  to  any  certainty,  until  an  ex- 
amination of  the  judgment  roll  subsequently  of- 
fered in  evidence,  T.  437-453. 

Now,  without  for  a  moment  thinkino^  that 
the  court  will  regard  opposing  counsel  as  having 
established  the  right  to  have  the  question  con- 
sidered, whether,  in  the  former  action,  the 
parties  or  the  matter  were  the  same,  we  wish 
to  say,  ignoring  counsels'  authorities  cited  in 
this  behalf,  which  may  be  dispensed  with  by 
the  word  that  they  are  not  pertinent  to  the  point, 
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that  the  issue  in  the  two  actions  would  not  be 
considered  the  same  by  the  courts  for  the  pur- 
pose of  admitting  Clymo's  testimony  if  other- 
wise  shown  to  be  competent,  and  this  for  the 
clear  reason  that 

"The  issue  on  the  occasion  when  the  for- 
mer testimony  or  deposition  was  given  must 
thave  been  substantially  the  same,  for  other- 
wise it  cannot  be  supposed  that  the  former 
statement  was  sufficiently  tested  by  cross 
examination  upon  the  point  now  in  issue." 

Wigmore  on  Evidence,  Sec.  1387. 

In  the  former  suit,  the  supreme  effort  was  to 
establish  a  partnership.  The  suit  survived  or 
fell  on  that  particular  point,  and  cross  examina- 
tion of  Clymo  would  naturally  be  directed  to  and 
limited  by  that  end.  The  present  action  is  in 
part  to  recover  the  reasonable  value  of 
O'Meara's  services  rendered  to  McDermott  in 
and  about  the  sale  of  the  mining  claims.  It 
would  be  unjust  to  deprive  O'Meara  of  the  right 
of  cross  examination  of  Clymo  upon  a  separate 
and  distinct  issue,  notwithstanding,  in  the  former 
suit,  the  sale  of  the  claims  and  0*Meara's  ser- 
vices rendered  in  that  behalf  to  Clymo's  knowl- 
edge, were  pertinent  matters.  The  authorities 
concur  in  similar  situations. 

The  issue  of  simple  negligence  is  not  sub- 
stantially the  same  as  that  of  gross  negligence ; 
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hence,  testimony  given  on  the  issue  of  simple 
negligence  is  not  admissible  in  a  subsequent  ac- 
tion on  the  issue  of  gross  negligence. 

Schindlerv.  Mil.,  etc.,  R.  R.  Co.  (Mich.), 
49  N.  VV.  670. 

Testimony  given  in  a  suit  by  tenants  in  com- 
L  on  for  certain  aliquot  shares  in  a  tract  of 
land,  was  not  competent  on  a  trial  for  certain 
d;  fiferent  aliquot  parts  of  the  same  tract. 

Norris  v.  Monen,  3  Watts.  (Pa.)  465. 

Evidence  of  a  witness  since  deceased,  re- 
u  ived  on  a  former  trial  between  A  and  B  relat- 
iiii^  to  a  free  fishery  in  a  river  was  held  incom- 
pi:  ent  on  an  action  between  A  and  B  relating  to 
a  jeveral  fishery  in  the  same  river. 

Melvin  v.  Whiting,  7  Pick.  (Mass.)  79. 

Testimony  in  a  suit  for  personal  injury  by  a 
miior  through  his  father,  as  next  friend,  not 
admitted  in  a  suit  by  the  father  for  loss  of 
se-  vice  caused  by  the  same  injury. 

Hooper  v.  R.  R.  Co.  (Ga.),  37  S.  E.  165. 

The  transcript  and  opposing  brief  are  er- 
roneous in  quoting  the  ruling  of  the  court,  to-  f 
WIT :  "I  will  sustain  the  objection ;  it  has  been 
es-f-iblished  that  Clymo  is  absent  in  California," 
T.  368;  B.  42.  The  objection  was  sustained  for 
thi:  converse, — ^namely,  that  it  was  not  shown 
that  Clymo  was  absent  in  California.     McDer-                                         I 
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m<.»tt  himself  went  upon  the  stand  to  meet  this 
very  ruling,  T.  376). 

(k)  "k"  is  an  argument  addressed  to  al- 
leged errors  on  the  part  of  the  trial  court,  m 
refusing  to  permit  McDermott  to  tell  the  jury 
how  0*Meara  had  legally  and  otherwise  stood 
and  claimed  with  reference  to  the  note  in  suit 
on  the  previous  partnership  hearings.  State  v. 
Burrell,  27  Mont.  285,  is  cited  in  support  there- 
of, but  the  court  will  readily  see  that  opposing 
counsel  have  blundered  with  this  authority,  as 
McDermott  himself  was  upon  the  stand,  and 
not  O'Meara,  to  whom  alone  the  authority 
would  be  applicable  if  at  all.  The  court's  rulinofs 
are  properly  sustainable  upon  the  reasons  ac- 
sisfned  in  the  objections.  The  trial  court  n  i 
doubt  ?lso  saw  that  the  questions  elicited  qtiasi- 
self-serving  declarations.  We  cannot  refrain 
from  remarking  here,  that  if  McDermott's  coun- 
sel though  that  the  jury  should  know  of 
O'Meara's  possible  change  of  front  in  the  prem- 
ises, then  such  counsel  lost  their  opportunity  by 
suffering  O'Meara's  testimony  in  the  former 
suit  to  be  considered  as  read,  when  finally  per- 
mitted in  evidence,  without  objection,  T.  237. 

However,  counsel  seem  to  assume  that  if,  in 
the  partnership  suit,  O'Meara  had  represented 
his  services  an^  the  note  as  evidences  of  a  part- 
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nership,  then  once  standing,  and  winning  or  los- 
ing on  the  issue  of  partnership,  O'Meara  would 
be  precluded  evermore  from  a  standing  on  such 
note,  or  from  a  standing  upon  a  quantum  meruit 
for  such  services  rendered,  or  from  both,  as 
here.  As  a  legal  proposition,  we  concede  the 
point,  had  O'Meara  won  on  the  issue  of  part- 
nership, but  deny  its  applicability  in  the  event 
of  defeat,  citing  in  our  support  the  recently  de- 
cided case  of 

Kaufman  v.  Cooper  (Mont.),   101   Pac. 
972. 

(1)  Here  McDermott  believes  himself  pre- 
judiced because  the  evidence  was  not  limited  to 
the  value  of  O'Meara's  services,  rendered  as  a 
common  miner.  As  before  suggested,  the  court 
could  not  do  so  under  the  pleadings.  McDer- 
mott denied  the  existence  of  any  agreement  for 
services  or  for  compensation.  O'Meara  as  a 
witness,  clearly  showed  that  his  services  partook 
of  the  nature  of  those  of  a  common  miner,  and 
also  those  of  a  promoter.  O'Meara  was  there- 
fore entitled  to  recover  the  reasonable  value  of 
his  entire  services.  Opposing  counsel  seem  to 
assume  that  their  mere  suggestion  in  this  court 
that  the  statute  of  frauds  has  applicability  to 
this  case,  ends  O'Meara's  right  to  claim  for  ser- 
vices rendered  as  a  promoter.  Such  position 
is  fallacious,  as  there  is  no  statute  prohibiting 
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the  rendering  of  services  as  a  promoter.  The 
court  was  therefore  right  in  these  rulings.  The 
law  of  evidence  is :  Where  there  is  an  express 
contract,  evidence  of  the  reasonableness  of  a 
commission  is  not  admissible.  Where  there  is 
a  conflict  of  testimony  as  to  the  agreement,  evi- 
dence of  what  other  agents  engaged  in  the 
same  business  at  the  time  received,  is  competent. 
And  where  there  is  no  agreement  as  to  amount, 
such  evidence  is  admissible  to  show  what  wouk'i 
be  a  reasonable  compensation. 

10  Enc.  of  Ev.  40: 

Hollis  V.  Weston,  (Mass.)  31  N.  E.  483; 
Best  V.  Sinz  (Wis.),  41  N.  W'.  169; 
Eltingv.  Sturtevant,  41  Conn.  176; 
Kelly  V.  Phelps  (Wis.),  15  N.  W.  385. 

(m)  Here,  opposing  counsel  urge  that  the 
trial  court  should  have  caused  O'Meara  to  elect 
upon  which  count  he  would  stand,  and  also 
should  the  trial  court  have  given  the  special 
findings  asked.  These  matters  are  discretionary 
with  the  trial  court,  and  hence,  in  the  absence 
of  a  clear  showing  of  abuse  of  discretion,  this 
court  will  not  interfere.  No  abuse  of  discretion 
is  even  hinted  at,  to  say  nothing  of  abuse  being 
actually  shown.  O'Meara  specifically  asked  for 
but  one  judgment,  and  that  for  $12,000. 
Whether  the  jury  gave  the  verdict  on  the  one 
count  or  the  other  should  be  of  little  moment  to 
McDermott,   since   discharging    the    judgment 
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thereon,  it  would  conclude  the  O'Meara-Mc- 
Dermott  controversy.  We  say  here  that  the 
evidence  is  sufficient  to  support  the  verdict  and 
subsequent  judgment  on  either  count,  particu- 
larly so  with  reference  to  the  reasonable  value 
of  O'Meara's  services  in  the  premises,  as  Mc- 
Dermott  himself,  perhaps  unwittingly,  had  set 
the  reasonable  value  of  O'Meara's  services  to 
him,  when  fixing  the  amount  thereof  in  the  note 
in  suit.  The  Hutt  case  cited,  scarcely  provokes 
a  reply  as  there,  being  a  decidedly  different  ac- 
tion, the  trial  court  enforced  an  election.  In 
considering  this  appeal  generally  the  court  may 
find  Blankenship  v.  Decker,  34  Mont.  292,  per- 
tinent. 


ELECTION  OF  REMEDIES. 

Under  this  head,  opposing  counsel  urge  that 
since  O'Meara  fell  down  on  the  issue  of  part- 
nership in  the  former  suit,  wherein  the  note  and 
his  services  were  advanced  as  evidences  of  a  co- 
partnership, in  and  about  the  sale  of  the  mining 
claims,  he  is  now  estopped  to  take  an  inconsist- 
ent position.  The  fact  is,  that  O'Meara  was 
therein  defeated  because  he  had  mistaken  his 
remedy,  and  opposing  counsel  do  not  pretend  to 
show  anything  to  the  contrary.  Had  O'Meara 
won  therein,  or  were  the  partnership  suit  still 
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pending,  as  in  the  Sacker  case  cited,  appellant'? 
contention  might  well  be  tenable;  but  the  con- 
trary being  true,  the  contention  is  without  merit. 
and  McDermott  has  no  legal  or  logical  right  to 
think  that  his  obligations  to  O'Meara  were  dis- 
charged in  such  fashion.  This  court  has  not 
long  since  decided  this  very  j>oint  in  O'Meara *> 
favor,  by  the  use  of  the  following  language : 

"It  is  said  that,  in  bringing  this  action 
in  claim  and  delivery,  Kaufman  elected  hi? 
remedy  and  will  not  thereafter  be  permitted 
to  pursue  another  and  inconsistent  remedy. 
It  is  a  general  rule  that,  whenever  the  la-.v 
furnishes  to  a  party  two  or  more  methods  of 
redress  in  a  given  case,  based  upon  incon- 
sistent theories,  the  party  is  put  to  his  elec- 
tion, and  when,  with  full  knmvledge  of  tlie 
facts,  he  makes  his  selection  of  the  remedy 
he  desires  to  pursue,  such  an  action  is  irre- 
vocable and  is  a  bar  to  his  ricrht  to  resort 
to  any  other  remedy  ba=ed  upon  a  remedirJ 
right  inconsistent  with  the  right  first  as?ert- 
ed:  but  there  is  another  rule  of  law  equallv 
well  established,  which  is  that  if  a  person 
prosecutes  an  action  based  upon  a  remedial 
right  which  he  erroneously  supposed  he 
had  but  in  fact  he  did  not  have,  and  he  is 
defeated  because  of  his  error,  he  will  not  be 
held  to  have  made  an  election  of  remedie= 
and  will  not  be  precluded  from  a5?ertin£: 
one  which  he  has,  even  though  it  be  incon- 
sistent with  that  which  he  supposed  he  had 
but  did  not  have.  These  rules  are  recog- 
nized by  the  authorities  generally.  15  Cyc. 
252,  262;  7  Am.  &  Eng.  Enc3\  Law,  361, 
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366.  A  review  of  tlie  history  of  the  first 
case  convinces  us  that  in  tliat  instance 
Kaufman  merely  made  a  mistake  as  to  the 
remedy  available  to  him,  and  it  ought  not 
to  be  said  that  by  making  such  mistake  the 
admitted  indebtedness  of  Cooper  and  Archi- 
bald to  him  was  thereby  satisfied.  The  law 
does  not  recognize  that  metliod  of  discharg- 
ing one's  liabilities." 

Kaufman   v.   Cooper  (Mont.\  101  Pac. 
971. 


INSTRUCTIONS. 

On  considering  the  instructions  given  and  re- 
fused at  the  trial,  we  shall  ask  tlie  court  to  bear 
in  mind  the  fact  that  the  defendant  did  not 
challenge  by  demurrer  or  otherwise,  the  right 
to  join  in  one  action  a  count  upon  a  promissorj' 
note  and  a  count  upon  a  quantum  meruit  for 
services  rendered.  Failing  so  to  do,  the  point 
was  waived  for  the  trial,  and  the  right  we  may 
here  533%  was  lost  to  the  defendant  to  insist  upon 
an  election  at  any  time  through  the  trial. 

For  sell  v.  Pitt^burg^h  &  Mont.  Copper  Co. 
O.Tont.),  100  Pac.  21^. 

Also  it  seems  to  us,  the  defendant  logically 
Tost  the  right  to  complain,  shouW  the  trial  court 
give  an  instruction  applicable  to  one  count,  and 
not  to  the  other.  In  the  nature  of  things,  the 
taw  must  rary  for  either  count.  Plaintiff  might 
not  produce  evidence  sufficient  to  support  a  ver- 
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diet  on  either  count,  or  the  plaintiff  n-^ight  pr- 
diice  a  sufficiency  of  evidence  for  one  or  l>3ih 
counts,  as  we  now  contend,  since  the  jury  so 
found;  yet  in  such  situation  the  plaintiff  would 
be  entitled  to  have  the  instructions  limited  to 
each  count  separately  should  he  so  desire,  and 
that  without  any  niilitation  against  the  other. 
The  defendant  cannot  complain,  as  he  suffered 
the  situation  to  come  about  through  failure  1 1 
take  any  advantage  thereof.  The  plaintiff  no 
time  through  the  trial  so  acted  as  to  lead  the 
trial  court  to  believe  that  the  promissory  note 
Avas  treated  as  but  a  bit  of  evidence  establishincr 
the  fact  that  O'Meara  had  rendered  McDemiot: 
services,  and  therefore  for  that  reason,  merged 
in  the  second  count.  As  the  evidence  was  at  the 
close  of  the  case,  the  trial  court  was  therefore 
compelled  to  treat  the  promissory  note  in  the 
same  capacity*  in  which  it  was  alleged.  With 
these  remarks  in  mind,  there  appears  to  be  no 
difficulty  in  the  way  of  disposing  of  opposing 
counsels'  contentions  with  reference  to  the  man- 
ner in  which  the  trial  court  treated  the  instruc- 
tions. 

To  the  first  instruction  given,  counsel  say  that 
the  court  should  rather  have  instructed  that  the 
condition  of  the  note  was  not  met,  than  to  have 
instructed  that  if  the  condition  was  substantially 
met,  there  could  be  a  recover\^  on  the  note.    This 
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was  indeed  a  liberal  instruction  for  the  defendant, 
35  we  have  heretofore  shown  that  tlie  condition 
v.as  legally,  if  not  literally,  met,  and  altogetlier, 
10  defendant's  acknowledged  satisfaction.  No 
court  will  quibble  over  the  letter  when  the  in- 
tent of  the  parties  is  satisfied.  The  court  v.il! 
not  overlook  the  point  that  the  happening  or 
the  perfonnance  of  the  condition  in  this  case  was 
largely  in  the  power  of  the  promisor  of  the 
note,  and  not  at  all  in  the  ]X)wer  of  the  promisee. 
Further,  will  the  court  have  noticed  that  Mc- 
Dermott  so  treated  the  mining  premises  as  if 
'ris  agency  therein  was  coupled  with  an  interest 
in  the  purchase  money.  This  is  particularly  ap- 
parent from  the  wording  of  the  June  14th  agree- 
ment, whereby  McDermott  secured  to  himself 
t-ie  handling  of  the  purchase  money,  T.  102. 

The  comment  on  the  second  instruction  is 
hardly  worthy  of  notice.  The  presumptions  are 
taken  from  the  code.  The  note  necessarily  would 
be  O'Meara's,  whether  the  condition  was  met  or 
not.  If  the  condition  were  met  the  note  would 
represent  value,  otherwise  not. 

To  3-A  is  interposed  the  unjust  and  unwar- 
ranted assertion  that  O'Meara  had  limited  him- 
self by  virtue  of  his  own  testimony,  to  a  claim 
for  sen-ices  rendered  after  February  2nd.  1907. 
The  record  belies  the  assertion.  See  Transcript, 
pages  64  and  65. 
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To  6- A  as  offered,  there  was  a  modification. 
The  defendant  offered  an  instruction  to  the  ef- 
fect that  if  the  jury  should  find  that  the  $700.00 
paid  by  McDermott  to  O'Meara  sufficed  for  the 
latter's  services  to  McDermott,  then  verdict 
should  be  for  defendant  on  both  counts.  The 
court  modified  the  same  by  limiting  its  force  to 
the  second  count,  and  we  think  the  court  was 
right  as  there  was  no  indication  of  any  waiver 
of  the  first  count.  The  only  waiver  in  the  case 
on  0*Meara*s  part  was  the  waiver  to  recover 
more  than  $12,000  on  both  counts,  and  this 
waiver  was  specifically  expressed  in  the  coiii- 
plaint.  T.  9.  The  court  had  no  right  to  elimin- 
ate the  first  count  unless  seasonably  requested 
so  to  do  by  the  defendant,  and  this  was  not  done 
nor  claimed  to  have  been  done. 

Now  it  may  well  be  that  other  considerations 
than  services  rendered  moved  McDermott  to 
give  the  note.  The  law  will  presume  that  there 
were  such  other  considerations  and  come  to  the 
support  of  the  note  in  the  absence  of  a  decisive 
showing  to  the  contrary.  There  was  no  such 
showing  to  the  contrary.  In  fact,  we  may  men- 
tion here,  that  possibly  the  moneys  recited  in 
evidence,  as  advanced  to  McDermott  by  O'Meara 
for  incidental  trips,  formed  another  considera- 
tion for  the  note,  and  the  court  may  have  had 
this  very  idea  in  mind  when  refusing  ^e  instruc- 
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tion  as  offered.  Had  the  instruction  been  given 
as  offered,  the  "palpable  wrong"  would  have 
been  on  the  side  of  the  plaintiff. 

By  8-A  refused,  defendant  asked  for  a  per- 
emptory instruction  in  his  favor  on  the  first 
count.  We  have  heretofore  shown  that  the  trial 
court  should  have  given  such  an  instruction  for 
the  plaintiff  had  there  not  been  an  issue  in  the 
case  on  want  of  consideration,  in  that  McDer- 
mott  claimed  that  O'Meara  was  to  give  him  a 
certain  acquittance  in  exchange  for  the  note. 
This  issue  was,  of  course,  found  for  O'Meara 
by  the  jury. 

9-A  refused,  might  well  be  the  law  for  some 
cases,  but  not  this.  Its  giving  might  have  al- 
together misled  the  jury  on  the  evidence  in  the 
case,  which  disclosed  a  full  and  complete  compli- 
ance with  the  condition  of  the  note,  and  con- 
fessed by  McDermott  to  be  such,  T.  104. 

10- A  and  1 1-A  were  properly  refused.  Fraud 
was  not  charged  against  McDermott  nor  at- 
tempted to  be  proved.  Bad  faith  on  McDer- 
mott*s  part  might  be  implied  from  the  reply,  but 
the  contrary  was  disclosed  by  the  evidence,  that 
is  to  say,  McDermott  did  his  best  to  sell  under 
the  Galiger  and  Clymo  agreement,  and  accom- 
plished his  desire.  And  while  the  Bishop,  as 
owner,  might  have  had  a  chance  to  so  act  with 
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reference  to  the  lease  and  bond  as  t^  defeat  the 
condition,  yet  the  evidence  shows  that  he  did 
not  so  act  as  to  defeat  the  condition.  As  be- 
fore shown,  wfeen  the  not^  was  given,  the  times 
of  payments  of  the  -purchase  price  were  even 
then  changed,  and  changed  again  by  McDer- 
mott*s  consent  before  actual  payment;  but  Mc- 
Dermott  finally  accepted  the  purchase  price  as 
and  for  an  acknowledged  full  compliance  with 
the  lease  -and  bond  agreement,  T.  104.  Hence, 
thereby  McDermott  estopped  himself  to  urge 
that  times  of  payment  as  limited  in  the  first 
hase  and  bond  agreement  were  the  essence  of 
the  condition  of  the  note.  And  it  is  further  sub- 
mitted, that  McDermott  had  thrust  himself  too 
boldly  into  the  limelight  to  avail  himself  of  the 
Bishop's  shadow. 

18-A  was  properly  refused.  The  court  was 
asked  to  charge  that  McDermott  was  nothing 
more  than  a  ^mere  agent  of  the  Bishop  in  the 
premises.  The  evidence  is  everywhere  in  the 
case  tiiat  McDermott's  agency  was  coupled  with 
an  interest  in  the  purchase  price.  McDermott 
refused  to  say  that  $34,000  was  all  that  was 
coming  to  him  from  the  Bishop  in  the  premises. 
He  strongly  intimated  that  more  was  coming, 
and  that  the  Bishop  thought  so.  T.  198-9.  What 
commission  McDermott  was  to  receive  from  the 
Bishop  was  a  pertinent  matter.    Whether  large 
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or  small  it  would  have  given  the  jury  a  line  on 
the  value  of  O'Meara's  services,  since  O'Meara 
was  taken  in  by  McDermott  as  a  joint  promoter 
of  the  mining  claims.  It  pleased  McDermott  not 
to  divulge  the  amount  of  his  compensation.  He 
therefore  cannot  complain  that  a  line  on  the 
value  of  the  services  was  permitted  to  be  drawn 
from  other  legitimate  evidence. 

20-A,  relating  to  the  credibility  of  witnesses, 
was  properly  refused  on  the  authority  of  State 
v.  Penna  (Mont.),  90  Pac.  787. 

The  line  of  argument  pursued  by  defendant's 
counsel  in  his  address  to  the  jury,  was  not  legiti- 
mate, nor  authorized,  and  is  apparently  unwar- 
ranted by  the  record. 

We  feel  that  the  rulings  of  the  trial  court  were 
proper  in  each  case,  and  that  the  more  the  record 
is  studied  and  considered,  the  more  accurate  will 
the  rulings  of  the  court  be  found  to  be ;  and  we 
further  feel  that  the  verdict  of  the  jury,  the 
judgment,  and  the  order  denying  a  new  trial 
were  each  correct  and  proper,  and  should  be  sus- 
tained. 

Respectfully  submitted, 

M.  F.  CANNING, 
MAURY  &  TEMPLEMAN, 

Attorneys  for  Respondent. 
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Jn  t|)e  i^upreme  Court  of  t|)e 
^tate  of  iS^ontatta. 


No. 


JOHN  H.  O'MEARA, 

Respondent, 

V. 

PETER  T.  McDERMOTT, 

Appellant.. 


BRIEF  OF   APPELLANT. 


STATEMENT  OF  CASE. 

This  action  was  once  before  before  this  court. 
(40  Mont.  ^).  The  trial  in  the  court  below 
begun  February  17th,  1910,  and  concluded  Feb- 
ruary 21st,  1910.  (Transc.  pages  88  and  244). 
The  complaint  contained  three  counts. 

In  the  first  count  of  the  complaint  the  respond- 
ent alleged  that  on  the  27th  of  March,  1907, 
the  appellant,  for  value,  executed  and  delivered 
to  the  respondent  a  promissory  note  and  agree- 
ment of  the  following  tenor: 
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"Butte,  Mont.,  Mar.  27,  1907. 

"For  value  received,  I,  the  undersigned,  prom- 
ise to  pay  John  H.  O'Meara,  or  his  heirs,  the 
sum  of  twelve  thousand  ($12,000.00)  Dollars, 
under  the  following  terms  and  conditions,  to- 
wit:  Payments  shall  be  made  subject  to  the 
conditions  and  agreements  of  the  existing  lease 
and  bond  held  by  Messrs.  Galiger  and  Clymo, 
from  the  undersigned,  acting  as  agent  for  Rt. 
Rev.  Jno.  P.  Carroll  in  the  sale  of  the  Burke 
and  Balaklava  Mining  Claim,  Silver  Bow  Coun- 
ty, Montana. 

"Six  Thousand  ($6,000)  Dollars  shall  be  paid 
upon  the  completion  of  second  payment  on  said 
lease  and  bond,  less  whatever  portion  of  said 
six  thousand  ($6,000)  dollars  shall  have  been 
paid  before  that  time. 

"The  balance  of  six  thousand  ($6,000)  dollars 
to  be  paid  not  later  than  ten  (10)  days  after 
the  completion  of  the  terms  of  said  lease  and 
bond  and  the  fulfillment  thereof. 

"Failure  to /meet  payments  as  specified  in  said 
lease  and  bond  agreement,  nullifies  this  note. 

PETER  T.  McDERMOTT." 

The  plaintiff  alleged  that  the  terms  and  con- 
ditions of  the  foregoing  note  or  agreement  were 
complied  with,  and  that  the  note  was  not  paid 
and  a  judgment  for  the  amount  was  demanded. 

In  the  second  count  of  the  complaint  it  was 


alleged  that  between  the  first  day  of  October, 
1907,  and  the  first  day  of  April,  1906,  services 
were  performed  in  and  about  procuring  pur- 
chasers for  the  Burke  and  Balaklava  Lode 
Claims,  for  which  the  defendant  agreed  to  pay 
a  reasonable  price,  and  that  the  reasonable  value 
of  the  services  performed  was  twelve  thousand 
seven  hundred  ($12,700.00)  dollars,  of  which 
seven  hundred  ($700.00)  dollars  had  been  paid, 
and  judgment  was  demanded  for  the  unpaid 
balance. 

In  the  third  count  it  was  alleged  that  the 
services  mentioned  in  the  second  count  were 
rendered  at  the  special  instance  and  request  of 
the  appellant  at  the  agreed  price  of  twelve  thou- 
sand, seven  hundred  ($12,700.00)  dollars,  of 
which  seven  hundred  ($700.00)  dollars  had  been 
paid,  and  the  prayer  of  the  complaint  demanded, 
on  the  three  counts,  judgment  for  twelve  thou- 
sand ($12,000.00)  dollars  with  interest  at  the 
rate  of  eight  (8)  per  cent,  per  year  and  costs. 
(See  Trans,  pages  5  to  9). 

In  answer  to  the  first  count  the  defendants' 
answer  alleges  that  when  the  note  sued  on  was 
executed  and  delivered  the  respondent  and  one 
John  Kerrigan  were  threatening  to  bring  suit 
for  services  alleged  to  have  been  rendered  the 
appellant  as  attorney  in  fact  for  the  Roman 
Catholic  Bishop  of  Helena,  in  connection  with 
the  sale  of  the  two  mining  claims  referred  to. 
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That  prior  to  the  execution  of  the  note,  the  de- 
fendant disclaimed  and  denied  such  indebted- 
ness, but  that  anxious  to  avoid  suit,  he  executed 
and  delivered  the  note  in  question  upon  the  con- 
dition that  the  respondent  and  Kerrigan  would 
execute  and  deliver  to  him  a  release  and  acquit- 
tance of  all  claims  and  demands  against  him, 
which  they  agreed  to  do,  and  that  the  delivery 
of  the  note  was  made  with  that  understanding 
for  that  consideration,  and  that  such  release  and 
acquittance  was  never  surrendered  to  him,  and 
that  the  note  in  question  was  without  considera- 
tion. 

In  the  answer  it  is  likewise  stated  that  on 
or  about  the  27th  of  March,  1907,  the  note  or 
contract  in  question  was  delivered  to  the  re- 
spondent herein  by  the  appellant,  but  that  he, 
the  respondent,  refused  and  declined  to  accept 
it.  (Trans,  page  15).  It  is  likewise  set  forth 
in  the  answer  that  the  lease  and  bond  mentioned, 
and  held  by  Galiger  and  Clymo  was  not  per- 
formed, and  that  the  payments  were  not  made 
as  provided  for;  that  the  agreement  was  after- 
wards changed,  and  that  Galiger  and  Clymo,  or 
either  of  them,  never  paid  any  part  of  the  pur- 
chase price,  as  provided  for  in  the  lease  and 
bond,  and  that  the  note  in  question  is  of  no  force 
and  eflfect  on  that  account.  (Trans,  page  16, 
lines  1  to  20  inclusive). 

There  is  also  pleaded  in  the  answer  a  former 


adjudication.  (See  Trans,  beginning  at  line 
21  on  page  16  and  continuing  to  line  8  on  page 
18).  The  plea  of  former  adjudication  rests 
upon  the  judgment  in  the  action  brought  by  the 
respondent  herein  and  one  Kerrigan  against  t!y 
appellant  and  others,  upon  the  theory  that  they 
were  entitled  to  share  in  the  profits  resulting  in 
the  sale  in  the  claims  on  account  of  an  alleged 
partnership  relation  existing. 

The  answer  also  pleads  that  by  the  commence- 
ment and  prosecution  of  the  action  in  which 
O'Meara  and  Kerrigan  were  plaintiff  and  this 
defendant  and  another  were  defendants,  the 
plaintiff  in  this  present  suit  elected  to  rely  on  his 
claim  of  a  right  to  recover  upon  the  ground  that 
such  services  as  were  rendered  by  him  were 
rendered  as  a  partner,  and  to  pursue  such  rem- 
edy as  was  open  to  him  for  the  enforcement  of 
such  claim,  and  that  by  reason  of  so  electing  he 
is  now  estopped  from  maintaining  or  prosecut- 
ing his  first  or  any  cause  of  action  in  the  com- 
plaint in  the  present  suit. 

The  answer  denies  the  causes  of  action  set 
forth  in  the  second  and  third  counts  of  the  com- 
plaint, and  the  plea  of  former  adjudication  is 
likewise  set  forth  as  to  each  of  the  second  and 
third  causes  of  action  set  forth  in  the  second  and 
third  counts.     (Trans,  pages  18  and  19). 

The  answer  also  pleads  as  a  defense  to  the 
second  and  third  counts  in   the  complaint   that 


the  plaintiff  herein,  by  commencing,  together 
with  Kerrigan,  the  other  suit  referred  to,  he, 
the  plaintiff  in  this  present  action,  had  elected  to 
rely  on  his  claim  of  a  right  to  recover  upon  the 
ground  that  such  services  as  were  rendered  by 
him  were  rendered  as  a  partner,  and  that  inas- 
much as  judgment  had  been  given  against  such 
contention,  and  the  plaintiff  herein  having  elect- 
ed to  pursue  such  remedy,  and  having  lost,  is  now 
estopped  from  prosecuting  the  causes  of  action 
set  out  in  the  second  and  third  counts. 

The  replication  admits  that  O'Meara  did  not 
execute  to  the  appellant  any  release,  and  that  he 
did  not  procure  from  Kerrigan  any  release  or  ac- 
quittance of  the  demand  against  the  appellant. 
The  reply  also  admits  that  the  respondent  and 
one  John  Kerrigan,  in  June,  1907,  commenced 
another  action  in  the  District  Court  of  Silver 
Bow  County  against  the  appellant  for  two-thirds 
of  one  hundred  and  twenty-five  thousand  dol- 
lars, and  that  the  said  other  action  was  tried  and 
that  judgment  was  entered  therein  in  favor  of 
the  appellant  herein,  and  against  the  said 
O'Meara  and  Kerrigan.  The  reply  denied  all 
other  allegations  in  the  amended  answer. 
(Trans,  pages  20  and  21). 

The  case  was  tried  to  a  jury.  (Trans,  page 
28,  lines  1  to  10). 

We  need  not  concern  ourselves  with  the  sec- 
ond and  third  counts,  as  they  were  abandoned 
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1)y  the  plaintiff  in  the  last  trial  in  the  court 
below.  Not  only  was  no  evidence  offered  in 
support  of  either  the  second  or  third  counts  in 
the  complaint,  but  the  plaintiff,  through  his 
counsel,  expressly  abandoned  the  second  and 
third  causes  of  action  in  his  complaint.  When 
the  instructions  were  being  settled  the  court  an- 
nounced in  open  court  that  the  court  proposed 
to  give  instructions  numbered  one  to  six,  inclus- 
ive, tendered  by  the  defendant,  and  asked  if  the 
plaintiff  had  any  objections  or  exceptions  to 
the  giving  of  any  or  all  of  these  instructions, 
to  which  the  plaintiff's  counsel  answered:  "No 
objections."  (Trans,  page  237,  lines  10  to  15). 
Instruction  numbered  one  referred  to  by  the 
court,  and  which  the  plaintiff  assented  to,  ex- 
pressly limited  the  consideration  by  the  jury  to 
the  cause  of  action  set  out  in  the  first  count, 
which  is  on  the  instrument  in  writing.  (See  in- 
struction numbered  one.  Trans,  page  241). 

The  plaintiff  was  sworn  as  a  witness  for  him- 
self and  produced  the  instrument  sued  on  and 
offered  the  same  in  evidence.  (Trans,  pages  2.S 
and  29). 

The  plaintiff  on  cross  examination  further  ad- 
mitted having  testified  in  a  former  trial  in  an 
action  brought  by  himself  and  Kerrgan  against 
the  defendant  in  this  suit  and  his  wife  as  fol- 
lows: 
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"Q.  And  didn't  you  give  that  back  to  Mr. 
McDermott  ? 

**A:     I  did,  sir. 

"Q:  That  note  was  twelve  thousand  dollars, 
was  it? 

*' A :     I  think  it  was  about  that  amount. 

'*Q.  Don't  you  know  that  it  was  that  amount 
exactly  ? 

"A.     I  said  I  thought  it  was  that  amount. 

"Q.  Don't  you  know  that  it  was  that  amount 
exactly  ? 

"A:  It  was  that  amount  as  far  as  I  can  re- 
member. 

"Q.  And  didn't  you  give  the  note  back  to 
Mr.  McDermott? 

'*A:     I  did,  sir. 

*'Q:  With  the  request  that  he  make  the  note 
to  you? 

"A:  No,  sir,  I  gave  the  note  back  with  the 
request  that  I  would  not  accept  it."  (Trans, 
page  42,  lines  19  to  31  inclusive.  And  also  page 
43,  line  5). 

The  plaintiff  further  admitted  on  cross  ex- 
amination that  he  testified  in  the  other  suit  men- 
tioned as  follows : 

"Q :  You  did  not  request  him  to  omit  Kerri- 
gan's name  from  it.  A:  I  did  not,  sir.  Q: 
Now,  when  he  came  along  at  the  time  you  say, 
why  did  you  take  this  second  note  he  handed 
to  you  ?     A :    I  didn't  know  it  was  note  or  what 
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it  contained.  Q:  Why  did  you  take  it?  A: 
When  any  friend  came  along  and  handed  me  a 
paper,  I  was  not  afraid  to  take  it.  Q :  Are  you 
wilHng-  to  take  anything  that  is  handed  to  you 
on  the  street  ?  A :  I  am  not  afraid  to  take  it. 
O:  You  never  thought  it  worth  while,  having 
returned  this  paper  to  him,  when  he  offered  you 
another  to  decline  to  take  the  other?  A:  I  cer- 
tainly took  it  back  and  told  him  I  would  not  take 
it.  Q:  At  the  time  he  offered  it  to  you,  you 
did  not  decline  to  take  it?  A:  The  second  pa- 
per was  handed  as  he  was  walking  and  con- 
tinued walking:.''    Did  vou  not  so  testifv? 

"A.  I  think  that  is  about  it.*'  (Trans,  page 
43.  lines  6  to  25  inclusive). 

The  judgment  roll  in  the  case  of  John  H. 
O'Meara  and  John  Kerrigan,  plaintiffs,  against 
Peter  T.  McDermott  and  Mrs.  Annie  C.  McDer- 
mott,  was  shown  to  the  plaintiff  while  on  th^ 
witness  stand,  identified  by  him,  and  offered  and 
received  in  evidence  without  objection.  (See 
Trans,  page  59).  The  complaint  in  the  other 
action  commences  on  page  60  of  the  transcript. 
By  that  other  suit  the  plaintiff  in  this  action  and 
one  Kerrigan  sought  to  recover  from  the  defend- 
ant in  this  action  two-thirds  of  one  hundred 
and  twenty-five  thousand  ($125,000.00)  dollars, 
which  they  alleged  was  due  them  as  partners 
for  their  share  of  the  profits  in  the  sale  of  the 
Burke  and  Balaklava  Mining  Claims.     The  ac- 
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tion  is  known  in  the  records  of  the  District  Court 
of  Silver  Bow  County  as  No.  A-638.  The  an- 
swer in  the  other  action  is  found  at  Page  69 
of  the  transcript.  The  judgment  in  Case  No. 
A-638  is  to  be  found  at  page  84  of  the  transcript. 

E.  B.  Weirick,  a  witness  for  the  plaintiff,  was 
called  and  testified.  He  identified  the  lease  and 
agreement  which  was  offered  in  evidence  by  the 
plaintiflf  and  found  at  page  115  of  the  transcript. 
He  also  identified  the  document  dated  June  14th, 
modifying  the  original  agreement.  The  docu- 
ment dated  June  14th,  1907,  was  offered  in  evi- 
dence by  the  plaintiff  and  received  without  ob- 
jection and  is  found  at  page  121  of  the  transcript. 
The  witness  also  produced  the  escrow  agree- 
ment which  was  offered  and  received  in  evi- 
dence, and  which  is  found  on  page  123  of  the 
transcript.  The  witness  Weirick  testified  also 
that  on  March  23rd,  1907,  there  was  $85,000.00 
paid  on  the  escrow  agreement,  as  modified;  on 
June  14th,  the  further  sum  of  $100,000.00;  and 
on  September  12th,  1907,  the  further  sum  of 
$215,000.00.    (Trans,  page  124). 

There  were  no  other  witnesses  for  plaintiff 
prior  to  his  resting  his  case. 
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MOTION  FOR  NON-SUIT. 

Upon  conclusion  of  plaintiff's  case  the  de- 
fendant moved  for  a  non-suit,  (Trans,  page  134, 
also  page  136,  line  22)  upon  the  ground  and  for 
the  reason  that  the  plaintiff  had  by  bringing  the 
action  referred  to  in  the  defendant's  answer 
elected  to  pursue  that  remedy  and  was  for  that 
reason  estopped  from  prosecuting  this  action; 
and  for  the  further  reason  that  the  matters  be- 
ing litigated  in  this  action  were  adjudicated  in 
the  former  action  wherein  the  court  gave  judg- 
ment against  the  plaintiff  and  in  favor  of  this 
defendant.  This  motion  for  a  non-suit  was  by 
the  court  overruled.    (Trans.  136,  line  25). 


DEFENSE. 

The  defendant  was  sworn  as  a  witness  for 
himself  and  testified  that  in  April,  1906,  Dr. 
Maginn  sought  his  aid  in  securing  an  option 
from  the  Bishop  of  Helena  on  the  Burke  and 
Balaklava  claims  (Trans,  pages  137  and  138) ; 
that  he,  the  defendant,  met  the  plaintiff  in  this 
action  at  the  B.  A.  &  P.  depot  in  April,  1906, 
at  the  suggestion  of  Dr.  Maginn.  (Trans,  p. 
137).  That  the  plaintiff  in  this  action  and  the 
defendant  had  a  very  brief  conversation  before 
the  departure  of  the  train,  in  which  conversation 
the  defendant  addressed  the  plaintiff  as  follows : 

"I   understand,  Mr.  O'Meara,  that   you    are 
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an  applicant  for  this  property."  To  which  the 
plaintiff  repHed  that  he  was.  Thereupon  the 
defendant  further  stated:  "Well,  now,  I  don't 
want  to  know  anything  about  your  application; 
as  a  matter  of  fact  you  stand  as  much  show  of 
getting  it  as  I  do,  and  between  ourselves,  I  don't 
think  either  of  us  will  get  it.  I  think  a  big  com- 
pany will  probably  get  it.  But,  if  you  are  willing 
to  give  me  information  that  is  valuable  or  use- 
ful to  me,  I  will  see  that  you  are  taken  care  of," 
by  which  the  plaintiff  meant  that  he  would  re- 
compense O'Meara.  To  the  last  statement  the 
plaintiff  replied,  so  the  defendant  testified,  "That 
is  satisfactory."  (Trans,  p.  138).  The  plain- 
tiff succeeded  in  securing  an  option  in  his  own 
name,  which  expired  in  January,  1907,  but  was 
unable  to  make  any  sale  of  the  property  under 
that  option.  (Trans,  page  139).  All  deals  had 
fallen  through.  Afterwards  on  February  1st  the 
defendant  herein  was  appointed  by  the  Roman 
Catholic  Bishop  of  Helena  as  the  latter's  agent 
or  attorney  in  fact.  (See  Trans,  page  126  and 
page  139).  Under  his  appointment  as  agent 
for  the  Bishop  the  defendant  succeeded  in  selling 
the  two  mining  claims  to  Messrs.  Clymo  and 
Galiger.  (Trans,  page  141,  line  26).  The  plain- 
tiff herein  took  no  part  whatever  in  the  negotia- 
tions with  Clymo  and  Galiger  and  rendered  no 
aid  whatever  in  making  the  sale  to  them.  ( Trans. 
page  142).     The  defendant's  version  of  the  exe- 
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cutioii  of  the  note  sued  on  in  this  case  is  given 
in  his  testimony  commencing  at  line  11  on  page 
147  of  the  transcript,  and  is  as  follows: 

*'Q :  Now,  coming  to  the  matter  of  the  execu- 
tion of  this  note,  when  was  the  first  payment 
made  under  the  Galiger  and  Clymo  lease  and 
l)ond  ? 

**A:  To  the  best  of  my  recollection,  it  was 
the  24th  day  of  March,  1907.  I  think  about  a 
day  or  two  afterwards,  I  met  Mr.  O'Meara,  and 
he  said  to  me,  'Now,  Mac,  you  have  made  a 
good  sale  on  this  property,  and  I  hope  you  won't 
forget  your  friends.'  And  I  said,  I'll  try  not 
to,  John,'  or  words  to  that  effect.  'Well/  he 
said,  I'd  like  to  have  some  money,*  and  I  told 
him  as  soon  as  I  went  back  to  Helena  and  paid 
the  Bishop  his  payment  and  came  back,  I  would 
try  to  let  him  have  some  money.  I  did  so.  I 
think  it  was  the  27th  of  March  I  gave  him  a 
check  for  five  hundred  dollars.  There  was  noth- 
ing said  at  that  time  about  having  more  coming 
to  him.  I  subsequently  gave  him  more.  I  think 
it  was  about  three  or  four  days  after,  two  or 
three  after,  he  came  back  to  me  and  said  he  had 
used  this  money  paying  his  debts,  or  some  way, 
and,  as  I  recall  it,  he  and  Kerrigan  wanted  to 
go  out  to  Twin  Mountain  where  they  had  some 
property  and  wanted  some  money  for  expenses, 
and  said  he  had  none  left;  so  I  gave  him  an- 
other check   for   two  hundred  dollars.     In  this 
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connection,  I  say  they  had  some  claims  out  at 
Twin  Mountain.  These  claims  had  been  the 
subject  of  consultations  and  conferences  between 
us  in  the  meantime  in  this  respect:  Mr.  Kerri- 
gan and  Mr.  O'Meara  had  represented  that  the 
claims  were  exceedingly  good,  that  they  were 
rich  in  copper.  The  purpose  of  our  conversation 
was  to  the  effect  that  if  a  good  company  took 
over  the  Balaklava  ground  that  they  would  prob- 
ably require  more  acreage  as  the  acreage  of  the 
Burke  and  Balaklava  claims  was  in  the  neigh- 
borhood of  six  acres  which  seemed  very  small 
in  the  point  of  acreage.  They  represented  that 
their  ground  was  rich,  and  it  was  my  intention, 
if  the  ground  was  as  good  as  represented,  to  turn 
it  into  the  company.  In  other  words,  to  sell  it 
to  the  company.  The  nature  of  the  talk  which 
I  had  with  them  was  to  sell  their  property  to 
the  people  who  bought  the  Burke  and  Balaklava. 
I  had  been  talking  about  selling  their  property 
to  some  people. 

"About  two  hundred  dollars  which  I  gave  him, 
I  will  say  that  I  gave  Mr.  O'Maera  a  check  for 
two  hundred  dollars,  and  in  the  meantime — I 
do  not  recall  the  exact  day — I  sent  a  mining  en- 
gineer to  the  Twin  Mountain.  In  regard  to  the 
two  hundred  dollars,  I  gave  him  a  check  for  tw^o 
hundred  dollars  within  a  couple  of  days ;  two  or 
three  days  after  he  had  got  the  check  for  five 
hundred  dollars.     Nothing  was  said  at  that  time 
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in  relation  to  anything  more  coming.  They  did 
not,  not  neither  of  them  did,  encounter  me  at  any 
other  time  with  any  request  or  demand  for  more 
money.  I  should  judge  it  was  in  the  forepart  of 
April,  some  time  around  the  second  or  fourth, 
that  I  paid  the  two  hundred  dollars.  They 
thought  I  was  rather  easy,  I  guess,  so  they  came 
after  me  and  endeavored  to  'bluff*  me,  told  me 
what  I  ought  to  do,  and  what  the  Bishop  should 
do,  and  how  instrumental  they  had  been  in  help- 
ing me  to  promote  this  property,  and  I  could 
see  trouble  was  brewing.  Mr.  O'Meara  seemed 
rather  jealous  in  not  thinking  the  services  of 
his  was  not  equal  to  the  engineers  I  had  to  re- 
port on  the  property.  So  finally,  I  asked  him, 
'What  do  you  think  your  services  and  those  of 
Kerrigan  are  worth?*  He  said,  *l  think  we 
ought  to  get  ten  thousand  dollars.'  I  said,  *Mr. 
O'Meara,  you  don't  mind  me  holding  a  few  post- 
age stamps  out  of  this  ;*  or  at  any  rate,  the  talk 
was  of  rather  a  strong  character,  and  I  got  pret- 
ty mad,  at  the  time.  I  said  this  to  Mr.  O'Meara, 
I  said,  *I  have  never  been  in  trouble  before,  and 
I  don't  want  to  have  any.'  I  said,  *If  you  and 
Mr.  Kerrigan  will  give  me  a  written  satisfaction 
in  full  of  all  demands,  I  will  give  you  a  note 
for  twelve  thousand  dollars.  You  are  claiming 
only  ten  thousand  dollars,  but  I  will  make  it 
twelve  thousand,'  and  they  were  hioth  very 
much  pleased  and  accepted  that  proposition.     T 
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immediately  went  and  made  out  this  so-called 
note;  the  first  one,  I  think,  he  returned  to  me 
that  same  day.  This  was  in  the  morning;  I 
think  he  returned  it  to  me  that  afternoon.  The 
character  of  trouble  that  I  was  expecting  in  view 
of  these  demands  that  they  were  making,  and 
the  kind  of  talk  that  they  put  up,  was  after  I 
saw  their  attitude  and  language,  and  I  thought, 
while  they  made  me  threats  at  that  time,  that 
they  would  start  a  suit  of  some  character,  and  it 
might  prevent  the  company  from  completing 
their  payments,  and  completing  their  contract, 
and  so  rather  than  have  any  trouble — as  I  told 
them  at  the  time  I* was  never  in  court — at  the 
time  I  was  willing  to  give  this  note  for  a  writ- 
ten satisfaction.  That  was  acceptable  to  them,  so 
I  went  home  and  made  out  the  note  and  agree- 
ment, and  returned  it  to  them  that  afternoon. 
Mr.  O'Meara  took  the  note  and  read  it;  Mr. 
Kerrigan  also,  to  my  recollection.  The  note  was 
destroyed  immediately  upon  the  giving  to  them 
of  this  note  now  in  evidence.  That  note  differed 
from  the  note  which  has  been  introduced  in  evi- 
dence and  marked  Plaintiff's  Exhibit  A  in  sim- 
ply one  respect;  and  that  was,  the  words,  as  I 
recall  them  or  as  near  as  I  can  recall  them,  *it 
is  further  agreed  that  said  John  H.  O'Meara 
settle  with  John  Kerrigan  in  full  of  all  demands.' 
When  I  presented  that  note,  I  presented  it  to 
Mr.  O'Meara  and  Mr.  Kerrigan,  and,  as  I  recall 


701 


17 

it,  we  walked  up  to  the  post  office  together  and 
went  in  the  register  department ;  so  some  one  of 
them  read  it,  and  it  was  acceptable  to  them.  This 
note,  I  should  say,  was  made  around  the  third 
or  fourth  of  April.  The  other  note,  I  think  it 
was  a  day  following,  or  not  later  than  two  days. 
Mr.  O'Meara  came  to  me  with  the  original  paper 
and  said  there  was  no  use  of  them  clauses  in 
there;  that  he  and  Kerrigan  could  settle  this 
between  themselves,  and  he  objected  to  them 
clauses,  and  he  wanted  me  to  make  out  a  new 
paper  eliminating  that,  cutting  that  out.  'Well,' 
I  said,  *if  it  is  satisfactory  to  Kerrigan,  it  is  sat- 
isfactory to  me.'  So  Mr.  Kerrigan  came  along 
shortly  after,  and  we  talked  it  over,  and  Kerri- 
ang  said  it  was  satisfactory.  So  immediately  I 
Avent  over  to  O'Gorman's  cigar  store,  went  to 
the  book  store  next  door,  got  a  scratch  pad  which 
this  is  one  of  the  sheets,  and  w^nt  in  the  back 
room,  and  wrote  this  out,  which  is  identical  with 
the  other  with  the  exception  of  the  words  I  men- 
tioned and  gave  this  to  Mr.  O'Meara  when  he 
returned  the  other  one.  I  asked  him  then  for 
the  written  satisfaction  and  he  said  he  would 
make  it  out  and  hand  it  to  me.  I  subsequently 
had  a  talk  with  him  about  getting  the  written 
satisfaction.  I  saw  him,  to  the  best  of  my  recol- 
lection, four  or  five  times  within  the  next  three 
weeks  or  so  and  made  a  demand  upon  him  for 
the  written  satisfaction,  and  he  always  kept  put- 
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ting  me  off  from  day  to  day;  and,  finally,  in 
company  with  Mr.  Bob  Walsh,  whom  I  request- 
ed after  telling  the  circumstances  to  come  with 
me  and  witness  the  demand  on  O'Meara  for  the 
satisfaction.  I  met  him  on  the  corner  of  Broad- 
way and  Main,  and  asked  him  for  the  satisfac- 
tion, and  he  said  he  hadn't  it,  so  I  said,  *If  the 
satisfaction  is  not  in  my  hands  by  the  first  of 
May' — this  was  about  a  week  preceding  the  first 
of  May — 'I  will  not  hold  myself  any  further  ac- 
countable to  you.'  He  replied,  *You  will  get 
what  is  coming  to  you  from  me,  McDermott.' 
I  subsequently  had  a  talk  with  him  in  relation 
to  the  instrument,  this  note.  Exhibit  A,  which  I 
hold  in  my  hands,  one  further  conversation.  Af- 
ter returning  from  one  of  my  trips  in  May,  I 
met  Mr.  O'Meara  on  the  corner  of  Broadway 
and  Main ;  I  think  it  was  at  the  Hirbour  Block, 
and  I  called  him  across  the  street.  I  said, 
'O'Meara,  I  understand  that  you  and  Kerrigan 
are  going  to  bring  suit  against  the  Bishop  and 
myself.'  He  said,  'Who  told  you  so?'  I  said, 
*My  friends  have  told  me  so.'  He  said,  'Your 
friends  lie.'  'Well,'  I  said,  'why  should  they 
tell  me  so?'  or  words  to  that  effect,  'if  there 
wasn't  anything  in  it?'  He  said,  'I  don't  know 
anything  about  Kerrigan ;  he  is  pretty  stubborn 
about  this,'  and  he  said,  'I  don't  intend  to  brit  g 
suit.'  So  one  word  brought  on  another  and  I 
guess  we  talked  rather  hotly.    So  I  told  him  I 
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o-ave  him  this  note,  in  satisfaction  of  all  de- 
mands  of  Kerrigan  and  himself,  and  he  reached 
in  his  pocket  and  said,  *Here  is  your  old  note; 
I  don't  want  it,'  and  I  said,  *I  don't  want  it;  it 
is  no  good  to  me,'  and  didn't  take  it."  (Trans. 
page  147,  line  11,  to  page  153,  line  13). 

Robert  L.  Walsh,  a  witness  for  the  defend- 
ant, corroborated  the  testimony  of  the  defend- 
ant to  the  effect  that  on  April  26th,  1907,  the 
defendant  demanded  of  the  plaintiff  in  this  ac- 
tion satisfaction  of  all  claims  against  him. 
(Trans,  pages  191  and  192). 

W.  O.  Clymo,  a  witness  for  the  defendant,  tes- 
tified that  he  was  a  mining  man  and  had  lived  in 
Butte  twenty-eight  years ;  that  he  had  been  em- 
ployed by  the  Butte  &  Boston  Consolidated  Min- 
ing Company  for  fifteen  years,  and  was  familiar 
with  the  whole  mining. district  in  Butte.  (Trans, 
page  194).  He  testified  about  some  minor  and 
unimportant  information  given  to  him  by  the 
plaintiff,  which  he  used  in  making  a  report,  but 
all  of  his  interviews  with  the  plantiff  were  sub- 
sequent to  the  giving  of  the  option  to  Clymo  and 
Galiger.    (Trans,  pages  194  and  195). 

W.  T.  Bleick,  a  witness  for  the  defendant, 
testified  that  he  was  a  stenographer  and  court 
reporter ;  that  he  had  been  such  in  Butte  for  ten 
3^ears  then  last  past ;  that  he  took  the  testimony 
as  court  reporter  in  the  case  of  John  H.  O'Meara 
and  John  Kerrigan  against  Peter  T.  McDermott 


20 


and  Mrs.  Annie  C.  McDermott,  (known  as  Case 
No.  A-638) ;  that  he  made  accurate  short  hand 
notes  of  the  testimony  of  the  witnesses  in  that 
case  and  that  at  a  trial  of  that  case  the  plaintilY 
in  this  case,  who  was  also  a  plaintiff  in  the  other 
case,  testified  on  direct  examination  as  follows: 

"MR.  CANNING:  'March  27,  1907,  For 
value  received,  I,  the  undersigned,  promise  to 
pay  to  John  H.  O'Meara,  or  his  heirs,  the  sum 
of  twelve  thousand  dollars,  under  the  following- 
terms  and  conditions,  to-wit:  Payment  shall  be 
made  subject  to  the  terms  and  conditions  of  the 
lease  and  bond  held  by  Messrs.  Clymo  and  Gali- 
ger,  acting  as  agents  for  the  Right  Reverend 
Bishop  Carroll;  six  thousand  dollars  shall  be 
paid  upon  completion  of  the  second  payment  on 
said  lease  and  bond,  less  whatever  portion  of 
said  six  thousand  dollars  shall  have  been  paid 
before  that  time;  the  balance,  six  thousand  dol- 
lars, to  be  paid  not  later  than  ten  days  after  the 
completion  of  the  terms  of  said  lease  and  bond, 
and  the  fulfillment  thereof.  Failure  to  meet  pay- 
ments as  specified  in  said  lease  and  bond,  nulli- 
fies this  note.    Peter  T.  McDermott." 

"Q:  At  what  date,  if  you  remember,  did  you 
receive  that  document  which  I  have  just  read, 
from  the  defendant,  Mr.  McDermott? 

"A:  I  don't  know,  but  it  was  on  the  date  it 
was  written. 

"Q.  Under  what  circumstances  did  you  re- 
ceive it. 
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"A:  We  were  standing  on  the  corner  of  Main 
Street  and  Broadway,  at  the  Hirbour  Building, 
and  Mr.  McDermott  came  along  and  handed 
nie  the  note  folded  up  and  passed  along  and 
went  away. 

"Q:     Did  you  examine  it  at  that  time? 

"A.     No,  sir,  not  until  that  afternoon. 

"Q.  When  did  you  next  see  Mr.  McDer- 
mott ? 

"A:     Saw  him  in  about  two  days. 

"Q:  What,  if  anything,  occurred  between 
you  then,  in  regard  to  this  note? 

"A :  I  offered  him  the  note  and  he  would  not 
accept  it,  and  I  would  not  accept  it. 

"Q:  Under  what  circumstances  did  that  last 
meeting  take  place?  State  the  place  where  and 
at  the  time  when  as  far  as  you  remember  it. 

"A:  The  meeting  was  about  the  same  place, 
at  the  corner  of  Main  and  Broadway;  I  was 
waiting  there  to  see  if  I  could  see  him  for  to 
give  him  back  that  note;  he  came  along — Mr. 
Kerrigan  was  standing  there ;  he  asked  me  across 
the  street  on  the  opposite  corner  where  the  foun- 
tain was,  on  the  northwest  corner, — 

"Q:     He  asked  you  to  be  where? 

"A:  He  asked  me  across  the  street,  across 
from  one  corner  to  another. 

"Q:    Proceed. 

"A:  He  said:  1  understand  that  Kerrigan 
is  about  to  institute  suit  against  me  and  that  you 
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are  backing  him.'  I  told  him  that  I  was  not  back- 
ing him  at  all,  and  I  said:  'Who  told  you  so?' 
And  he  said:  *My  friends/  and  I  said,  'Your 
friends — ^you  cannot  say  so,'  and  I  said,  *I  guess 
if  Kerrigan  has  a  suit,  I  have  one,'  and  I  said, 
'You  can  have  your  note,'  and  he  said,  'I  don't 
want  it,  it  is  no  good  to  me.' 

"Q:  Who  do  you  refer  to  as  I  don't  want 
it? 

"A:     Mr.  McDermott. 

"Q:  For  what,  if  you  know,  was  that  docu- 
ment rendered  to  you  by  Mr.  McDermott? 

"A:  For  a  portion  of  my — I  was  a  partner 
in  a  lease  on  the  Burke  and  Balaklava."  (Trans, 
page  213,  line  11  to  page  215,  line  17). 

The  witness  Bleick  further  testified  as  fol- 
lows: 

"I  will  now  read  what  purports  to  be  the  cross 
examination  in  that  proceeding  of  the  plaintiff, 
John  H.  O'Maera,  appearing  upon  pages  95,  96 
and  97: 

"*Q:  Now,  about  this  so-called  note  that 
you  produced  here,  isn't  it  true  that  when  Mr. 
McDermott  gave  you  that  note  that  you  and  he 
walked  up  to  the  post  office  following  it,  im- 
mediat^y  ? 

"  *A :     It  is  not  true,  sir,  it  is  not  true. 

"  *Q:  You  say  that  it  was  folded  up  when  it 
was  handed  to  you? 
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"'A 


It  was. 

What  did  he  say? 

He  just  called  mie   back   a  step  and 


handed  it  to  me  and  walked  on. 


"'A 
"'A 


What  did  he  say? 

Nothing. 

And  what  did  you  suppose  it  was? 

I   did  not  know  what  it  was  until  I 


opened  it. 


"'A 


"'Q 


You  opened  it  then,  did  you? 
I  did  not,  sir. 

Now,  isn't  it  true  that  there  was  a  note 
handed  to  you  by  Mr.  McDermott  a  couple  of 
days  before  this  was   handed  to  you,  in  which 
Kerrigan's  name  was  mentioned? 
"  'A :     Yes,  sir. 

"  *Q :     And  didn't  you  give  that  back  to  Mr. 
McDermott  ? 
"'A:     I  did,  sir. 

Q:     l^he  first  note  ran  to  you  and   Kerri- 
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gan.'' 
"'A: 


Yes,  sir,  as  far  as  I  can  remember. 
*Q :     That  note  was  for  twelve  thousand  dol- 
lars, was  it? 
"  *A :     I  think  it  was  about  that  amount. 
"  'Q :  Don't  you  know  that  it  was  that  amount 
exactly  ? 

A :     I  said  I  thought  it  was  that  amount. 
Q:     Don't   you    know    that    it    was    that 
amount  exactlv  ? 
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'A:  It  was  that  amount  as  far  as  I  can 
remember. 

*'  'Q :  And  didn't  you  give  the  note  back  to 
McDermott? 

"*A:     I  did,  sir. 

*'  'Q :  With  the  request  that  he  make  the  note 
to  you? 

"  'A:  No,  sir,  I  gave  the  note  back  with  tlie 
request  that  I  would  not  accept  it. 

"  'Q:  You  did  not  request  him  to  omit  Ker- 
rigan's name  from  it? 

••  'A:     I  did  not,  sir. 

'*  *Q:  Now,  when  he  came  along  at  the  time 
you  say,  why  did  you  take  this  second  note  he 
handed  to  you? 

*'  *A:  I  did  not  know  that  it  was  a  note  or 
what  it  contained. 

"  -Q:     Why  did  you  take  it? 

"  *  A :  When  any  friend  came  along  and 
handed  me  a  paper  I  v^as  not  afraid  to  take  it. 

"  *Q:  Are  you  willing  to  take  annhing  that 
is  handed  to  you  on  the  street? 

"  *  A :     I  am  not  afraid  to  take  it. 

"  *Q :  You  never  thought  it  worth  while. 
having  returned  this  paper  to  him,  when  he  of- 
fered you  another,  to  decline  to  take  the  other? 

"  *  A :  I  certainly  took  it  back  and  told  him  I 
would  not  take  it.'  " 

The  witness  Bleick  testified  that  the  testimony 


he  reported,  and  which  he  read  in  the  trial  of 
the  case  below,  was  testimony  taken  upon  an  ap- 
plication for  an  injunction  in  case  Xo.  A-638. 
(Trans.  219). 

George  M.  Bourquin  was  called  as  a  witness 
for  the  defendant  and  testified  that  he  was  one 
oi  the  judges  of  the  district  court  at  the  time 
oi  the  hearing  upon  the  application  for  an  in- 
junction and  also  upon  the  trial  of  the  case 
known  as  A-638:  that  he  had  heard  the  witness 
Bleick  testify  in  this  case,  who  was  on  the  wit- 
ness stand  immediately  before  Judge  Bourquin, 
and  that  his,  Bourquin's,  recollection  oi  the  tes- 
timony given  by  O'Meara  upon  the  trial  of  an 
application  for  an  injunction  corresponded  with 
tliat  read  by  Mr  Bleick  from  his  stenographic 
notes. 

T-  V.  Flaherty,  a  witness  for  the  defendant, 
testified  that  during  all  of  the  year  1907  he  was 
one  of  the  official  stenographers  of  the  district 
court  of  Silver  Bow  Count}-;  that  he  was  pres- 
ent at  the  hearing  of  the  preliminary  injunction 
in  the  first  trial  in  the  case  of  O'Maera  and  Ker- 
rigan against  McDermott  and  his  wife:  that  he 
took  notes  in  shorthand  in  his  official  capacity  of 
a  part  of  the  testimony  at  that  trial :  that  at  that 
time  according  to  his  notes  the  plaintiff'  in  this 
acion  testified  in  the  other  action  as  follows: 

**Q:  How  did  you  come  to  get  this  instru- 
ment, dated  March  27th,  1907.  which  has  been 
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offered  in  evidence,  marked  plaintiff's    Exhibit 
'*B/*    How  did  you  happen  to  get  this  ? 

Mr.  McDermott  handed  it  to  me. 

When? 

I  guess  on  the  date  it  was  written. 

Well,  what  is    vour    recollection  as 


"A 
"A 


to 


the  date? 


'A 


It  was  about  right,  I  guess. 
During  the  month  of   March? 
Yes.  sir. 


And  you  think  the  latter  part  of  tlie 
month  of  March? 

"A:     Yes,  sir. 

**0:  How  Ions:  was  the  27th  after  the  fir>t 
payment  was  made? 

"A :  The  first  payment  was  made,  I  guess,  on 
the  14th  of  March. 

"Q:  Your  recollection  is  that  it  was  made 
on  the  14th.  \\>11,  now,  did  you  get  this  pa- 
per, with  reference  to  the  time  you  had  this  talk 
about  the  ten  thousand  dollars  cash  and  the 
tvventv'-five  thousand  in  stock  ? 


"A 
"Q 
"A 


T  got  it  later. 


How? 

T  got  it  later.    That  paper  is  later  than 


when  I  had  the  conversation. 


"A 

"A 
Block 


How  much  later; 

About  a  week. 

And  where  were  you  when  you  got  this? 

In  Butte,  on  the  corner  of  the  Hirbour 
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•*0:     What  happened  between  you  when  you 
got  this  paper ;  just  state  the  conversation  ? 

**A:     There  was  nothing;  no  conversation;  he 
just  handed  it  to  me  and  walked  away. 

"O:     And  vou  took  it? 

"A:     He  handed   the  paper   to  me  and  just 
walked   away. 

"O:     He  didn't  wait  for  you  to  make  an  an- 
swer and  you  made  no  answer? 

•'A :     No,  sir,  he  didn't. 

*'0 :     And  you  kept  it  ever  since  ? 

"A:     I  did  sir. 

-O:     Why? 

"A:     I   didn't  want  to  destroy  it. 

"0:     Is  that  the  only  reason?     Xow,  tell  us 
why.  why  you  kept  this  paper. 

"A:     For   the  value,   if  there  was  anv  value 
to  it. 

"O:     Then  you  were  satisfied  to  take  it  when 
he  gave  it  to  you,  were  you? 

**A:     Satisfied  with   the  amount? 

**Q:     Satisfied  to  take  the  paper? 

"A:     The  paper  was  folded  up  when  I  took 
it. 

"Q:     And  you  were  satisfied  to  keep  it.  and 
did  keep  it? 

"A :     I  did,  sir. 

"0:     And  you    were  satisfied,  and    you  did 
save  it,  didn't  you? 

"A:     Yes,  sir. 
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"Q 

"A 

"Q 

"A 

"Q 

"A 

"Q 

read  it? 
"A 


You  read  it  over? 

Oh,  jes,  I  read  it  over. 

Did  you  read  it  over  there  at  that  time  ? 

Not  at  that  time. 

When  did  you  first  read  it? 

I  read  it  that  afternoon. 

And  you  were  satisfied  with  it  when  you 

No,  not  satisfied  with  the  amount. 
Why  didn't   you    return  it    to  McDer- 
mott? 

"A :  .  He  wouldn't  take  it. 
"Q;     Did  you  oflfer  to  return  it  to  him? 
"A:     I  did,  sir. 
"Q:     When? 

"A :     Afterwards,  on  the  corner  of  Broadway 
and  Main. 

On  the  same  day? 
No,  not  on  the  same  day. 
Well,  when? 
Two  or  three  days  after. 
Two   or  three   days   after.     On  which 
corner  of  Broadway  and  Main? 
"A :     On  the  northeast  corner. 
"Q :     On  the  northeast  corner  ? 
"A:     Yes,  sir. 

"Q:     Where  is  that  from,  the  Hirbour  Block? 
"A:     Across    the    street,   the   street    at   the 
fountain. 

"Q:     Who  were  present  at  that   time? 


"Q 

"A 

"Q 

"A 

"Q 
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"A 

"Q 

"A 

"Q 

"A 
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McDermott  and  O'Meara. 

Yourself  and  McDermott? 

Yes,  sir. 

What  did  you  say  to  him  at  that  time? 

I   offered  him   the  note  and   he  would 


not  take  it. 


"A 
"A 


He  wouldn't  take  it? 
No,  sir. 

What  did  you  say  to  him? 
I  told  him  I  didn't  want  that  note,  and 
handed  it  back  to  him. 

"Q:     And  that  is  all  you  said? 

"A.     That  is  about  all. 

"Q:     Is  that  all  you  said?    What  did  he  do? 

"A:  He  wouldn't  take  it  back;  he  wouldn't 
accept  it 

"Q:     What  did  he  say;  give  us  his  language? 

"A :     He  said  he  didn't  want  it." 

At  the  close  of  the  evidence  the  defendant 
in  this  case  requested  the  court  to  give  instruc- 
tions numbered  seven,  eight,  nine  and  ten,  found 
on  pages  234,  235  and  236  of  the  transcript.  The 
court  refused  to  give  these  instructions.  These 
instructions  were  asked  on  the  theory  that  the 
plaintiff  herein  had  repudiated  the  note  sued  on 
in  this  case  by  his  bringing  the  suit  known  as 
No.  A-638 ;  that  if  the  note  sued  on  in  this  case 
had  no  consderation  other  than  a  claim  by  the 
plaintiff  that  something  was  due  him  as  a  partner 
in  the  sale  of  the  Burke  and  Balaklava,  that  the 
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note  was  wanting  in  any  legal  consideration; 
that  the  note  sued  on  in  this  case  was  given  as 
a  compromise  in  settlement  of  the  claim  of 
O'Meara  and  that  inasmuch  as  O'Meara  had 
repudiated  the  settlement  or  compromise  and 
had  brought  suit  to  recover  as  a  partner  he  could 
not  recover  on  the  note  in  this  action;  and  that 
the  note  in  this  action  was  given  by  the  defend- 
ant to  the  plaintiflf  to  avoid  litigaton,  and  that 
notwithstanding  that  fact  the  plaintiff  disre- 
garded the  giving  of  the  note  and  commenced 
litigation  on  his  claim. 

The  verdict  and  judgment  were  in  favor  of 
the  plaintiff  for  twelve  thousand  dollars  with 
interest  and  costs. 

On  February  23rd  the  defendant  filed  his  mo- 
tion for  a  new  trial.  (Trans,  pages  25,  26  and 
27)  The  motion  for  a  new  trial  was  based  on  a 
bill  of  exceptions  and  affidavits.  (Trans,  page 
27).  The  affidavits  of  Peter  T.  McDermott,  T. 
J.  Walsh,  James  E.  Murray  and  Jesse  B.  Roote 
were  filed  in  support  of  the  motion  for  a  new 
trial.  All  of  these  affidavits  related  to  miscon- 
duct of  plaintiff's  counsel  in  making  the  argu- 
ments to  the  jury.  (Trans,  pages  248  to  254, 
inclusive). 

On  September  12th  the  District  Court  made 
an  order  denying  the  motion  for  a  new  trial. 
(Trans,  p.  262). 

There  are  two  appeals,  one  from  the  judgment 
and  one  from  the  order  denying  the  motion  for  a 
new  trial.    (Trans,  p.  262). 
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SPECIFICATION  OF  ERRORS. 

1 :  The  court  erred  in  sustaining  the  follow- 
ing objection  to  the  following  question  asked  the 
plaintiff  on  cross  examination: 

"Q:  And  as  a  matter  of  fact,  the  fact  that 
he  was  giving  you — this  was  a  note  giving  you 
the  interest  you  had  in  the  co-partnership,  is  not 
that  correct? 

"MR.  MAURY:  Objected  to  as  calling  for 
a  conclusion  of  law;  one  of  the  most  difficult 
conclusions  of  law  that  it  is  possible  to  propound 
to  a  lay  witness;  scarcely  any  attorney  in  this 
room  could  tell  under  a  certain  state  of  facts 
if  a  co-partnership  existed  or  not."  (Trans. 
page  2i2,  line  25). 

2:  The  court  erred  in  sustaining  the  follow- 
ing objection  to  the  following  question  asked  the 
plaintiff  on  cross  examination: 

"Q :  Well,  now,  if  you  say  that  the  agreement 
was,  at  the  time  you  accepted  this  note  that  you 
are  suing  on,  as  you  have  stated  it  is,  how  is  it 
that  you  did  not  say  anything  about  that  when 
you  brought  the  action  for  the  profits  on  account 
of  the  existence  of  the  partnership? 

'*MR.  MAURY:  Objected  to.  It  has  not 
been  shown  that  he  has  not  testified  so  in  the  oth- 
er action.     It  is  assuming  a  matter  not  in  evi- 
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dence.  There  is  no  evidence  in  this  trial  as  to 
whether  he  did  testify  that  way  t»r  the  other 
way,  or  as  to  whether  he  stated  anything  about 
it,  or  whether  he  did  not  mention  it  in  the  other 
trial.  It  is  an  unwarranted  assumption."  (Trans, 
page  36,  line  22). 

3 :  The  court  erred  in  overruling  the  defend- 
ant's motion  for  a  non-suit  at  the  close  of  plain- 
tiff's case,  which  said  motion  for  a  non-suit  is 
set  forth  at  length  on  pages  133,  135  and  136  of 
the  transcript.     (Trans.  136). 

4:  The  court  erred  in  sustaining  the  follow- 
ing objection  to  the  following  question  pro- 
poimded  to  the  defendant  by  his  counsel,  to-wit : 

"Q:  Do  you  recall  whether  you  testified 
about  the  matter  at  that  time  ? 

"MR.  MAURY:  Objected  to  as  calling  for  a 
self  serving  declaration. 

"MR.  WALSH:  Not  at  all.  We  propose  to 
show  that  these  people  knew  of  this,  that  he  was 
in  Idaho  Falls,  and  had  every  opportunity  to 
examine  the  register  there  to  contradict  him; 
and  that  would  demonstrate  the  truth  or  falsity 
of  this  man's  testimony." 

5.   The  court  erred  in  refusing  to  give  the  de- 
fendant's request    for    instruction    number    7, 
which  proposed  instruction,  submitted  by  the  de- 
fendant   and    which   the  defendant   asked   the 
court  to  give,  reads  as  follows : 

"If  you  should  find   from    the  evidence   that 
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the  instrument  sued  on  was  given  to  the  plain- 
tiff pursuant  to  an  agreement  between  him  and 
the  plaintiff  of  adjustment  or  settlement  of  what- 
ever might  be  coming  to  him  either  as  a  partner 
or  because  of  services  rendered  in  connection 
with  the  effort  of  the  defendant  to  obtain  a  pur- 
chaser of  the  Burke  and  Balaklava  claims,  by 
which  agreement  it  was  arranged  between  the 
parties  that  the  defendant  was  to  pay  the  plain- 
tiff Twelve  Thousand  Dollars  in  cash  and  give 
him  Twenty-five  Thousand  Dollars  worth  of 
stock,  and  the  instrument  sued  on  was  given  in 
evidence  of  such  agreement  to  pay  said  sum  un- 
der the  contract  of  adjustment  and  settlement 
tluis  entered  into,  and  the  plaintiff  disregarding 
such  agreement  subsequently  brought  suit  to 
recover  from  defendant  what  he  claimed  to  be 
due  him  at  the  time  such  agreement  of  settle- 
ment was  entered  into,  claiming  to  be  entitled 
to  recover  either  as  a  partner  or  for  the  reason- 
able value  of  his  services,  such  conduct  shall  be 
a  repudiation  on  his  part  of  the  agreement  of 
settlement,  and  he  cannot  recover  on  the  instru- 
ment in  suit  so  given  pursuant  to  such  settle- 
ment."   (See  Trans,  pages  234,  235  and  237). 

6:  The  court  erred  in  refusing  to  give  In- 
struction Numbered  Eight  requested  by  the  de- 
fendant, which  said  instruction  is  found  at  page 
235  of  the  transcript  and  reads  as  follows: 
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"INSTRUCTION  NUMBER  VIII. 

"It  was  determined  and  adjudged  in  the  action 
referred  to  that  no  agreement  of  partnership 
was  ever  entered  into  between  the  parties  hereto 
in  reference  to  the  Burke  and  Balaklava  claims 
or  in  connection  with  the  effort  to  procure  a  pur- 
chaser for  the  same  and  that  no  sum  was  ever 
due  from  the  defendant  to  the  plaintiff  upon  any 
agreement  of  partnership  in  such  enterprise.  If 
you  find  accordingly  that  the  note  in  suit  had 
no  consideration  other  than  a  part  or  the  whole 
of  what  was  supposed  to  be  due  to  the  plaintiff 
as  a  partner  on  the  transaction  referred  to,  it 
is  wanting  in  any  legal  consideration  and  your 
verdict  must  be  for  the  defendant."  (Trans, 
page  237,  line  16  to  20,  inclusive). 

7:  The  court  erred  in  refusing  to  give  in  de- 
fendant's request  for  Instruction  Numbered 
Nine,  which  is  set  forth  at  full  commencing:  on 
line  27  on  page  235  of  the  transcript  and  reads 
as  follows: 


"INSTRUCTION  NUMBER  IX. 

"If  you  find  that  the  instrument  in  suit  was 
given  pursuant  to  any  agreement  of  settlement 
and  adjustment  between  the  parties  hereto  of 
any  claims  being  made  by  the  plaintiff  to  be  en- 
titled to  have  of  the  defendant  a  portion  of  what 
the  latter  got  or  was  to  get  out  of  the  sale  of  the 
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Burke  and  Balaklava,  or  on  account  of  services 
rendered  defendant  in  his  efforts  to  procure  a 
purchaser  of  the  same,  and  because  of  any  vio- 
lation by  the  defendant  of  such  agreement  of 
same  and  brought  suit  to  recover  on  the  claim  in 
settlement,  and  the  plaintiff  disregarded  the 
relation  to  such  agreement  was  made,  the  plain- 
tiff cannot  recover  on  the  instrument  and  your 
verdict  must  be  for  the  defendant."  (See  Trans. 
page  2Z7y  lines  16  to  20  inclusive). 

8:  The  court  erred  in  refusing  to  give  In- 
struction Numbered  Ten  requested  by  the  de- 
fendant, which  said  instruction  numbered  ten  is 
set  forth  in  full  beginning  at  line  14  on  page  236 
of  the  transcript. 

"INSTRUCTION  NUMBER  X. 

**rf  the  instrument  sued  on  was  given  pursu- 
ant to  any  agreement  bteween  the  parties,  to 
avoid  litigation,  and  notwithstanding  the  same 
the  plaintiff  commenced  the  litigation  on  the 
claim  or  claims  to  avoid  the  action  on  which  the 
instrument  in  suit  was  given  he  cannot  recover 
on  it."  (See  Trans,  page  237,  lines  16  to  20  in- 
clusive). 

9 :  The  court  erred  in  overruling  the  defend- 
ant's motion  for  a  new  trial.  (Trans,  page  262, 
line  10  and  following). 
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ARGUMENT. 

The  motion  for  a  non-suit  should  have  been 
sustained.  When  this  case  was  before  this  court 
on  a  former  appeal  the  present  appellant,  who 
was  also  appellant  when  the  case  was  formerly 
before  this  court,  urged  in  his  brief  and  also  in 
the  oral  argument  that  the  court  below  upon 
the  first  trial  of  the  present  action  committed 
error  in  excluding  the  judgment  roll  in  case  No. 
A-638,  for,  as  was  then  contended  by  the  ap- 
pellant,  the  said  judgment  roll  disclosed  an  elec- 
tion of  remedies  on  the  part  of  the  plaintiff 
herein.  But  at  that  time  the  defendant  had  not 
properly,  if  at  all,  pleaded  an  election  of  rem- 
edies. In  considering  this  case  on  the  former 
appeal,  this  court  said  on  this  head: 

"Defendant  offered  in  evidence  the  judgment 
roll  in  the  former  case  of  O'Meara  and  Kerrigan 
against  McDermott  and  wife,  and  the  same  was, 
upon  objection,  excluded  by  the  court.  It  is  con- 
tended that  this  was  error.  We  find  in  the  tran- 
script a  specification  to  that  effect.  In  the  an- 
swer the  judgment  is  pleaded  as  *a  determination 
of  all  questions  with  reference  to  the  right  of  the 
plaintiff  to  recover  anything  from  the  defend- 
ant' ;  but  this  contention  is  not  argued  in  the  de- 
fendants' brief.     It  is  contended,  however,  that 
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the  judgment  roll  discloses  an  election  of  rem- 
edies on  plaintiff's  part,  which  would  estop  him 
from  maintaining  this  action.  But  this  ground 
of  estoppel  is  not  sufficiently  pleaded.  See  15 
Cyc.  261.  It  is  clear  that  the  pleader  did  not 
have  this  in  mind  at  the  time  the  answer  was 
drawn.  There  was  an  opportunity  to  plead  it, 
but  defendant  neglected  to  do  so.  Therefore  it 
cannot  avail  him.  8  Enc.  PI.  and  Prac.  p.  9;  16 
Cyc.  806;  Myendorf  v.  Frohner,  3  Mont.  282. 
And  there  is  nothing  in  the  record  to  indicate 
that  the  matter  of  estoppel  by  election  of  rem- 
edies was  ever  contended  for  by  the  defendant 
until  after  the  cause  reached  this  court.  When 
the  judgment  roll  was  offered  in  evidence,  no 
claim  was  made  that  it  disclosed  the  facts  that 
plaintiff  had  elected  to  pursue  another  and  in- 
consistent remedy  against  the  defendant.  In 
fact,  no  statement  was  made  by  counsel  as  to  the 
purpose  for  which  it  was  offered,  and  the  prc- 
semption  is  therefore  that  it  was  offered  in  sup- 
port of  the  allegation  that  the  plaintiff  was  estop- 
ped by  judgment.  The  estoppel  pleaded  cannot 
be  supported  by  evidence  tending  to  show  anoth- 
er and  different  estoppel The  answer 

was  drawn  upon  the  theory  that  plaintiff  was 
estopped  by  the  result  of  the  former  action,  to- 
wit,  the  judgment.  The  contention  now  is  that 
he  was  estopped  by  his  action  in  electing  to  in- 
stitute that  cause."    (See  2nd  column  on  page 
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1054  of  104th  Volume  of  Pacific  Report  for  de- 
cision on  the  former  appeal). 

After  this  case  was  remanded  to  the  court  be- 
low for  a  new  trial  the  answer  of  the  defendant 
was  amended  to  cure  the  defects  pointed  out  by 
this  court  when  it  considered  the  case  before. 
(See  the  fourth  paragraph  of  the  amended  and 
supplemental  answer,  transcript  page  16,  line 
21,  where  estoppel  by  election  of  remedies  is  par- 
ticularly pleaded). 

The  judgment  roll  in  the  other  action,  known 
as  the  partnership  action,  or  action  No.  A-638, 
was  introduced  in  evidence  upon  the  cross  exami- 
nation of  the  plaintiff,  and  was  therefore  in  evi- 
dence and  before  the  court  when  the  motion  for 
a  nonsuit  was  made.  That  judgment  roll,  in  the 
other  action,  shows  on  its  face  that  in  that  action 
the  plaintiff  was  suing  on  the  identical  claim  he 
is  suing  on  in  the  present  action. 

No  suitor  is  allowed  to  invoke  the  aid  of  the 
courts  upon  contradictory  principles  of  redress 
upon  one  and  the  same  line  of  facts.  As  soon  as 
the  choice  is  made  of  remedies  and  one  of  the 
alternative  remedies  proferred  by  the  law  adopt- 
ed, his  act  at  once  operates  as  a  bar  as  regards 
the  other,  and  the  bar  is  final  and  absolute.  It 
may  be  stated  as  the  correct  rule  that,  subject 
to  certain  exceptions  which  are  not  involved  in 
the  present  case,  the  first  pronounced  act  of 
election  is  final  and  imperative.    It  is  certainly 
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the  established  law,  in  every  state  that  has  spok- 
en on  the  subject,  that  the  definite  adoption  of 
one  of  two  or  more  inconsistent  remedies,  by  a 
party  cognizant  of  the  material  facts,  is  a  con- 
clusive and  irrevocable  bar  to  his  resort  to  the 
alternative  remedy. 

Towns  V.  Alford,  2  Ala.  378, 

Bryan-Brown  Shoe  Co.  v.  Block,  52 
Ark.  458. 

Rucker  v.  Hall,  105  Calif.  425. 

LaMar  v.  Pearre,  90  Georgia,  377. 

Herrington  v.  Hubbard,  2  111.  569. 

Kepler  v.  Jessup,  11  Ind.  Appeals,  241. 

Bradley  v.  Brigham,  149  Mass.   141. 

Rowley  v.  Towsley,  53  Mich.  329. 

Thompson  v  Howard,  31  Mich.  308. 

Sacker  v.  Marcus,  86  New  York  Supp.  83. 

Long  v.  Long,  111  Missouri,  12. 

Nanson  v.  Jacob,   93  Missouri,  331. 

Johnson-Brinkman  Com.  Co.  v.  Missouri 
Pac.  Railway  Co.  52  Missouri  Appeals, 
407. 

Green  v.  St.  Louis,  106  Mo.  454. 

Comstock  V.  Eastwood,  108  Mo.  41. 

Sanger  v.  Woods,  3  Johns.  Ch.  416. 

Rice  V.  King,  7  Johns.  20. 

Morris  v.  Rexford,  18  N.  Y.  552. 

Beloit  Bank  v.  Beale,  34  Ntew  York,  473. 

Roberts  v.  Ely,  9  N.  Y.  St.  Rep.  796. 

Welch  V.  Seligman,  72  Hun.  138. 

Colvin  V.  Shaw,  79  Hun.  56. 

Lera  v.  Treiberg,  22  S.  W.  236. 
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Bauman  v.  Jaffray,  6  Tex.  Civ.  App.  489. 

Warren  v.  Landry,  74  Wis.  144. 

Pine    Lake  Iron  Co.  v.    Lafayette    Car 

W^orks,  53  Fed.  853. 
Robbv.  Vos,155U.  S.  113. 
15  Cyc.  262  and  cases  cited  in  foot  note 

65. 

The  rule  that  we  are  now  invoking  is  forcibly 
stated  in  the  case  of  Thompson  v.  Howard,  31 
Mich.  308,  as  follows: 

"A  party  may  not  take  contradictory  position, 
and  where  he  has  a  right  to  chose  one  of  two 
modes  of  redress,  and  the  two  ar6  inconsistent, 
the  assertion  of  one  involves  the  negation  or 
repudiation  of  the  other.  His  deliberate  and  set- 
tled choice  of  one,  with  knowledge  or  means  of 
knowledge  of  such  facts  as  would  authorize  a 
resort  to  each,  will  preclude  him  thereafter  from 
going  back  and  electing  again." 

A  case  analogous  to  the  present  case  is  that 
of  Sacker  v.  Marcus,  86  N.  Y.  Supp.  83.  There 
an  action  was  brought  on  a  contract,  on  the  the- 
ory that  it  created  a  partnership,  and  the  court 
held  that  the  plaintiff  was  bound  by  his  election, 
and  that  he  could  not  sue  on  the  same  contract 
on  the  theory  that  it  was  one  of  employment. 

Though  the  parties  to  the  action  are  different 
the  result  is  the  same. 

Roberts  v.  Ely,  Supra. 

Welch  v.  Seligman,  72  Hun.  138. 

Colvin  V.  Shaw,  79  Hun.  56. 
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The  motion  for  a  non-suit  should  also  have 
been  sustained  on  the  ground  that  the  plaintiff  in 
this  action  is  estopped  by  the  judgment  in  the 
action  formerly  brought  by  him  and  Kerrigan 
against  the  defendant  and  his  wife.  A  point 
which  was  actually  and  directly  in  issue  in  a 
former  suit,  and  was  there  judicially  passed 
upon  and  determined  by  a  domestic  court  of  com- 
petent jurisdiction,  cannot  be  again  drawn  in 
question  in  any  future  action  between  the  same 
parties  or  their  privies,  whether  the  causes  of 
action  in  the  two  suits  be  identical  or  different. 
Black  on  Judgments,  2nd  Ed.  Sec.  504, 
and  cases  there  cited. 

The  rule  was  stated  by  the  Supreme  Court  of 
the  United  States  as  follows : 

"The  general  principle  announced  in  numerous 
cases  is  that  a  right,  question,  or  fact,  distinctly 
put  in  issue,  and  directly  determined  by  a  court 
of  competent  jurisdiction,  as  a  ground  of  recov- 
ery, cannot  be  disputed  in  a  subsequent  suit  be- 
tween the  same  parties  or  their  privies;  and, 
even  if  the  second  suit  is  for  a  different  cause  of 
action,  the  right,  question,  or  fact  once  so  deter- 
mined must,  as  between  the  same  parties  or  their 
privies,  be  taken  as  conclusively  established,  so 
long  as  the  judgment  in  the  first  suit  remains  un- 
modified." 

Southern  Pac.  R.  Co.  v.  U.  S.  168  U.  S.  1. 
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It  is  a  well  settled  rule,  and  one  that  is  sup- 
ported by  a  multitude  of  authorities,  that  a  party 
cannot,  by  varying  the  form  of  action,  or  adopt- 
ing a  different  method  of  presenting  his  case, 
escape  the  operation  of  the  principle  that  one  and 
the  same  cause  of  action  shall  not  be  twice  liti- 
gated between  the  same  parties  or  their  privies. 
Black  on  Judgment,  2nd  Ed.  Sec.  729. 

In  the  case  of  Hardin  v.  Palmeree,  10  N.  W. 
773,  the  Supreme  Court  of  Minnesota  laid  down 
the  rule  in  the  following  language: 

"That  the  remedy  sought,  or  the  mere  form 
of  action,  may  be  different,  does  not  prevent 
the  estoppel  of  the  former  adjudication.  If, 
upon  the  facts  in  issue  in  the  former  action,  the 
plaintiff  was  entitled  in  that  action  to  a  remedy 
such  as  the  law  awards  as  compensation  or  re- 
dress for  the  alleged  wrong,  or  if,  upon  those 
facts,  he  was  entitled  to  no  remedy,  adjudication 
of  his  right  to  recover  in  that  action  bars  his 
right  to  afterwards  seek  a  different  remedy  upon 
the  same  facts  or  cause  of  action." 

The  reason  given  by  Judge  Bourquin  for  his 
decision  in  the  former  suit  has  no  bearing  what- 
ever upon  the  question  now  being  considered.  It 
is  a  well  settled  rule  that  if  a  decision  of  a  lower 
court  is  right  it  will  be  upheld  regardless  of  the 
reasons  assigned  by  the  Judge  of  the  lower  court 
for  making  the  decision.  The  evidence  in  this 
case  clearly  shows  that  in  both  actions,  this  ac- 
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tion  and  the  former  action,  the  plaintiff  herein 
sued  for  what  he  claimed  was  his  share  of  the 
profits  growing  out  of  the  sale  of  the  Burke  and 
Balaklava  Mining  Claims.  If  he  had  recovered 
in  the  former  action  no  one  will  have  the  temer- 
ity, we  venture  to  say,  to  assert  that  he  could 
maintain  the  present  action.  The  fact  that  he 
(lid  not  recover  in  the  former  action  does  not 
change  the  rule. 

The  motion  for  a  non-suit  should  also  have 
l)een  sustained  on  the  ground  that  the  evidence 
clearly  shows  that  the  plaintiff  in  this  present  ac- 
tion abandoned  the  instrument  in  writing  sued  on 
in  this  action. 


REFUSAL  TO    GIVE    INSTRUCTIONS  7, 

8,  9  AND  10. 

By  refusing  to  give  Instruction  Number  7,  re- 
quested by  the  defendant  below,  the  court  took 
away  from  the  jury  the  right  to  consider  whether 
or  not  the  plaintiff  had  repudiated  the  instrument 
sued  on.  This  was  one  of  the  issues  made  by 
the  amended  and  supplemental  answer  and  the 
replication  thereto.  The  court  permitted  evi- 
dence to  be  introduced  on  behalf  of  the  defend- 
ant to  tend  to  prove  the  repudiation  of  the  instru- 
ment sued  upon  and  then  refused  to  permit  the 
question  to  be  left  to  the  jury.  There  is  abund- 
ant evidence  in  the  record  to  show  that  the  in- 
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strument  sued  upon  was   given  as   evidence  of 
an   agreement  upon   the  part  of  the  defendant 
to  pay  to  the  plaintiff  the  sum  of  twelve  thousand 
dollars  in  money  in  settlement  of  the  claim  of 
the  plaintiff  of   what  might  be  coming  to  him 
either  as  a  partner  or  because  of  services  ren- 
dered in  connection  with  the  effort  of  the  defend- 
ant to  obtain   a  purchaser   for  the  Burke  and 
Balaklava    claims.     Indeed   there  is  no   dispute 
upon  this  proposition.    There  is  also  abundant 
evidence  in  the  record  to  show  that  notwithstand- 
ing the  giving  of  this  note  or  agreement  plaintiff 
herein    disregarded  the    same    and    afterwards 
brought  suit  to  recover  from  the  defendant  what 
he,  the  plaintiff,  claimed  to  be  due  him  at  the 
time  such  agreement  of  settlement  and  adjust- 
ment was  entered  into.    The  authorities  cited  in 
support    of    our  contention    that    the  evidence 
shows  the  plaintiff  herein  had  elected  to  pursue 
another    remedy  are  equally  applicable  to  our 
contention  that  the  court  should  have  given  In- 
struction Numbered  7. 

As  to  Instruction  Number  8  requested  by  de- 
fendant: The  plaintiff  himself  claims  to  have 
been  a  partner  in  the  business  of  selling  the 
Burke  and  Balaklava  Mining  Claims;  he  also 
takes  the  position  that  the  note  or  instrument 
sued  on  was  given  to  him  in  part  settlement  or 
evidence  of  his  share  of  the  profits  in  said  part- 
nership.    Therefore   Instruction    Numbered    8 
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should  have  been  given,  because  if  there  was  no 
partnership  then  the  instrument  sued  on  is  want- 
ing in  any  legal  consideration,  and  the  verdict 
of  the  jury  should  have  been  for  the  defendant. 

Instruction  Nlumber  9,  asked  by  the  defendant 
and  refused  by  the  court,  correctly  stated  the 
law  applicable  to  this  case.  If  the  instrument  in 
suit  was  given  pursuant  to  any  agreement  of 
settlement  and  adjustment  between  the  parties 
to  this  action  of  any  claims  being  made  by  the 
plaintiff  to  be  entitled  to  have  of  the  defendant 
a  portion  of  what  the  latter  got  or  was  to  get 
ou  of  the  sale  of  the  mining  claims,  or  on  ac- 
count of  services  rendered  to  the  defendant  in  his 
effort  to  procure  a  purchaser  of  the  same;  and 
the  plaintiff  disregarded  the  same  and  brought 
suit  to  recover  on  the  claim  in  relation  to  which 
such  agreement  was  made,  the  plaintiff  ought 
not  to  have  recovered  and  the  verdict  should  have 
been  for  the  defendant. 

For  the  same  reason  Instruction  Number  10, 
asked  for  by  the  defendant  and  refused  by  the 
court,  should  have  been  given. 


MOTION  FOR  A  NEW  TRIAL. 

For  the  reasons  already  advanced,  as  well  as 
for  other  reasons,  we  think  the  motion  for  a 
new  trial  should  have  been  granted.  When  this 
case  was  before  this  court  on  a  former  appeal 
(40  Mont.  38)  this  court  said: 
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"When  the  motion  for  a  non-suit  was  inter- 
posed, there  was  nothing  before  the  District 
Court  showing  any  partnership  agreement  be- 
tween the  parties,  except  plaintiff's  bald  state- 
ment that  he  considered  himself  a  partner.  Neith- 
er was  there  any  substantive  testimony  that  he 
over  offered  to  return  the  note  to  McDermott. 
He  testified  that  he  accepted  the  note;  and  as 
a  basis  for  'impeaching  testimony  he  was  asked 
by  counsel  for  defendant  whether  he  had  not 
testified  at  the  other  trial  that  he  offered  to  re- 
turn the  note.  His  answers  were  evasive  in 
some  respects,  but  he  never  positively  admitted 
having  so  offered.  We  may  not,  therefore,  con- 
sider the  matter." 

The  record  made  at  the  last  tnial  is  materially 
different  in  this  respect.  The  official  stenog- 
raphers who  reported  the  testimony  of  the  plain- 
tiff upon  a  motion  for  a  temporary  injunction 
and  upon  the  main  tnial  of  the  other  case  ap- 
peared as  witnesses  for  the  defendant  and  read 
from  their  stenographic  notes  the  testimony  of 
plaintiff  on  two  occasions  given  in  the  other  case. 
We  refer  to  the  testimony  of  the  witnesses  W.  T. 
Bldck  and  J.  V.  Flaherty.  It  will  be  seen  by 
the  testimony  of  the  court  reporters  that  the 
plaintiff  in  this  case  repeatedly  testified  in  the 
other  action  that  he  did  not  accept  the  instrument 
sued  upon  but  offered  to  and  did  return  the  same 
to  the  defendant  who  refused  to  receive  it.  (See 
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testimony  of  W.  T.  Bleick,  Trans,  pages  214, 
215,  216  and  217.  See  also  testimony  of  George 
M.  Bourquin,  Trans,  pages  223  and  224.  See 
also  testimony  of  J.  V.  Flaherty  on  pages  229 
and  230  of  the  transcript).  • 

The  affidavits  of  P.  T.  McDermott,  T.  J. 
Walsh,  James  E.  Murray  and  Jesse  B.  Roote, 
(Trans,  p.  248,  et  seq.)  clearly  point  of  the  mis- 
conduct of  Matthew  F.  Canning  and  H.  L. 
Maury,  two  of  the  attorneys  for  the  plaintiff,  in 
their  arguments  to  the  jury  in  the  trial  in  the 
District  Court.  There  was  no  evidence  received 
to  the  effect  that  the  defendant  had  received  the 
sum  of  ten  thousand  dollars  for  himself  out  of 
the  proceeds  of  the  sale.  Notwithstanding  the 
fact  that  there  was  no  evidence  of  this  Mr.  Can- 
ning, of  counsel  for  the  plaintiff,  in  his  argu- 
ment to  the  jury  repeatedly  asserted  that  the  de- 
fendant had  obtained  out  of  the  first  money  paid 
on  the  lease  and  bond  the  sum  of  ten  thousand 
dollars.  After  repeating  this  statement  several 
times  Mr.  Walsh,  of  counsel  for  the  defendant, 
objected  to  the  remarks  of  Mr.  Canning,  which 
objection  was  by  the  court  sustained.  There- 
upon Mr.  Canning  immediately  vociferously  de- 
clared before  the  jury,  referring  to  the  objec- 
tion made  by  Mr.  Walsh,  that  *'it  tis  the  galled 
jade  that  winces."  The  defendant  was  repeat- 
edly referred  to  by  Mr.  Canning  in  his  argument 
as  a   "tea   peddler."     The  affidavits   also   show 
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similar  misconduct  by  Mr.  Maury  in  arguing 
the  case  to  the  jury.  A  mere  reading  of  the 
affidavits  in  Support  of  the  motion  for  a  new 
trial,  which  are  not  denied,  is  sufficient  on  this 
head.  It  requires  no  citation  of  authorities  to 
convince  one  that  the  conduct  of  the  plaintiff's 
attorneys  in  arguing  the  case  to  the  jury  was 
prejudicial  to  the  defendant.  For  this  reason,  as 
well  as  for  other  reasons,  the  motion  for  a  new 
trial  should  have  been  granted. 

1   Spelling   on  New  Trial  and    Appeals, 
Sec.  90. 

We  think  the  motion  for  a  new  trial  should 
also  have  been  sustained  for  the  reason  that  the 
evidence  disclosed  that  the  payments  provided 
for  in  the  lease  and  option  were  not  made  as 
specified  therein.  The  instrument  sued  on  con- 
tains a  clause  reading  as  follows : 

"Failure  to  meet  payment  as  specified  in  said 
lease  and  bond  agreement,  nullifies  this  note." 

The  lease  and  bond  referred  to  in  the  note  ap- 
pears at  page  115  of  the  transcript.  It  is  dated 
February  2nd,  1907,  and  by  its  express  terms 
eighty-five  thousand  dollars  were  to  be  paid  with- 
in forty  days  after  February  2nd,  1907,  one 
hundred  and  fifty-seven  thousand,  five  hun- 
dred dollars  within  four  months,  and  one 
hundred  and  fifty-seven  thousand,  five  hundred 
dollars  within  six  months  after  the  date  of  the 
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first  payment.  It  is  likewise  provided  in  this 
lease  and  bond  that  time  is  of  the  essence  of  the 
agreement,  and  that  unless  payments  are  made 
as  provided  for,  the  agreement  should  be  null  and 
void.  The  condition  of  the  note  required  pay- 
ments to  be  made  as  provided  for  in  the  lease 
and  bond,  and  unless  the  payments  were  so  made, 
the  note  was  to  be  null  and  void.  The  respond- 
ent not  only  failed  to  show  a  compliance  with 
these  essential  conditions,  but  he  affirmatively 
shows  a  non-compliance  with  them.  (See  testi- 
mony of  E.  B.  Weirick,  Trans.  Page  124). 

An  instrument  was  executed  on  the  14th  of 
June,  1907,  which  provided  for  payment  of  dif- 
ferent amounts  and  at  different  times  from  those 
named  in  the  lease  and  bond.  Under  this  latter 
instrument  one  hundred  thousand  ($100,000.00) 
dollars  was  to  be  paid  on  June  14th,  1907,  sixty- 
five  thousand  ($65,000.00)  dollars  on  Decem- 
ber 1st,  1907,  seventy-five  thousand  ($75,000.00) 
dollars  on  or  before  June  1st,  1908,  and  seventy- 
five  thousand  ($75,000.00)  dollars  on  or  before 
December  1st,  1908.  (See  plaintiff's  Exhibit 
"D,"  Trans.  P.  121).  Payments  were  actually 
made  at  times  and  in  amounts  at  variance  with 
both  agreements  referred  to.  (Trans.  P.  124, 
Testimony  of  E.  B.  Weirick). 

The  respondent  failed  in  every  particular  to 
sustain  the  allegations  of  the  complaint,  and  on 
the  proof  thus  submitted  a  new  trial  should,  we 
think,  have  been  granted. 
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Stotesbury  v.  Power,  27  Mont.  496. 
Yateman  v.  Broadwell,  1  La.  Ann.  424, 
Bagley  v.  Cohen,  50  Pac.  4, 
Friedenburg  v.  Auld,  5  Kan.  452, 
American  Natl.  Bank,  v.  Ducy,  40  S.  W. 

551, 
9  Cyc,  615,  and  cases  there  cited. 

The  complaint  in  this  action  alleges  that  the 
terms  of  the  lease  and  bond  and  the  requirements 
thereof  have  all  been  complied  with;  that  ten 
days  elapsed  after  the  completion  of  the  lease 
and  bond,  and  that  the  payments  were  made  as 
provided  for  in  the  lease  and  bond.  The  proof, 
however,  introduced  by  plaintiff  in  his  case  in 
chief  affirmatively  shows  otherwise. 
Cyc.  Vol.  31,  p.  714, 
Union  Coal  Co.  v.  Edman,  16  Col.  438, 

27  Pac.  1060. 
Groll  V.   Tower,   85    Mo.  249,    55   Am. 

Rep.  358. 
Morisette  v.  C.  P.  Ry.  Co.  76  Vt.  267,  56 
At.    1102. 

We  respectfully  submit  that  the  judgment  of 
the  District  Court  should  be  reversed. 

WALSH  &  NOLAN, 
JESSE  B.  ROOTE, 
Attorneys  for  Appellant. 
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Jti  tt)e  ibupreme  Court  of  t|)e 
Atate  of  iSiSontatta. 


JOHN  H.  O'MEARA, 

Plaintiff  ami  Respondent, 

V. 

PETER  T.  McDERMOTT, 

Defendant  and  Appellant. 


RESPONDENT'S  BRIEF. 

A  short  statement  of  the  case  is : 

A  man  made  a  promissory  note  for  $12,000 
payable  within  ten  days  after  the  happening  of 
a  certain  condition.  The  condition  happened 
(40  Mont.,  55,  11.  6-9).  Ten  days  elapsed.  He 
paid  no  part  of  it. 

The  defense,  openly  madle  in  the  lower  court 
was  that  he  had  to  get  the  money  to  pay  with 
from  the  "sacred  trust  funds  of  the  Roman  Cath- 
olic Church."  255  R.  20.  In  support  of  this 
defense  proof  was  introduced  by  him  to  the  effect 
that  he  was  married  to  the  sister  of  the  bishop 
of  that  church  residing  in  Helena,  137  R.  29, 
and  that  he  had  babies,  160  R.  22. 
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Our  belief  is  that  when  the  assignment  of  er- 
rors is  judicially  analyzed  there  is  no  more  meri- 
torious defense  than  that  one  yet  before  this 
court. 

Certainly  in  Montana,  where  speech  is  plain, 
any  man,  who  has  the  money  to  pay  his  overdue 
written  obligations,  must  deem  himself  lucky  if, 
on  refusing  to  pay,  he  is  called  by  no  harder  name 
than  "tea  peddler." 

We  consider  it  not  in  accord  with  the  policy  of 
the  law  to  grant  new  trials  on  written  obliga- 
tions for  consideration  (167  R.  10)  simply  be- 
cause one  man  during  the  trial,  truthfully  calls 
another  man  a  "tea  peddler." 

All  the  hurt  to  the  feelings  of  Mr.  McDer- 
mott,  and  all  advertisement  of  his  previous  oc- 
cupation would  have  been  avoided  by  him,  if, 
when  the  supreme  court  of  this  state  decided 
that  the  condiition  of  his  obligation  had  been  ful- 
filled, substantially,  he  had  paid  that  obligation; 
or  if  he  did  not  have  the  money  to  pay  the  obli- 
gation he  had  confessed  judgment  for  the  amount 
set  forth  therein  and  confessedly  unpaid. 

The  appellant's  brief  seems  to  us  to  be  not  fair 
in  its  tone  or  in  its  general  statement  and  treat- 
ment of  the  case.  It  appears  to  us  to  be  insid- 
ious. Notwithstanding  the  fact  that  a  motion 
for  a  new  trial  was  presented  to  the  lower  court 
and  denied,  and  notwithstanding  the  adverse  ver- 
dict of  the  jury,  yet  contradicted  statements  of 


Mr.  McDemiott  seem  to  be  treated  as  actual  facts 
in  the  brief.  The  action  of  the  court  on  instruc- 
tions tendered  and  refused  because  the  points  in- 
volved were  embraced  in  other  instructions  is 
charged  as  error.  Errors  are  charged  to  the 
lower  court  on  rulings  excluding  testimony  when 
the  record  is  silent  as  to  what  counsel  intended 
to  prove. 

We  shall  take  up  the  assignment  orf  error 
seriatim. 

Specification  No.  1. 

It  is  asserted  that  the  court  erred  in  sustaining 
an  objection  to  the  following  question : 

**Q.  And  as  a  matter  of  fact,  the  fact  that 
he  was  giving  you,  this  was  a  note  giving 
you  the  interest  you  had  in  the  co-partner- 
ship?   Is  not  that  correct?" 

An  examination  of  the  record  shows  that  there 
was  no  oflfer  of  proof.  The  question,  however, 
was  objectionable.  It  called  for  a  conclusion  and 
ifor  expert  testimony  as  to  what  constituted  a 
partnership  under  a  given  state  of  facts.  Be- 
yond a  doubt  no  more  difficult  question  testing 
out  a  man's  knowledge  of  the  law, — ^merchant, 
personal  relations,  and  agency,  could  be  put 
to  any  applicant  for  admission  to  the  bar  than 
to  give  him  a  certain  state  of  facts  and  ask  him 
if  that  constituted  a  partnership;  or,   what  this 


question  amounted  to  is  a  more  difficult  proposi- 
tion, what  states  of  ifact  constitute  a  partnership? 
Our  objection  was  doubtless  suggested  by  our 
previous  misconception  of  what  facts  would  con- 
stitute a  partnership.  The  question  is  not  open 
for  review  by  the  appellate  court. 

State  V.  Byrd,  41  Mont.,  585. 

Furthermore,  it  had  been  judicially  determined 
that  there  was  no  co-partnership, — a  situation 
and  condition  which  neither  O'Meara  nor  Mc- 
Dermott  could  contradict. 

Specification  No.  2. 

Specification  No.  2  is  also  as  to  a  ruling  of  the 
court  sustaining  an  objection  to  a  question  asked 
O'Meara  on  cross  examination,  which  question 
assumed  that  O'Meara  had  not  said  anything 
about  the  note  and  his  agreement  in  accepting  the 
same  in  the  old  partnership  suit.  The  objection 
was  that  it  had  not  been  shown  that  he  had  not 
testified  so  in  the  other  action.  It  was  assuming 
a  matter  not  in  evidence.  An  examination  of 
the  evidence  preceding  that  point  in  the  tran- 
script shows  that  the  assumption  was  unwar- 
ranted, that  counsel  have  no  right,  as  a  general 
thing,  to  assume  a  thing  not  shown  by  the  evi- 
dence, and  to  base  a  question  upon  it  in  cross 
examination  is  elementary.  However,  an  exam- 
ination of  the  record  here  will  show  that  there 
was  no  oflFer  otf  proof  made,  and  under  the  doc- 
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trine  of  State  v.  Byrd,  supra,  the  matter  is  not 
before  the  court 

Specification  No.  4, 

Specification  No.  4  is  as  to  the  exclusion  of 
certain  self-serving  declarations  about  where 
McDermott  had  been  in  June,  1907.  It  was 
sought  to  show  by  McDermott's  counsel  that  on 
another  occasion  he  had  testified  truthfully  as  to 
his  whereabouts,  and  that  having  so  testified 
truthfully  as  to  his  whereabouts  he  was  entitled, 
for  having  testified  truthfully  as  to  his  where- 
abouts on  one  occasion,  to  greater  credence  than 
any  ordinary  witness  who  is  presumed  to  tes- 
tify truthfully  all  the  time. 

An  examination  of  the  record  shows  the  fol- 
lowing altercation,  after  this  objection  was  sus- 
tained : 

*'Mr.  Walsh:     We  offer  to  show  by  the 
witness,  if  the  court  please— 

(Interrupted)     Mr.  Maury:    Well,  make 
it  in  writing. 

The  Court:      Yes,  that  is  the  rule  of  the 
court  unless  the  rule  be  waived. 

Mr.  Maury :     The  rule  is  not  waived. 
Mr.  Walsh:    We  will  make  it  later.''  155 
R.  20  to  156  R.  5. 

It  was  never  made  later,  and  under  the  doc- 
trine of  State  V.  Byrd,  supra,  counsel  are  in  no 
position  to  take  advantage  of  any  error  if  it  was 
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error;  but  the  instances  where  a  person  may 
bolster  up  his  testimony  and  give  it  credence  by 
asserting,  on  direct  examination,  that  he  told  the 
same  story  at  another  time,  are  limited,  to  cases 
where  one  speaks  during  the  happening  of  a 
transaction,  and  under  the  excitement  of  the  mo- 
ment, and  in  certain  criminal  cases  where  the 
voice  of  nature  speaks,  and  some  rare  instances 
where  a  man's  general  reputation  is  assailed  in 
the  trial.  The  objection  was  well  taken  and  the 
ruling  was  correct. 

Specification  No.  5, 

Specification  No.  5  is  a  charge  that  the  court 
committed  error  in  refusing  a  certain  instruc- 
tion. This  instruction  was  framed  on  a  theory 
of  the  case  that  the  note  in  question  was  given 
pursuant  to  an  agreement  between  O'Meara  and 
McDemiott  of  settlement  of  whatever  might  be 
coming  to  O'Meara  "either  as  a  partner,  or  be- 
cause of  services  rendered  in  connection  with 
the  eflFort  of  defendant  to  obtain  a  purchaser  of 
the  Burke  and  Ballaklava,  by  which  agreement 
it  was  arranged  between  the  parties  that  the  de- 
fendant was  to  pay  the  plaintiff  $12,000  in  cash, 
and  giving  $25,000  worth  of  stock."  This  the- 
ory finds  its  only  expression  in  the  proposed  in- 
struction. It  is  certainly  not  hinted  at  in  tiie 
complaint.  It  is  not  mentioned  in  the  answer. 
13  R.  1,  et  seq. 
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The  answer  speaks  of  certain  releases  of 
O'Meara  and  Kerrigan.  Of  course  hereafter  we 
shall  have  something  to  say  about  the  legal  effect 
or  lack  of  any  legal  effect  of  this  part  of  the 
answer.  As  far  as  our  argument  now  is  con- 
cerned, we  simply  wish  to  show  that  the  instruc- 
tion was  not  germane  to  anything  in  the  plead- 
ings or  the  evidence. 

Ciosc  scrutiny  of  O'Meara's  testimony  fails  to 
reveal  even  innuendo  to  the  effect  that  the  note 
was  given  in  adjustment  and  settlement  of  any 
agreement  to  jxiy  $12,000  in  cash,  and  give  him 
$25,000  worth  of  stock,  and  an  examination  of 
McDermott's  testimony  about  the  incident  as 
found  153  R.  18  to  154  R.  15,  shows  a  complete 
denial  by  him  of  any  such  transaction,  and  denial 
of  any  circumstances  going  to  give  any  basis 
to  the  assumption  of  fact  in  the  instruction  pro- 
posed. It  assumes  another  fact  not  in  evidence 
in  that  it  says  that  if  suit  was  brought  by 
O'Meara  claiming  to  be  entitled  to  recover  either 
as  a  partner,  or  for  the  reasonable  z^alue  of  his 
sennces.  That  suit  for  the  reasonable  value  of 
his  services  either  has  no  foundation  in  the  evi- 
dence, or  means  the  present  litigation  before  the 
bar  of  the  court,  because  outside  of  this  suit  there 
never  was  one  for  the  reasonable  value  of 
O'Meara's  services.  That  instruction  means,  if  a 
man  brings  suit  he  cannot  recover.  It  is  not 
sensible. 


specification  No.  6. 

Specification  No.  6  is  the  action  of  the  court 
in  refusing  to  give  instruction  tendered  No.  8, 
235  R.  10  to  28.  No.  8  is  substantially  covered 
by  No.  2  given,  241  R.  26,  and  No.  3  given,  242 
R.  924,  in  so  far  as  it  does  not  require  the  jury 
to  decide  a  proposition  of  mixed  law  and  fact, 
and  to  render  an  accounting  in  equity  of  a  part- 
nership transaction.  The  following  portion  of  the 
instruction  tendered  is  objectionable. 

"If  you  find  accordingly  that  the  note  in 
suit  had  no  consideration  other  than  a  pari 
or  the  whole  of  what  was  supposed  to  bo 
due  to  the  plaintiff  as  a  partner  on  the  trans- 
action referred  to," 

This  instruction  would  compel  the  jury  to  de- 
cide what  a  partnership  is  without  defining  to 
them  whether  a  mining  partnership  is  meant,  a 
m-ercantile  partnership,  a  law  partnership,  or 
any  other  kind  of  a  partnership,  and  then  it 
would  compel  them  to  go  further;  and  (having 
decided  that  there  was  a  partnership  against  the 
prior  adjudication)  the  jury  would  have  to  be 
able  to  dispose  of  the  question  as  to  whether  any- 
thing was  "due"  to  O'Meara  as  a  partner,  which 
partnership  each  side  was  forever  estopped  from 
asserting  the  existence  of. 

Specification  No.  7. 
Specification  No.  7  is  as  to  the  refusal  of  the 


court  to  give  instruction  No.  9.  The  court  will 
notice  that  this  instruction  is  open  to  the  objection 
that  it  speaks  of  a  violation  by  the  defendant, — 
that  is  to  say,  McDermott, — of  an  agreement 
to  settle.  Now  McDermott  could,  have  no  ad- 
vantage of  his  own  violation  of  the  agreement. 
A  man  cannot  take  advantage  of  his  own  wrong, 
and  a  court  is  unwarranted  in  instructing  that 
he  can  do  so  or  could  do  so,  or  that  O'Meara 
could  be  deprived  of  any  right  or  action  at  law 
or  otherwise  by  reason  of  a  violation  by  McDer- 
mott of  the  agreement.  But  the  instruction  is 
no  wise  germane  to  the  theory  of  the  answer  or 
the  evidence  as  introduced.  The  instruction, 
whether  read  as  copied  into  the  brief,  or  as  found 
in  the  transcript,  is  not  very  clear  in  its  language, 
and  we  must  adopt  the  language  of  the  court  in 
the  Gleason-Missouri  River  Power  Company 
case.  We  claim  to  have  ordinary  intelligence. 
We  cannot  tell  exactly  what  this  language  means. 
We  do  not  think  it  would  have  tended  to  aid  the 
jury  in  arriving  at  a  verdict.  The  point  intended 
to  be  covered  by  instruction  No.  9  is  covered  fully 
and  fairly  in  instruction  No.  5,  and  in  a  clear 
manner  sufficient  to  give  the  jury  a  correct  un- 
derstanding of  the  matter  embraced  in  the  plead- 
ing. 

Specification  No.  8. 
Specification  No.  8  is  as  to  the  refusal  of  the 
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court  to  give  instruction  No.  10.  Instruction 
No.  10  proposed  was  to  the  effect  that  if  the 
note  was  given  to  avoid  litigation,  and  litigation 
was  commenced,  then  there  could  be  no  recovery 
in  this  suit. 

An  examination  of  the  answer  as  amended, 
and  as  supplemented,  will  show  that  the  defendant 
says  that  on  March  27th,  1907,  O'Meara  and 
Kerrigan  were  threatening  him  with  trouble.  13 
R.  10,  et  seq.  It  does  not  say  that  they  were 
threatening  him  with  litigation.  It  says  that 
O'Meara  agreed  to  execute  a  full  acquittance; 
that  it  was  made  and  presented  to  O'Meara  with 
the  understanding  and  promise  that  O'Meara 
would  execute  a  full  acquittance  and  get  one 
from  John  Kerrigan,  but  it  nowhere  says  that 
O'Meara  agreed  not  to  sue  him.  The  instruc- 
tion proposed  is  not  in  anywise  relevant  to  any 
issue  in  the  case,  nor  to  any  evidence  in  the  case. 
Without  going  over  all  of  the  evidence  to  look  at 
this  point,  the  court  can  tell  what  McDermott's 
version  of  this  is.  It  appxears  from'  McDermott's 
testimony,  153  R.  6,  that  O'Meara  did  not  intend 
to  bring  suit. 

There  was  in  the  pleadings  and  in  the  evi- 
dence certain  testimony  about  the  note  having 
been  given  for  a  relase  and  satisfaction  of  claims 
from  O'Meara  and  Kerrigan,  and  this  feature 
of  the  case  and  theory  is  carefully  and  fully  cov- 
ered by  instruction  No.  5,  found  243  R.  15  to 
30,  wherein  it  is  said: 
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"Instruction  Number  5. 

"If  you  find  that  the  instrument  sued  on 
was  g^iven  pursuant  to  an  ag^reement,  if  you 
find  there  was  any  such  agreement  between 
the  parties  hereto  whereby  the  plaintiflF 
agreed  that  upon  the  delivery  of  the  same 
to  him  he  would  execute  and  deliver  to  the 
defendant  a  release  and  discharge  of  all 
claims  and  demands  he  might  have  against 
the  defendant,  or  that  he  would  execute  and 
deliver  such  an  instrument  and  would  pro- 
cure from  one  Kerrigan  a  similar  instru- 
ment, and  deliver  the  same,  or  have  it  de- 
livered to  the  defendant,  your  verdict  must 
be  for  the  defendant  for  it  is  conceded  that 
neither  of  these  things  was  done." 

A  reading  of  all  the  instructions  given,  as  com- 
mencing 239  R.  20,  and  ending  244  R.  21,  will 
do  more  than  any  argument  we  can  make  to  con- 
vince the  court  of  their  clearness,  their  sound- 
ness, their  brevity,  and  yet  an  elaborate  enough 
statement  of  the  law  applicable  to  every  theory 
made  by  the  pleadings  in  so  far  as  sustained  by 
evidence. 

The  court  will  notice  that  we  have  so  far  omit- 
ted argument  on  specification  No.  3  and  on  spec- 
ification No.  9.  No.  9,  the  last  specification,  is 
that  the  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial.  As  we  intend  to  treat 
No.  3  a  little  more  elaborately  than  No.  9,  we 
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will  treat  No.  9  at  this  point,  and  reserve  our 
discussion  of  No.  3  until  the  last  portion  of  the 
brief. 

As  to  whether  or  not  the  defendant  had  a  fair 
trial  and  as  to  whether  there  was  prejudicial 
misconduct  of  counsel,  we  will  have  to  go  into 
the  record  with  a  little  prolixity.  It  is  claimed 
in  the  affidavit  of  McDermott  that  Matthew 
Canning  referred  to  the  fact,  and  stated  to  the 
jury,  that  McDermott  had  obtained  out  of  the 
first  money  paid  on  the  lease  and  bond  ten  thou- 
sand ($10,000)  dollars.  Nbw  that  fact  was  in 
evidence  by  every  intendment,  for  McDermott, 
previously  a  man  without  any  means,  says : 

"When  I  delivered  this  note  I  certainly 
intended  to  pay  it,  if  I  got  my  commission 
out  of  the  Burke  and  Ballaklava  deal."  170 
R.  29,  et  seq. 

"I  am  the  one  who  first  suggested  raising 
it  from  ten  to  twelve  thousand  dollars." 
179  R.  18,  Testimony  of  McDermott. 

But  in  the  opening  statement  for  the  defense, 
Jesse  B.  Roote,  Esq.,  of  counsel  for  the  defend- 
ant, said : 

"That  it  would  be  shown  by  the  testimony 
unimpeachable  of  the  defendant's  witnesses, 
that  this  entire  case  was  an  attempt  on  be- 
half of  O'Mcara  to  take  away  the  sacred 
trust  funds  of  the  Roman  Catholic  Church ; 
that  every  dollar  of  the  purchase  price  of 
the  Burke  and  Ballaklava   lode  claims  was 
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the  property  of  the  Roman  CathoHc  Bishop 
of  Helena,  Montana;  and  that  McDermott 
did  not  have  the  rig^ht  to  handle  any  of  it, 
nor  was  any  of  it  his  own."  255  R.  17  to 
28. 

The  purpose  of  Canning's  argument  was  to 
avoid  the  effect  of  this  statement.  No  man  of 
fairness,  whatever  his  religion,  desires  a  misap- 
propriation of  the  funds  of  that  eleemosynary  in- 
stitution and  that  statement  having  been  baldly 
made  by  Mr.  Roote,  in  all  propriety  had  to  be 
rebutted  by  Canning  and  contradicted.  When 
counsel  make  a  fetid  appeal  to  prejudice,  and  one 
which  is  shown  by  the  evidence  to  be  absolutely 
false,  opposing  counsel  is  not  limited  to  asking 
the  court  to  instruct  that  the  statement  is  irre- 
levant and  prejudicial,  but  can  show  its  falsity  as 
well.  The  evidence  certainly  tends  to  show  in  this 
case  that  some  of  the  sale  price  of  the  Burke  and 
Ballaklava  found  its  way  into  McDermott's 
hands  and  became  his  own  property,  and  the  most 
appropriate  and  safest  way  to  relieve  the  jurors 
minds  of  the  effect  of  the  prejudicial  statement 
of  Mr.  Roote  was  to  comment  on  its  having  been 
disproved  and  thoroughly  shattered  by  the  evi- 
dence. Some  latitude  must  be  allowed  opposing 
counsel  when,  in  the  opening  of  a  trial,  a  law- 
yer boldly  seeks  to  bring  into  a  case  such  bias 
and  prejudice  and  chicanery  as  is  exhibited  in 
the  language  used  by  Mr.  Roote. 
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The  fact  that  Canning  made  some  little  pleas- 
antry about  its  being  the  "galled  jade  that 
winces"  merely  showed  that  both  the  galler  and 
the  gallee  were  possessed  of  a  certain  quick  spirit 
of  repartee  inherent  in  large  measure  in  persons 
of  the  same  blood  with  plaintiff  and  the  defendant 
and  plaintiff's  chief  counsel  and  the  defendant's 
chief  counsel. 

The  term  "tea  peddler"  would,  under  the  evi- 
dence here,   add,  rather  than  detract  from   the 
the  character  of  defendant  McDermott.     When 
he  was  a  tea  peddler  he  lived  a  life  of  open  hon- 
esty.    He  paid  his  indebtedness  when  he  got  the 
money   to  do  so — (such  as  appertained    to  his 
private  life,  and  did  not  accrue  by  virtue  of  any 
business  dealings    in  which  others  were  inter- 
ested), and  he  was  looked  upon  and  trusted  by 
all  during  the  time  that  he  was  a  "tea  peddler" 
as  an  honorable  man  whose  word  was  good.  The 
statement  was  perfectly  truthful  and  it  would  not 
have  changed  the   status  of   McDermott  in  the 
jurors'  eyes  if  he  had  been  called  a  peri- pate  fie 
vendor  of  teas,    with    authoritv  to    exhibit  the 
wares  of  his  master,  but   without  authority   to 
accept  payment  therefor.    We  suggest  that  even 
if  Canning  had  used  the  word  'Dead  Beat,"  it 
would  not  have  been  unfair,  under  the  view  r;ik- 
en  of  the  evidence  by  two  juries  and  the  law  of 
substantial  fulfillment  announced  by  the  supreme 
court. 
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Now  the  balance  of  AlcDermott*s  affidavit  for 
a  new  trial  is  about  certain  misconduct  of  Maury. 
The  court  is  doubtless  surprised  to  fuid,  after 
having  reviewed  cases  where  Maury  has  v.ade 
argument  for  approximately  fifteen  years  last 
past,  that  Maury  has  been  charged  with  making 
an  improper  argument.  It  is  the  first  charge 
of  its  kind,  and  it  will  be  found  on  exanimation, 
that  this  argument  was  not  improper  and  would 
never  have  been  made  but  for  the  intimidation 
practiced  on  Maury  and  on  the  court  by  Mr. 
Walsh.  Mr.  Walsh  offered  in  evidence  a  judg- 
ment roll ;  and  when  this  judgment  roll  was  of- 
fered Maury  said  to  Walsh  that  it  should  be  re- 
stricted by  instructions;  that  all  of  it  was  not 
proper  to  be  submited  to  the  jury ;  but  Mr.  Walsh 
in  a  very  authoritative  tone  of  voice,  indicating 
that  he  would  brook  no  answer,  said  "It  is  of- 
fered in  evidence  entire,  for  all  purposes,"  and 
Maury  said  nothing  further.  256  R.  20,  et  seq. 
Now,  when  McDermott  oflfered  it  for  all  pur- 
poses, and  we  suggested  that  it  be  restricted  by 
instructions,  and  they  failed  to  ask  its  restric- 
tion by  instructions  until  we  were  making  a  time 
limit  argument  to  the  jury,  and  then  asked  the 
court  to  tell  us  what  evidence  before  the  jury 
is  proper  to  be  argued  on,  and  what  evidence  is 
improper  to  be  argued  on,  they  are  asking  too 
much  of  the  court.  They  put  it  in  evidence  with- 
out  anv  restriction,  for  all  purposes.    We  took 
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it  as  we  found  it  and  we  had  a  right  to  do  so. 
If  counsel  cannot  take  all  the  evidence,  or  any 
of  the  evidence  that  his  opponent  puts  in  with- 
out restrictions,  in  his  oflfer,  and  without  restric- 
tions from  the  court,  then  counsel  cannot  make 
any  argument  at  all  to  the  jury.  It  is  too  late 
to  ask  for  instructions  when  you  have  closed  for 
the  defendant  and  you  see  the  effect  on  the  jury 
of  evidence  which  you  have  brought  into  the 
case,  and  though  your  opponent  suggested  a  re- 
striction, you  met  his  offer  of  kindness,  and  his 
suggestion  of  a  correct  and  safe  way  of  pro- 
ceeding, with  insolence. 

But,  further,  on  this  question  of  error  or  not 
in  denying  the  motion  for  a  new  trial,  the  rule 
is  well  settled  that  where  the  verdict,  in  right, 
and  justice,  and  law,  was  substantially  correct, 
and  any  other  verdict  would  be  illegal  and 
wrongful,  and  a  delay  of  justice,  then  bitter 
statements  and  animated  action  of  opposing 
counsel  during  a  trial  are  not  to  be  considered. 
A  determination  of  this  feature  of  the  case  brings 
us  to  the  chief  matter  of  argument  in  the  cause. 
That  is,  specification  No.  3.  And  this  feature 
of  the  case  we  believe  will  be  appropriately 
treated  under  out  argument  on  that  specifica- 
tion. 

It  is  urged  in  the  brief  of  counsel,  that  motion 
for  a  non  suit  should  have  been  sustained  for 
two  reasons:     One  (treated  in  an  argimient  of 
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four  lines  and  three  words,  on  page  43  of  the 
brief),  that  plaintiff  abandoned  the  instrument 
in  writing  sued  on.  We  find  no  other  treatment 
of  it  in  the  brief.  And  the  other  is  the  point 
which  was  suggested  to  them  by  the  first  opinion 
by  the  supreme  court.  We  believe  that  they 
misunderstood  the  opinion.  There  is  nothing 
there  holding  that  the  partnership  suit  was  an 
election. 

Two  estoppels  are  pleadedi  n  the  answer : 

(a)  That  O'Meara's  prosecution  of  this  suit 
is  estopped  by  reason  of  the  judgment  rendered 
against  him  in  the  partnership  suit ;  and 

(b)  O'Meara's  prosecution  of  this  suit  is 
estopped  by  reason  of  electing  to  prosecute  the 
partnership  suit,  or,  as  put  by  the  appellant,  by 
reason  of  the  election  of  the  wrong  remedy. 

We  shall  treat  the  questions  a  and  b  together. 
They  are  so  closely  associated  in  the  law  that  it 
is  very  hard  to  separate  the  points  and  argu- 
ments and  opinions  of  courts  bearing  on  one 
question  from  authority  bearing  on  the  other. 
Counsel  rely  on  a  dictum  of  the  former  opinion 
of  the  court  in  this  case  as  to  a  possible  bar  by 
reason  of  an  election  of  remedies  which  was 
not  plead  by  defendant  prior  to  the  first  trial  of 
the  case.  This  dictum  does  not  support  coun- 
sel's theory  nor  their  argument,  and  further- 
more this  dictum  was  uttered  before  we  had  our 
day   in  court   on   this  phase  of  the   case.     The 
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slightest  suggestion  of  the  circumstances  inci- 
dent to  these  two  actions, — the  one  at  law  being 
before  the  bar  of  the  court,  and  the  other  in 
equity, — would  reveal  that  there  was  no  bar  or 
estoppel  by  reason  of  any  prior  election  of  reme- 
dies. 

1.  The  note  now  sued  on  was  not  due  when 
the  first  suit  was  commenced. 

2.  There  was  no  remedy  by  partnership  ac- 
counting at  all  because  the  court  adjudicated 
finally  that  the  right  out  of  which  a  remedy  of 
partnership  accounting  might  have  arisen,  to-wit, 
a  partnership,  never  existed. 

3.  The  decision  in  the  partnership  case  was 
based  on  a  finding  that  there  was  no  partnership 
and  there  was  no  adjudication  one  way  or  the 
other  on  the  promissory  note  embraced  in  this 
action.  And  by  reason  of  the  promissory  note's 
not  having  been  due  at  or  prior  to  the  institution 
of  the  first  suit  there  was  no  method  by  which 
there  could  be  any  adjudication. 

4.  The  parties  were  different  in  the  first  suit, 
the  same  being  between  O'Meara  and  Kerrigan 
of  the  plaintiflf's  part,  and  McDermott  and  wife 
of  the  defendant's  part. 

5.  The  evidence  necessary  to  sustain  a  judg- 
ment for  the  plaintiflf  in  the  present  action,  and 
sufficient  to  sustain  a  judgment  for  plaintiflf  in 
the  present  action  would  not  be  suflficient  to  sus- 
tain a  judgment  for  the  plaintiff's  or  either  of 
them  in  the  first  action. 
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6.  The  questions  involved  in  the  second  ac- 
tion were  none  of  them  needfully  considered  or 
necessary  to  support  the  judgment  gained  in  the 
first. 

7.  It  does  not  appear  from  the  judgment 
roll  in  the  first  action  that  there  was  any  express 
declaration  that  the  decision  was  rendered  upon 
the  merits. 

On  the  general  question  of  estoppel  by  elec- 
tion and  estoppel  by  judgment,  there  is  a  val- 
uable note  found  under  Hudson  v.  Remington 
Paper  Co.,  6  Am.  and  Eng.  Anno.  Cases,  103. 
The  point  decided  in  this  case  is  very  salient  to 
the  issue: 

"Where  the  entry  of  judgment  in  an  ac- 
tion involving  several  issues  of  fact  recites 
a  findhtfr  upon  one  of  such  issues  that  com- 
pels a  judgment  for  the  defendant,  and  is 
silent  as  to  the  rest,  there  is  no  presump- 
tion that  they  have  been  passed  on,  and  in 
the  absence  of  some  further  showing  that 
will  be  held  open  to  inquiry  in  the  future  lit- 
igation between  the  same  parties  based  upon 
a  diflferent  cause  of  action." 

Will  the  court  here  examine  the  old  de- 
cision 77  R.  10-20? 

An  adverse  in  a  suit  for  a  share  of  the  profits 
of  partnership  business  as  compensation  for  ser- 
vices rendered  to  a  firm  is  not  a  bar  to  an  action 
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upon   a  quantum  meruit  for   the  value  of  such 
services. 

Kirkpatrick  v.  McElroy  (N.  J.),  7  Atl, 
647. 

A  judgment  dismissing  an  action  for  an  ac- 
counting between  co-partners  on  a  finding  that 
no  partnership  existed,  is  not  a  bar  to  an  action 
for  the  services. 

Marsh  v.  Masterson,  (N.  Y.),  5  N.  E.,  59. 
A  judgment  is  not  available  as  an  estoppel  un- 
less the  particular  controversy  was  necessarily 
tried  and  determined.  The  adoption  of  the 
wrong  form  of  action  does  not  operate  as  an 
estoppel. 

Bigley  v.  Jones,  (Pa.),  7  Atl.  Rep.  54; 

Elgin  Nat.  Watch  Co.  v.  Meyer,  29  Fed., 
225. 

"A  judgment  is  not  available  as  an  es- 
toppel, unless  the  particular  controversy  was 
necessarily  tried  and  determined.  Bigley 
v..  Jones,  (Pa.),  7  Atl.  Rep.  54;  Dicken  v. 
Hays,  Id.  58;  Steam-gauge  &  Lantern  Co. 
V.  Meyrose,  27  Fed.  Rep.  213;  Geneva  Nat. 
Bank  v.  Independent  School-dist.  25  Fed., 
629;  Oliver  v.  Cunningham,  7  Fed^  Rep., 
689 ;  Smith  v.  Town  of  Ontario,  4  Fed.  Rep. 
386;  Richardson  v.  Richards,  (Minn.),  30 
N.  W.  Rep.  457;  Nichols  v.  Marsh,  (Mich.) 
28  N.  W.  Rep.,  699;  Brigham  v.  McDowell, 
Neb.)  27  N.  W..  Rep.  384;  Morse  v.  County 
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of  Hitchcock,  Id.,  637;  Shirland  v.  Union 
Nat.  Bank,  (Iowa),  21  N.  W.  Rep.  200; 
Fish  V.  Benson,  (Cal.)  12  Pac.  Rep.  454; 
Reynolds  v.  Lincoln,  Id.,  449." 

A  judgment  in  a  proceeding  for  an  accounting 
between  plaintiff  and  defendant  as  partners,   in 

"which  proceeding  plaintiff  set  up   a   claim  for 

services  rendered  the  partnership,  cannot,  as  a 

matter  of  law,  be  held,  to  bar  a  subsequent  action 

for    services,     against     defendant    individually, 

where  there  is  some  evidence  that  the   services 

sued  for  were  not  embraced  in  the  claim  set  up 

in  the  former  proceeding. 

Kaster  v.   Welch  (Penn.),  27  Atl.  page 

668. 

On  the  general  question  as  to  whether  a  sub- 
sequently accruing  cause  of  action  can  be  held 
barred  by  prior  adjudication,  a  case  in  point  is 
found, 

Wagner  v.  Wagner,  (Cal.),  2>7  Pac,  935. 

Where  a  plaintiff  declares  on  an  account  stat- 
ed., and  offers  certain  promissory  notes  as  evi- 
dence to  prove  the  fact  of  an  accounting,  but  the 
evidence  is  rejected  and  judgment  given  against 
the  plaintiff,  this  will  not  bar  a  future  action  by 
him  on  the  notes. 

Black  on  Judgments,  Par.  617. 

So  the  conclusive  effect  of  a  judgment  does 
not  extend  to  references  made  by  a  party  in  his 
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pleadings,  to  matter  not  involved  in  the  contro- 
versy,— siKh  references  bein^  made  merely  for 
the  purpase  of  elucidating  the  points  really  at 
issue. 

Black  on  Judgments,  Par.  617. 

The  allegation  concerning  this  note  in  the  old 
partnership  complaint  is  as  follows,  66  R.  26-30 : 

*'That  he  has  refused  to  make  any  ac- 
count, though  he  has  acknowledged  in  writ- 
ing and  agreed  to  pay  the  plaintiff,  O'Meara 
the  sum  of  twelve  thousand  dollars  ($12.- 
000.00)  when  the  payments  shall  l>e  made 
by  Galiger  and  Clymo,  but  he  has  not 
agreed  to  pay  Kerrigan  anything." 

Of  course  a  judgment   being  conclusive   onlv 
upon   matters  within  the  issues,  it  is  not  an  es- 
toppel  as  to  after-occurring   facts   not  involved 
in  the  suit  in  which  the  judgment  was  rendered. 
Black,  Judgments,  P.  617: 
Mitchell  V.  French,  100  Ind.  334. 

Black,  Judgments,  Sec.  618,  is  as  follows: 

"Matters  which  could  not  have  been  ad- 
judicated.— A  judgment  is  not  conclusive 
of  any  matter  which,  from  the  nature  of  the 
case,  the  form  of  action,  or  the  character 
of  the  pleadings,  could  not  have  been  ad- 
judicated in  the  former  suit.  'There  can  be 
no  bar  if  the  demand  to  which,  by  their  evi- 
dence, the  parties  directed  the  attention  of 
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the  court,  and  which  the  court  rejected,  was 
not  within  the  issue  and  consequently  could 
not  have  been  allowed.  The  estoppel  does 
not  depend  upon  technicalities,  but  rests  in 
broad  principles  of  justice,  and  it  can  apply 
only  when  the  party  has  had  his  day  in  court 
and  an  opportunity  to  establish  his  claim. 

The  fact  that  a  suit  has  been  instituted 
and  evidence  produced  is  of  no  importance 
whatever,  if  in  fact  the  evidence  was  direct- 
ed to  matters  which  were  forei.^i  to  the 
issue.  If.  for  example,  the  plaintiff  in  an 
action  of  assumpsit  were  to  attempt  to  liti- 
g-ate  a  matter  of  trespass  to  lands,  it  would 
be  immaterial  how  far  he  should  s^o  into  the 
evidence,  or  at  what  staj^e  of  the  proceed- 
ings the  ruling  should  be  made  rejecting 
his  claim ;  the  har  cannot  attach,  because  in 
law,  whatever  may  have  been  the  testimony, 
there  could  have  been  no  recovery.  Noth- 
ing would  seem  to  be  plainer  than  that  no 
man  could  be  barred  by  a  judgment  against 
him  who  \vas  not  by  the  i.^sue  placed  in  such 
a  position  that  establishing  his  demand 
would  entitle  him  to  a  judgment  in  his  fa- 
vor/ Thus,  in  an  action  of  debt  for  money 
lent  and  other  causes,  the  defendant  pleaded 
in  bar  a  former  recovery  by  the  plaintiff  of 
the  same  claim,  had  in  a  suit  on  a  promis- 
sory note  and  for  work  and  labor.  But  it 
was  held  that  the  plea  was  bad,  inasmuch 
as  the  plaintiff,  in  the  former  suit,  could  not 
have  given  evidence  of  monev  lent,  and  con- 
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sequently  the  present  demand  could  not  have 
been  proved." 

"Sec.  619.  Judgement  on  Matters  not 
Presented. — We  have  elsewhere  shown  that 
if  the  court  assumes  to  pass  judgement  upon 
a  point  or  question  not  submitted  to  its 
arbitrament  by  the  parties  in  their  plead- 
ings, nor  drawn  into  controversy  by  the 
course  of  the  evidence,  the  judgment,  to  that 
extent,  is  without  jurisdiction  and  conse- 
quently null.  It  follows  that  the  judgment 
of  a  court  upon  a  subject  of  litigation  within 
its  general  jurisdiction,  but  not  brought  be- 
fore it  by  any  statement  or  claim  of  the  par- 
ties, is  not  conclusive  of  that  matter  in  any 
subsequent  controversy,  by  reason  of  its  in- 
validity." 

We  call  to  the  attention  of  the  court  a  very 
careful  opinion  written  by  Judge  Cooley :  Fifield 
V.  Edwards,  9  Mich.,  264.  The  general  tenor 
of  which  is:  Estoppel  from  asserting  a  claim, 
excluded  from  a  former  suit,  cannot  apply  where 
it  was  not  within  the  issue  in  that  suit,  and  there 
was  no  opportunity  to  establish  it. 

Where  the  money  sued  on  in  the  second  suit 
had  not  fallen  due  when  the  first  suit  was  com- 
menced there  can  be  no  bar  by  reason  of  an  ad- 
verse judgment  in  the  first  suit. 

Hallack  v.  Gagnon,  4  Colo.  App.,  60,  36 
Pac.  70; 
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Schmidt  v.  Louisville,  etc.  R.  Co.,  84  S. 

W.,  314,  27  Ky.  L.  Rep.  21 ; 

Overton  v.  Gervais,  6  Mart.  N.  S.,  685; 

Ahl    V.  Ahl,  60  Md.,  207; 

Raymond   v.  White.  120  Mich.,  165,  78 
N.   W.,    1071; 

Doescher  v.  Spratt,  61  Minn..  326;  63  N. 
W.,  736; 

Ransey  County  Bldg.  Soc.  v.  Lavvton,  49 

Minn.,  362;  51  N.  W.  1163; 

Armfield  v.  Nash,  31  Miss.  361 ; 

Burnside  v.   Wand,  108  Mo.  App., -539; 
84  S.  W.,  995 ; 

Jones    V.  Silver,    97  Mo.  App.  231?  70 
S.W.  1109; 

West  v.  Moser,  49  Mo.  App.  201 ; 

Priest  v.  Deaver,  22  Mo.  App.  276; 

Wheeler  v.  Bancroft,  18  N.  H.  537. 

One  of  the  most  prolix  decisions  on  the  sub- 
ject of  the  estoppel,  arising  from  a  former  adjudi- 
cation, has  been  announced  by  the  supreme  court 
of  Montana: 

Kleinschmidt  v.   Binzell,   14  Mont.,  31  to 
61. 

An  analysis  of  that  case  shows  that  this  for- 
mer judgment  in  Kerrigan  and  O'Meara  v.  Mc- 
Dermott  and  wife,  could  not  possibly  have 
barred  the  present  action. 

The  note  could  not  have  been  litigated  in  the 
partnership  suit,  commenced  before  the  payments 
on  the  note  were  due. 

Radue  v.  Pauwelvn,  27  Mont.,  68. 
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As  far  as  the  estoppel  by  election  is  concerned, 
in  addition  to  the  authorities  herein  cited  that 
there  can  be  no  bar  by  electing  one  remedy  before 
the  right  involved  in  the  second  suit  is  matured, 
(an  elementary  proposition  usually  encountered 
where  there  has  been  an  abortive  attempt  to  pre- 
maturely foreclose  a  mortgage),  we  again  refer 
the  court  to  its  decision  in  a  case  where  we  tried 
to  get  a  debt  paid  by  a  similar  proceeding. 

Kaufman  v.  Cooper,  39  Mont.,  146;  and 

also  to 
Glass  V.  Basin  &  Bay  State  Min.  Co.,  35 

Mont.,  573; 
Glass  V.  Basin  &  Bay  State  Min.  Co.,  34 

Mont,  88; 
Chapman  v.  Hughes,  58    Pac,    298; — 3 
rehearings. 

On  page  43  oif  the  appellant's  brief,  there  is  a 
four  line  statement,  not  argued,  that  the  motion 
for  non-suit  should  have  been  sustained  on  the 
ground  that  the  evidence  clearly  shows  that  the 
plaintiff  in  this  present  action  abandoned  the  in- 
strument sued  on.  We  find  no  argument  out- 
side of  the  statement  of  counsel.  Under  all  of  the 
circumstances  of  this  case,  or  of  any  case,  it 
would  be  hard  to  convince  any  reasonable  man 
that  the  possessor  of  an  instrument  in  writing, — 
a  promise  to  pay  twelve  thousand  dollars,  would 
ever  abandon  such  an  instrument.  The  circum- 
stance is   much  stronger  when  it   is  considered 
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that  at  the  time  the  instrument  was  given  the 
promissor  was  about  to  receive  large  amounts 
of  money  out  of  the  sale  of  land  when  consum- 
mated, which  sale  had  gone  beyond  a  payment 
of  seventy-five  thousand  dollars  as  part  of  the 
purchase  price.  To  claim  an  abandonment  of 
such  an  instrument  is  rather  incredible. 

It  is  an  elementary  proposition  of  law,  without 
the  aid  of  a  statute,  that  an  owner  of  such  an 
instrument  could  not  release  it  on  a  part  pay- 
ment because  the  release  would  be  to  a  certain 
lextent  void  for  want  of  a  consideration.  That 
doctrine  is  elementary.  In  Montana,  of  course, 
we  have  a  statute  to  the  effect  that  where  a  re- 
lease is  made  in  writing  for  less  money  than  the 
instrument  calls  for,  it  is  binding;  but  we  look 
in  vain  through  this  record  for  a  spark  of  testi- 
mony that  there  ever  was  any  writing  abandon- 
ing this  instrument  once  delivered.  Further- 
more, the  plaintiff  could  accept  the  instrument 
at  any  time  before  the  commencement  of  suit. 
There  is  no  law  preventing  that.  It  was  never 
withdrawn  by  McDermott  nor  any  notice  of  with- 
drawal given,  and  the  testimony  about  the  oflFer 
to  return  the  note  to  McDermott,  and  the  dis- 
satisfaction of  O'Meara  with  it  showed  that 
O'Meara  was  merly  dissatisfied  with  the  amount 
of  the  instrument. 

Page  28  of  appellant's  brief  quotes  some  of 
his  testimony  given  at  a  previous  trial  of  the 
partnership  suit: 
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•'Q.  And  were  you  satisfied  with  it  when 
you  read  it? 

A.     No,  not  satisfied  with  the  amount." 

And  again  on  page  27  of  appellant's  brief, 
quoting  the  testimony  of  O'Meara  in  the  partner- 
ship suit: 

"Q.     And  you  kept  it  ever  since? 

A.     I  did  sir. 

Q.     Why? 

A.     I  did  not  want  to  destroy  it. 

Q.  Is  that  the  only  reason?  Now  tell 
us  why  you  kept  this  paper? 

A.  For  the  value  if  there  was  any  value 
to  it. 

Q.  Then  you  were  satisfied  to  take  it 
when  he  gave  it  to  you,  were  3'ou  ? 

A.     Satisfied  with  the  amount? 

Q.     Satisfied  to  take  the  paper. 

A.  The  paper  was  folded  up  when  I  took 
it. 

Q.  And  you  were  satisfied  to  keep  it  and 
did  keep  it  ? 

A.     I  did  sir. 

Q.  And  you  were  satisfied  and  you  did 
save  it  didn't  you? 

A.     Yes.  sir. 

The  entire  testimony  foregoing,  and  this  be- 
ing the  testimony  on  which  it  is  supposed  that 
O'Meara  was  impeached,  shows  that  all  through 
the  partnership  suit,  both  at  the  injunction  hear- 
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ing  and  on  the  final  hearing,  O'Meara's  dissatis- 
faction and  objections  to  the  note  were  on  ac- 
count of  the  amount  of  the  note  being  too  small. 

That  there  was  a  consideration  for  the  orig- 
inal instrtmient  now  sued  on  cannot  be  more 
clearly  established  than  by  McDermott's  own 
testimony,  as  quoted  in  the  brief  of  his  counsel 
on  page  15.  He  discusses  the  raising  of  the  note 
for  the  services  from  ten  thousand  dollars  to 
twelve.  He  say  that  was  at  his  suggestion,  and 
he  says  that  he  did  it  after  having  asked  O'Meara 
and  Kerrigan  "\Miat  do  3  ou  think  your  services 
and  those  of  Kerrigan  are  worth?"  And  then 
after  that  he  gives  a  note  to  pay  for  the  services. 

There  is  a  dispute  in  the  testimony  as  to  what 
was  to  be  done  about  Kerrigan,  but  all  of  these 
contradictions  have  been  resolved  in  favor  of 
plaintiff  by  a  verdict. 

W'hile  we  are  on  this  feature  of  the  case,  we 
would  ask  why  McDermott's  testimony,  com- 
mencing on  page  1 1  of  the  brief,  and  ending  on 
page  19,  is  put  in  the  brief  at  all.  It  does  not 
state  any  defense  whatever,  but  if  it  did  the  issue 
has  been  resolved  in  favor  of  O'Meara,  and  be- 
yond that  a  motion  lor  a  new  trial  has  been 
denied.  The  same  thing  may  be  said  of  the  in- 
cumbrance of  the  brief  with  long  quotations  from 
the  testimony  of  the  remainder  of  McDermott's 
witnesses,  these  quotations,  commencing  on  page 
19.  and  ending  on  page  29, — eighteen  pages  of  a 
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fifty  page  brief  devoted  to  the  testimony  of  wit- 
nesses whose,  testimony  has  been  overruled  by 
the  verdict  of  the  jury  and  by  the  lower  court. 
Pages  eight  and  nine  of  the  brief  are  devoted 
to  quoting  testimony  about,  or  given  by  O'Meara 
at  another  time  about  an  entirely  different  note 
than  the  one  sued  on,  it  being  a  note  to  O'Meara 
and  Kerrigan  which  everyone  agreed  was  re- 
turned to  McDermott.  This  court  is  only  for 
the  correction  of  errors,  not  of  original  jurisdic- 
tion in  this  case. 

It  is  claimed  in  the  brief  that  the  conditions  of 
the  note  was  not  fulfilled.  This  claim  cannot 
be  upheld.  Whatever  the  law  once  was  on  this 
subject  in  Montana,  it  is  now  the  law  that  sub- 
stantial fulfillment  is  all  that  is  necessary,  and  it 
is  the  law  of  this  case  that  the  Galiger-Clymo 
option  or  lease  and  bond,  as  it  is  popularly  called, 
was  fulfilled.  Such  is  the  certain  tenor  and  ab- 
solutely binding  holding  of  this  court  in  the  case 
of  O'Meara  v.  McDermott  on  first  appeal. 

The  testimony  of  the  witness  Weirick,  as 
\found  on  page  10  in  the  brief  of  appellant,  is  the 
same  as  it  always  was,  and  to  the  effect  that  the 
four  hundred  thousand  dollars  set  forth  and 
called  for  by  the  Galiger-Clymo  contract  was  paid. 

McDermott's  contention  that  O'Meara  was  to 
give  him  a  written  satisfaction  of  all  demands 
as  set  forth  in  his  answer,  is  void  when  one  con- 
siders his  testimony  on  the  subject.     The  testi- 
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mony  of  McDermott  indicates  that  the  note  was 
given  on  consideration  that  O'Meara  would  sub- 
sequently give  him  a  written  satisfaction  of  all 
demands.  This  proposition  resolves  itself  into 
an  absurdity  because  the  written  satisfaction  of 
all  demands  had  application  only  to  this  demand. 
To  think  that  two  sane  men  would  settle  up  a 
business  by  one  man's  giving  a  note  for  twelve 
thousand  dollars,  and  the  other  one  agreeing  to 
give  a  written  satisfaction  of  this  very  demand 
a  few  days  later,  is  simply  nonsense,  but  such  is 
the  testimony  of  McDermott,  166  R.  28  to  167 
R.  15.  Such  agreements  are  not  only  absurd  but 
they  are  void  by  law. 

See  Sec.  5056  Revised  Codes  of  Mont.,  1907, 
reading  as  follows: 

"Every  stipulation  or  condition  in  a  con- 
tract by  which  any  party  thereto  is  restrict- 
ed from  enforcing  his  rights  under  the  con- 
tract by  usual  proceedings  in  the  ordinary 
tribunals,  or  which  limits  the  time  within 
which  he  may  thus  enforce  his  rights  is 
void." 

Under  the  foregoing  section,  the  answer 
wherein  it  reads  that  there  was  to  be  delivered 
subsequently  to  the  execution  of  the  note,  a  re- 
lease of  all  demands,  is  invalid  under  the  laws 
of  Montana. 

For  the  portion  in  question  of  the  pleadings, 
see  14  R.  10  to  15  R.  25. 
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This  defense  and  the  evidence  supporting  it 
has  no  foundation  in  common  sense.  The  foun- 
dation in  law  is  knocked  out  from  under  it  by 
statute,  and  it  is  but  an  appeal  to  prejudice  and 
whim  of  the  jury.  The  defense  in  the  lower 
court  was  made  by  way  of  an  appeal  to  favor 
for  McDermott  because  of  his  intimate  relation- 
ship with  the  head  of  the  Catholic  Church  in 
Montana.  It  failed  of  recognition  by  either  jury 
which  has  tried  the  case,  or  by  the  judge  of  the 
lower  court.  There  never  was  put  forth  any  de- 
•fense  based  on  merits  or  justice  or  honesty  or 
fair  business  dealing.  We  believe  the  days  of 
technicalities  are  over.  At  least  we  hope  that, 
in  the  words  of  St.  Augustine,  "The  dawn  is 
breaking  when  the  shadows  flee  away." 

The  court  has  the  physical  power  to  disturb 
the  verdict  of  the  jury  and  the  judgment  of  the 
lower  court,  and  the  order  of  the  lower  court  de- 
nying the  motion  for  a  new  trial,  but  we  respect- 
fully submit  that  the  legal  right  to  do  so  is  not 
here.  There  is  no  appeal  here  to  consideration  of 
the  merits  nor  of  the  law.  The  merits  are  against 
the  contention  of  the  defendant.  The  law  is 
against  the  contentions  of  the  defendant.  The 
trial  has  been  fair.  The  question  is :  Are  writ- 
ten contracts  for  valuable  considerations  between 
persons  capable  of  contracting,  and  about  a  law- 
ful subject  matter,  enforceable  in  this  state  ?    We 
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believe  they  are,  and  we  respectfully  submit  that 
there  is  no  other  question  before  this  court  in 
this  case. 

Respectfully  submitted, 

MATTHEW  F.  CANNING, 
MAURY  &  TEMPLEMAN, 
Attorneys  for  the  Plaintiff  and  Respondent. 
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Supreme  Court 


OF  THE 

State  of  Montana 


JOHN  H.  O'MEARA, 

Ros]K>ndent, 

V. 

PETER  T.  MeOERAfOTT, 

Appellant. 


REPLY  BRIEF  OF  APPELLANT. 


The  brief  of  the  resptmdent  filed  on  this  appeal 
is  no  fair  or  candid  discussion  of  the  question  of 
law  presented  by  the  record.  It  exhibits  from  be- 
^innin^  to  end  a  disposition,  akin  to  that  which 
made  the  address  of  counsel  to  the  jury  1m»Iow  an 
offense  here  complained  of,  to  poison  the  mind  of 
the  court  by  continuous  aspersions  afrainst  the  in- 
tejifrity  of  the  appellant.  No  su|ierior  virtue  is 
claimed  for  him  by  his  counsel,  but  they  insist  that 
as  a  litigant  in  this  court  he  ou«:ht  not  to  lie  sub- 
jected to  caustic  comment  which  presupiios<*8  his 
dishonesty  in  the  assertion  of  the  defenses  wliicli 
he  submits  to  the  arbitrament  of  this  tribunal. 
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The  fact  that  ''two  juries''  op  forty  juries,  as 
eotmsel  knows  or  ought  to  know,  decided  against 
the  appellant,  affords  no  justification  whatever  for 
accusing  him>  by  innuendo,  of  being  a  "Dead  Beat." 
This  court  held  that  he  did  not  have  a  fair  trial 
before  the  first  jury  which  heard  the  case,  and  all 
but  held,  if  it  did  not  hold,  that  there  was  no  merit 
whatever  in  the  claim  now  asserted  against  him. 

The  history'  of  the  litigation  might  admonish 
counsel  amenable  to  its  lessons  to  refrain  from  in- 
viting eomparij«ons  involving  the  comparative 
honesty  or  di.slionesty  of  the  litigants. 


The  only  justification  attempted  by  the  brief  on 
behalf  of  the  action  of  tlie  court  in  refusing  to  give 
the  appellant's  offered  instruction  No.  5  is  that  it 
presents  a  defense  not  pleaded. 

The  answer  pleaded  that  the  note  sued  on  was 
without  consideration,  or  rather  that  the  consider- 
ation had  failed.  It  alleged  that  a  claim  of  liability 
on  the  part  of  the  appellant  to  respondent  and  one 
Kerrigan  on  account  of  services  alleged  to  have 
been  rendered  by  them  in  conn<H*tion  with  the  sale 
of  the  Butte  and  Hnlnklava  mining  claims  was  by 
them  set  up,  and  that  they  wert»  threatening  ti'ouble 
on  account  of  it;  that  in  view  thereof  the  a»>nellant 
proposed  to  respondent  that  if  he  and  Kerrigan 
would  execute  and  deliver  to  him  a  full  acquittance 
of  all  claimsi  and  demands  he  would  execute  and 


deliver  to  respondent  a  wTiting  to  the  effect  of  the 
in8trumont  sued  on  herein;  that  the  proposition 
was  accepted,  and  the  agreement  carried  out  hy 
appellant  on  his  part,  but  that  the  release  and 
satisfaction  bargained  for  was  never  made  by 
respondent  and  Kerrigan,  and  that  disregarding 
the  settlement  thus  entered  into,  they  brought  suit 
on  the  very  cause  of  action  to  avoid  which  the  in- 
strument in  question  was  executed. 
Transcript,  pages  13-20. 

These  averments  were  denied  in  the  reply. 
Transcript,  pages  20-21. 

The  consideration  for  which  the  instrument  in 
suit  was  given  thus  lieing  put  in  issue,  the 
respondent  sought,  in  the  course  of  his  testimony, 
to  tell  the  true  consideration  for  it. 

He  asserted  that  the  ])aper  was  given  as  the  re- 
sult of  a  "settlement"  l)etween    himself   and    ai>- 
pellant  of  what  was  coming  to  him  in  connection 
with  the  sale  of  the  Butte  and  ISalaklava. 
Transcript,  \yage  54. 

He  told  that  he  and  apiK'Hant  were  partners  in 
that  tmnsaction. 

Transcript,  page  32, 
and  that  he  was  not  charging  tor    s|H*ciAc    wjirk 
which  he  did  in  coimection  with  it,  but  was  claim- 
ing as  an  equal  partner, 

Transcript,  page  35, 
pursuant  to  agreement  he  entered  into  with  the  ajn 
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pellant  at  tbe  depot  in  Butte  in  the  month  of  Aprils 
1906, 

Tnuificript,  page  34, 
under  the  terms  of  which  he  was  to  share  the 
profits  of  the  enterprifte  eqnall.T  with  appellant 

It  is  a  part  of  the  history  of  the  litigation  that 
he  subsequentljr  brought  suit  jointly  with  Ker- 
rigan to  obtain  an  accounting  of  alleged  partner- 
ship profits,  in  the  sum  of  1125^000,  claiming  one- 
third  thereof,  in  the  complaint  in  which  action  he 
charged  that  he,  appellant  and  Kerrigan  were 
equal  partners  in  the  enterprise. 

Transcript,  pages  59,  60-68. 
Also  that  in  that  action  the  conrt  found  and  ad- 
judged that  there  was  no  agreement  of  jKirtnership 
entered  into  at  the  time  and  place  specified  or  at 
any  other  time  or  place. 

Transcript,  pages  77-83. 

The  conclusion  is  irresistible,  at  lea.st  the  theory 
is  admissible,  under  the  evidence,  that  the 
respondent  was  claiming  to  be  entitled  to  share  in 
the  profits  accruing  to  appellant  on  account  of  the 
sale  as  a  partner. 

Under  the  terms  of  the  settlement    he   was   to 
have  112,000  and  $25,000  worth  of  stock,  he  said. 
/  Transcript,  pages  33,  34. 

The  "note"  was  given  pursuant  to  the  agr«H»ment 
so  made,  the  respondent  testified.  He  says  ex- 
plicitly : 
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'*At  the  time  I  received  this  note  for  f  12,000 
I  had  agreed  with  him  that  I  should  receive 
that  112,000  and  also  |25,000  worth  of  stock, 
and  that  was  acceptable  to  me." 

Transcript,  pagje  57. 

Notwith8taii(liii«:  the  a«:re<Miieiit  so  testified  to,  he 
brougfht  the  suit  to  recover  «me-third  of  $125,000,  his 
alles3;ed  share  of  the  partnership  profits,  being  the 
very  claim  in  all(^:ed  settlement  of  which  he  as- 
serts he  had  agreed  to  take  112,000  and  |25,000  of 
stock,  the  "note"  in  suit  being  given  in  evidence  of 
the  cash  obligation,  the  stock  never  having  been  de- 
livered. The  institution  of  that  suit  was  undenia- 
bly repudiation  of  the  "settlement".  He  says  that 
he  never  accepted  the  note  except  "conditionally," 
conditioned  upon  his  also  i*ecciving  the  st<K»k  prom- 
ised him. 

Transcript,  page  36. 

Not  having  receivtHi  the  st*x*k  he  lH?gan  suit  on 
the  original  consideration  as  he  claim<Hl  it,  for  his 
share  of  the  partnership  profits. 

In  view  of  this  testimony  the  apjK*naut  asked 
Instruction  7,  quoted  at  pages  32-33  of  the  original 
brief,  that  if  the  respondent  took  the  '*ii<»te"  ]>ur- 
snant  to  an  agi'eement  of  chiims  asserted  by  him 
against  the  appt^llaut,  either  as  a  ])artner  or  for  the 
reasonable  value  of  his  services  in  connection  with 
the  sale,  and  then  afterwards  brought  snit  to  re- 
cover, on  either  the  one  or  the  (jtlier  claim,  such 
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conduct  would  be  a  repudiation  of  the  agreement 
and  would  preclude  recovery  on  the  "note". 

As  observed,  the  onlv  ground  urged  when  the 
court  properly  refused  this  instruction  is  that  such 
a  defense  was  not  pleaded.  The  actual  defense 
pleaded  varies,  however,  in  no  material  or  sub* 
stantial  particular.  The  defense  pleaded  is  identi- 
cal with  that  established  by  the  testimony  of  the 
respondent  himself,  ex«<*|i»  that  he  claims  he  wa» 
to  receive  stock  in  addition  to  the  "note**  under 
the  settlement,  and  apjiellant  claims  that  an  es- 
sential part  of  the  agreement  was  that  he  was  to 
have  a  formal  release  and  acquittance  from 
respondent  and  Kerrigan  which  would  have  been 
available  to  him  in  the  partnership  action.  The  es- 
sential thing  is  that  the  "note"  was  given  either 
partly  or  wholly  in  satisfaction  of  an  agreement  of 
settlement  entered  Ix^tween  the  parties,  and  that 
the  respondent,  disregarding  the  »<»ttlement,  pro- 
ceeded to  sue  ujjon  the  original  cons«ideration.  The 
defense  pleaded  is  made  out,  in  .snl>«tanee,  by  the 
testimony  of  the  respondent  himself. 

The  motion  for  a  non-suit  on  that  ground, 

Transcript,  pages  134-13(i, 

should  have  been  sustainH.  CVrtainly  the  jury 
should  have  \m*n  instructed  that  Hie  existence  of 
such  facts  wonld  require  a  verdict  Uw  the  de- 
fendant.   There  cannot  he  said  even  to  be  a  vari- 


ance,  mucli  less  a  fatal  variance,  between  the  proof 
and  the  pleading — th^  special  defense. 
The  respondent  likewisp  relie»  on 
State  T.  Byrd,  II  Mont.  585. 

But  let  it  be  supposed  that  the  facts  shown  in 
evidence  touchin;;;  the  consideration  of  this  "note" 
are  essentially  different  from  those  pleaded  as  a 
defense  against  its  enforcement.  What  of  it?  The 
defendant  in  an  action  sets  tip  that  a  note  sued  on 
is  without  coQsideratioii  and  recites  what  he  claims 
to  be  the  true  story  of  its  execution,  which,  if  true, 
sustains  his  claim  of  want  of  consideration.  The 
plaintiff  denies  the  truth  of  the  defense  and  pro- 
ceeds to  tell  upon  the  witness  stand.what  he  claims 
to  be  the  correct  history  of  the  transaction.  The 
story  told  by  him  is  altogether  at  variance  with  the 
claim  of  the  defendantv 

He  refutes  it  utterly,  but  his  own  story  discloses 
that  he  ha»  no  right  to  recover  on  the  note.  Is 
the  defendant  to  be  turned  out  of  court,  and  the 
plaintiff  given  a  judgment  tm  an  instrument  on 
which  he  has  no  right  to  re<'over  whether  his  own 
story  be  true,  or  that  of  his  antagonist,  !Ks'au»(»  the 
latter  did  not  plead  the  facts  to  which  he  testifies? 

The  ap[)ellant  did  not  plejid  the  facts  to  which 
the  respondent  test ifiesr— only,  li«nvi*vi'r,  as  to  the 
$25,000  worth  of  stock — be«»ause  he  could  not  trutli- 
fully  verify  an  answer  which  set  them  up.  But  he 
is  by  no  means  precluded  from  taking  advantage 
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of  a  defense  which  may  inhere  in  the  testimony  as 
it  comes  frmn  the  mouths  of  the  respondent  and 
his  witnesses.  Pleadings  are'  required  in  order  to 
advise  opposing  parties  of  the  character  of  the  evi- 
dence their  antagonists  will  offer.  They  are  not 
intended  to  fit  facts  which  come  from  the  opposing 
party. 

The  principle  is  a  well-recognized  one.  To  admit 
evidence  to  show  that  a  contract  is  void  as  against 
public  policy,  the  defendant  must  specially  plead 
its  invalidity.  But  though  no  such  defense  is  made 
in  the  answer,  the  defendant  is  permitted  to  assert 
the  claim  of  the  facts  which  make  it  out  a^iear 
from  the  plaintiffs  testimony. 
9  qjrc.  T40-742. 

Almost  universally  the  American  c<mrts  hold  that 
contributory  nt^ligence  is  an  aflftrmative  defense, 
not  available  unless  pleaded.  Yet  it  is  generally, 
if  not  uniformly,  held  that  if  contributory  negli- 
gence appears  by  the  p1aintiff*s  own  testimony,  he 
should  be  nonsuited  though  the  answer  sets  up  no 
such  defense. 

1  Thompson*s  ComiiientaHes  <m  Negligence, 
369. 

The  following  is  quotM  from 

Hudson  v.  Wal»a.sh,  14  S.  W.  11-19: 

"While  contributory  neglig(»n«e  as  a  matter 
of  defense  has  to  l>e  pleaded  in  order  for  a  d<»- 
fendant  to  avail  himself  of  it  by  the  introduc- 
tion of  evidence  to  sustain  that  issue,  yet  it 


does  not  thcnco  follow  that,  if  the  plaintiff*^ 
own  testimony  shows  rircumstances  of  con- 
trihutoi-y  negligence  which  alK«>lute!y  defeat 
his;  right  of  action,  and  disprove  his  own  case, 
that  the  defendant  is  not  at  liberty  to  take 
advantage  of  such  testimony,  thou^  produced 
by  the  adversary.  On  the  contrary,  it  is  well 
settled  in  this  state,  as  well  as  elsewhere,  that 
such  advantage  may  be  taken  of  the  plaintiffs 
testimony,  regardless  of  whether  the  special 
defense  be  pleaded  or  not  Milbum  v.  Rail- 
road Co.,  86  Mo.  104,  and  cases  cited- 
Schlereth  v.  Railway  Co.,  96  Mo.  509,  10  S.  W. 
RepL  66.  When  this  ocrurs,  it  is  the  duty  »f 
the  trial  court  to  declare  this  result  to  the 
jury  as  a  matter  of  law.  1  Shear.  &  R.  Neg. 
(4tb  Ed.)  Sec«.  56,  112,  note;  2  Ror.  R.  R. 
1054,  loss.** 

And  when  an  Inference  of  contributory  negligenc«» 
is  necessaiT*  or  admissible  from  the  plaintifTs  own 
testimony,  an  instruction  on  that  feature  of  the 
case  should  be  given  though  no  such  defense  is 
pleaded. 

Pirn  V.  fit.  Louis  T.  Co.,  84  8.  W.  155. 

It  is  apprehended  that  if  a  plaintiff  sued  on  a 
promissory  note  and  told  in  the  course  of  his  testi- 
mony that  it  was  paid,  the  court  would  be  not  only 
justified  but  required  to  instruct  the  jury  that  no 
recovery  could  be  had  upon  it  though  there  was  no 
plea  of  payment. 

And  it  must  b?  so  with  ri»fen*nce  to  ev<»ry  meritor- 
ious defense  not  personal,  or  which  the  statute  does 
not  declare  to  be  waived,  like  the  statute  of  liniita* 
tions,  unless  pleaded. 

The  court  was  bound,  accordingly,  to  entertain 
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the  point  nidged  both  by  the  motioo  for  a  non-suit 
and  by  Instruction  VII,  even  though  it  was  not 
covered  by  the  special  defense. 

Instruction  VIII.    It  is  perfectly  idle  to  pretend 
that  the  l^al  principle  embodied  in  this  instruc- 
tion is  found  in  Instruction  II  given  by  the  court 
That  instruction  was  requested  by  appellant  as  his 
Instruction  No.  2. 

Transcript,  pa^e  231. 

The  court  must  find  that  appellant  requested  two 
instructions  in  lan<;na<^  essentially  dilTi'rent  but 
meaning  one  and  the  same  thing. 

The  earlier  one  tells  the  jury  that  they  cannot 
return  a  verdict  for  the  defendant  though  they 
should  believe  that  something  was  due  to  the 
respondent  from  appellant,  either  as  a  pnrtner  or 
for  services  rendered — that  there  could  be  no  re- 
covery unless  the  jury  should  find  the  respondent 
entitled  to  recover  on  the  note.  To  elucidate.  It 
is  claimed  by  the  a]>pellant  that  the  note  in  suit 

waa  never  delivered, — that  is,  that  it  was  never  ac- 
cepted by  the  respondent.  And  it  is  submitted  that 
no  other  conclusion  can  fairly  l>e  drawn  from  thi» 
testimony  of  the  resiiondent.  He  swore  unequivoc- 
ally to  that  effect  the  first  time  he  told  his  story, 

Transcript,  pages  213,  227, 
and  his  futile  attempt  to  ileny  that  he  dirl  was  over- 
thrown by  the  testimony  l)oth  of  the  stenograpliers 
and  the  judge  before  whom  it  Avas  given. 

Transcript,  page  224. 
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If  this  defcnsp  to  the  note  nras  made  out,  ot  any 
cHiher  defense  for  that  matter,  the  jury  was  in  effect 
told  by  Instmction  2,  there  could  be  no  recovery 
thoug'h  they  might  believe  the  respondent  ought  to 
have  something  either  for  services  rendered  or  as 
a  partner. 

Now  by  Instruction  VIII,  as  requested,  the  at- 
tention of  the  jury  is  directed  to  the  consideration 
for  the  note.  And  they  are  told  that  if  it  had  no 
consideration  except  what  was  supposed  to  be  due 
to  respondent  as  a  partner  in  the  sale  of  the  Butte 
and  Balaklava  claims,  the  no^  was  without  con- 
sideration, as  it  had  been  determined  and  adjudged 
that  there  never  was  anything  due  to  the  respondent 
on  account  of  any  agreement  of  partnership^  and 
that  no  agreement  was  ever  entered  into  between 
the  parties. 

It  is  simply  cavilling  to  contend  that  this  in- 
struction called  upon  the  jury  to  sp€H*ulate  as  to 
what  a  partnership  is  or  to  vex  their  minds  with 
the  problem  as  to  whether  a  mining  partnership  or 
a  law  partnership  was  not  reforre<l  to.  The  in- 
struction specified  referwnl  to  a  partnership  in  con- 
nection with  the  Butte  and  Balalclava  claims  or 
the  effort  to  procure  a  purt'has<»r  for  the  same.  The 
resapondent.  in  his  testimony,  repeatedly  referred  to 
the  obligation  in  consequence  of  wliii-h  the  note  was 
given  as  one  that  grew  out  of  his  Iwing  a  partnrr 
with  appellant  in  the  sale  of  the  Butte  and  Balak- 
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lava  claims.  The  court  may  properly  use  hiR 
language  in  instructing  the  jury  without  laying 
itself  open  to  a  charge  of  failing  to  give  a  legal 
definition  of  one  of  the  terms  he  employed.  The 
effort  of  counsel  in  this  connection  is  to  leave  the 
impression  that  in  the  partnership  suit  some  grave 
doubt  arose,  by  reason  of  its  peculiar  provisions,  as 
to  whether  a  contract  which  it  is  assumed  was  con> 
cededly  entered  into  was  technically  an  agreement 
of  partnership,  and  that  the  K'arned  trial  judge 
held,  contrary  to  the  views  of  counsel,  that  it  was 
not.  The  fact  is  that  the  court  held  that  no  agree- 
ment was  entered  into  at  all.  If  any  agreement 
such  as  claimed  by  the  respondent  was  entered  into 
at  the  time  and  place  claimed  by  the  respondent 
it  was  conceded  to  be,  as  it  unquestionably  was,  an 
argument  by  which  the  parties  hereto  became  part- 
ners. The  court  held,  however,  that  no  agreement 
at  all  was  entere<l  into  between  the  parties  at  the 
time  or  place  claimed  by  the  respondent,  that  no 
such  agreement  was  ever  entered  into  at  any  time 
or  place,  and  that  the  entire  cimtention  of  the 
respondent  toudiing  the  relationship  between  him- 
self and  the  appelhmt  by  the  assertion  of  which  he 
got  the  note  in  snit,  was  a  fraudulent  fabrication. 
The  opinion  of  the  Icarni'd  judge  who  tried  that 
cause  found  in  the  record  makes  this  pi'0]x>sition 
entirely  clear. 

Transcript,  pag(^  77-84. 


Instruction  IX.  Tlie  only  trouble  with  this  in- 
stpuction,  said  to  be  insensible,  is  that  in  some  waj 
the  word  "and"  had  on-pt  into  the  printed  trans- 
eript  after  the  comma  in  line  9.  Omitted  it  re- 
quires no  keen  intelligenee  to  comprehend  the 
language.  The  evidence  fully  justifies  the  belief 
that  the  respondent  was  asserting  some  kind  of  a 
claim;  likewise  that  some  kind  of  a  settlement  was 
made  between  the  parties.  The  respondent  claimed 
that  under  that  settlement  he  was  to  receive  this 
note  and  f  25,000  worth  of  stock.  He  said  he  ac- 
cepted the  note  "conditionally,"  conditioned  on  his 
getting  the  stock.  He  did  not  get  the  stock.  He 
claims  that  the  app(*llant  violated  the  agreement  of 
settlement,  that  is  to  say,  did  not  perform  it,  by  de- 
livering the  stock.  That  gave  the  respondent  a 
right  of  election,  either  to  keep  tlie  note  and  force 
the  delivery  of  the  stock  or  to  recover  damages  for 
its  non-delivery  or  to  repudiate  the  entire  settle- 
ment and  sue  upon  the  original  consideration. 
When  he  took  the  latter  course  he  foiwer  aban- 
doned the  right  to  pursue  the  former. 

news  V.  Rielly,  «  N.  Y.  S.  r40. 
Rowell  V.  Many.  47  Vt.  iVll. 

The  instruction  com]>laiiieil  of  assi'rts  this  un- 
doubttMl  rule  of  law. 

fnstniclioH  X.  This  instruciioii  told  the  jury 
that  if  the  note  in  suit  was  given  pursuant  to  any 
agreement  between  the  parties  to  avoid  litigation. 
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and  notwithstanding!:  the  agreement  the  respondent 
started  the  litigation  to  avoid  which  the  agreement 
was  made,  there  could  be  no  recoverv  on  the  note. 

There  are  two  criticisms  made  of  this  instruc- 
tion. 

It  is  said,  in  the  first  place,  that  the  answer  avers 
that  the  respondent  and  KeiTigan  had  been  threat- 
ening appellant  with  trouble  on  account  of  an 
alleged  liability  of  appellant  io  them,  growing  out 
of  the  sale  of  the  Butte  and  Ralaklava, 

Transcrii>t,  page  13, 
and  that  in  view  of  such  threat  of  trouble  that 
the  note  was  given.  It  is  insisted  that  the  instruc- 
tion is  wrong  because  the  averment  is  of  a  threat 
of  trouble,  not  a  threat  of  litigation.  Most  j>eople 
find  litigatifm  directinl  against  themselves  a  trouble 
rather  than  an  entertainment  or  diversion.  The 
greater  (the  term  usotl  in  the  pleading)  includes 
the  less  (the  term  used  in  the  instruction).  I»ut 
if  it  did  not,  the  variance  is  trivial  and  the  argu- 
ment trfling. 

In  the  seccmd  place,  it  i-<  contended  that  then* 
was  no  CAidence  iustifvin»  tlie  subirission  of  th.' 
question  as  to  whetlier  the  note  j.T«nv  out  of  a 
probability  of  litii^alion  to  bo  prin^ipitatcsl  by  re- 
spondent— that  ap]Mdl;int  testifies  that  his  dis|>osi- 
tion  was  to  do  the  contrary. 

Reference  is  made  to  a  conversation  testified  to 
by  appellant  had  between  him  and  respondent,  not 
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before,  but  after  the  note  was  executiMl,  in  which 
the  respondent  was  accused  by  appellant  of 
purposing,  notwithstanding  his  agreement,  to  bring 
suit.  He  retorted  that  he  was  not,  but  the  colloquy 
could  not  have  lieen  reassuring. 

Transcript,  Page  153, 
and  the  fact  that  suit  was  s|K*edily  thereafter  in- 
stituted by  him  excites  a  violent  suspit^ion  of  the 
disingenuousness  of  his  protestation.  Whether  the 
note  was  given  to  avoid  litigation  is  to  be  determ- 
ined, not  from  the  conversation  pointed  out  by  the 
brief  of  respondent,  but  by  that  recited  in  the 

Transcript,  pages  149-150. 

Then  it  is  said  the  instruction  is  covered  by  In- 
struction 5  given  by  the  court,  but  that  part  of  the 
charge  presents  the  contention  simply  that  the  note 
was  given  upon  the  express  condition  that  a  release 
was  to  l)e  executed  by  res[)ondent  and  Kerrigan 
and  delivered  to  appellant.  Under  the  instruction 
requested,  the  defendant  would  be  entitled  to  a  ver- 
dict, as  he  undoubtedly  would  Ik»  did  the  facts 
recited  in  it  exist,  though  the  jury  should  tiind 
that  there  was  never  a  word  s:iid  about  a  release 
or  an  acquittance  or  discharge. 


The  record  i«  searched  in  vain  for  any  eoiisldera- 
tion  for  this  note  other  than  an  ab;in<lonment  of  a 
claim  which  respondent  was  asserting  to  participate 
in  the  profits  of  the  sale  of  the  Hntte  and  Hnlaklava 
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as  a  partner  or  joint  adventurer  in  that  transac- 
tion with  the  appellant.  Let  the  counsel  for  the 
respondent  tell  the  court  frankly  and  with  candor 
what  other  consideration  it  had?  It  is  absurd  to 
answer  that  it  was  jjiven  in  payment  or  part  pay- 
ment of  the  reasonable  value  of  services  rendered 
by  the  respondent  in  connection  with  the  sale. 

The  work  done  by  the  respondent  in  that  con- 
nection and  his  participation  in  the  negotiations 
leading  up  to  the  sale  are  related  in  this  record 
sul^tantially  as  they  were  shown  by  the  transcript 
on  the  first  appeal.  They  are  reviewed  by  the  court 
in  its  opinion  at  pages  52  to  54,  40  Mont. 

He  was  required  this  time  to  specify  in  detail. 

Transcript,  pages  52-50. 

For  this  work  the  appellant  has  already  paid 
him  1700.00. 

Transcript,  page  57. 

If  the  court  should  address  to  counsel  for  the 
respondent  any  inciuiry  as  to  wliat  was  in  truth 
the  consideraticm  on  this  note  what  could  thev 
sav?  ^^Tiat  answer  could  thev  give  on  this  record 
that  does  not  at  once  disclose  that  no  recovery  can 
l>e  had  upon  it,  but  also  that  it  is  tainted  with  a 
vice  woi'se  than  want  of  consideration? 

We  re.^jjectfully  submit  that  on  the  facts  dis- 
closed by  this  record  a  verdict  for  the  respondent 
cannot  be  sustained. 

JESSE  IJ.  ROOTE, 
WALSH  &  NOLAN, 

Attorneys  for  Ai>pellant. 
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IN  THE 


Supreme  (^odrt 

Of  THE 

State  er  Montana 


THE  COUNTY  OF  SILVER  BOW, 

Respondent, 
vs. 
WILLIAM  E.  DAVIES  and  AMERICAN  BOND- 
ING COMPANY, 

Apiicllants. 


BRIEF  OF  APPELLANTS. 


I. 

STATEMENT   OF   CASE. 

The  respondent  began  this  action  to  recover  on 
the  official  bond  of  the  appellant  William  E. 
Davks,  given  as  cleric  of  the  District  Court  of  the 
Second  Judicial  District  of  the  State  of  Montana, 
in  and  for  Silver  Bow  County,  the  other  appellant 
being  his  suretv. 

The  complaint  alleges  that  one  W.  P.  Farrell  was 
chief  deputy  under  the  appellant  Davies,  and  that 
during  the  time  that  he  was  acting  as  such  he  issued 
"false,  bogus,  fraudulent  and  fictitious  juror  cer- 
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tificates  and  witness  certificates  amounting  to 
$11,171.60,"  which  being  presented  to  the  County 
Treasurer  of  Silver  Bow  County  were  paid  out  of 
its  funds. 

Transcript,  pages  5-15- 

A  demurrer  was  interposed  and  overruled. 
Transcript,  page  16. 

Thereupon  an  answer  was  filed,  by  which  the 
execution  of  the  bond  was  admitted,  the  deputyship 
of  Farrell,  and  that  he  issued  spurious  certificates 
in  the  amount  asserted  in  the  complaint  It  was 
averred,  however,  that  none  of  the  spurious  cer- 
tificates issued  by  him  had  the  seal  of  the  court 
attached,  and  that  the  County  Treasurer  was  not 
authorized  to  pay  out  any  money  on  account  of 
them ;  that  theiy  were  void  on  their  face,  and  were 
issued  by  Farrell  individually  and  not  as  an  officer 
of  Silver  Bow  County. 

Transcript,  pages  17-2I> 

The  reply  admitted  that  the  certificates  in  ques- 
tion did  not  bear  the  seal  and  averred  that,  not- 
withstanding, they  were  paid  by  the  Treasurer  in 
accordance  with  a  custom  not  to  seal  such  instru- 
ments, which  custom  was  well  knovm  to  and  acqui- 
esced in  by  said  WUliam  E.  Davies^ 
Transcript,  pages  23-24.^ 

A  motion  to  strike  from  the  reply  this  averaaent 
of  custom  was  denied  by  the  court. 
Transcript,  25-29. 


Tlio  ease  came  on  for  trial,  and  objection  was 
made  to  tlie  introduction  of  any  testimony  on  the 
ground  that  it  appeared  from  the  pleadings  that  the 
certificates  were  void  on  their  face  for  want  of  the 
seal,  and  constituted  no  warrant  to  the  treasurer  to 
pay  out  any  moneys  on  account  of  them. 

The   objection   was   overruled   and   the   various 
spurious  certificates  admitted. 
Transcript,  pan:e  37. 

It  appeared  that  they  were  issued  to  fictitious 
persons  for  services  purporting  to  have  been  ren- 
dered as  jurors  and  witnesses.  The  endorsement  of 
the  payee  was  then  forged  upon  each  by  Farrell,  and 
the  certificates,  or  most  of  them,  came  into  the  pos- 
session of  various  banks  to  which  they  were  paid  by 
the  County  Treasurer. 

Transcript,  pages  204-205. 

At  the  close  of  the  testimony,  over  objection  and 
exception,  the  court  instnicted  the  jury  to  return  a 
verdict  for  the  plaintiff,  which  was  done. 
Transcript,  pages  223-226. 

And  judgment  was  rendered,  accordingly,  against 
the  appellants  for  |10,796.60,  with  interest. 
Transcript,  pages  32-34. 

This   appeal   is  taken   from   the  judgment   so 

entered. 

Transcript,  page  250. 
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M  ;     SPECIFICATIONS  OP  ERRORS. 

f  " 

\  1.    It  was  error  in  the  court  to  overrule  the  de- 

munrer  to  the  complaint. 

2.  It  was  error  in  the  court  to  overrule  the  ap- 
pellants' objection  to  the  introduction  of  any  evi- 
dence at  the  trial. 

3.  It  was  errcH'  in  the  court  to  instruct  the  jury 
to  return  a  verdict  for  the  plaintiff. 

4.  It  was  error  in  the  court  to  ent«*  any  judg- 
ment h«^in,  for  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and 
because  the  reply  admits  that  the  certificates  int 
question  did  not  bear  the  seal  of  the  court. 

III. 
ARGUMENT. 
The  facts  upon  which  this  action  is  founded  were- 
before  this  court  in 

In  re  Farrell,  36  Mont.  254. 

Farrell  was  convicted  and  sentenced  to  serve  long 
terms  in  the  penitentiary  for  the  f wgery  of  two  of 
the  jurors'  certificates  introduced  in  evidence,  but 
was  released  from  custody  by  this  court,  in  the  pro- 
ceedings referred  to,  on  a  writ  of  habeas  corpus,  the 
court  holding  that  the  instruments  were  void  on 
their  face  for  want  of  the  seal  of  the  clerk,  and,  for 
that  reason,  were  not  the  subject  of  forgery. 

Only  jurors'  certificates  were  before  the  court  in 
that  case,  but,  for  the  reasons  advanced  in  the 


opinion,  the  witnesses'  certificates  .also  involved 
here  were  equally  invalid.  They  were  issued,  pre- 
sumably, under  the  provisions  of  Section  4621  of 
the  Political  Code,  as  follows : 

"The  clerk  of  any  court  before  which  any 
witness  shall  have  attended  on  behalf  of  the 
state,  or  county,  in  any  civil  action,  must  give 
to  such  witness  a  certificate,  under  seal,  of 
travel  and  attendance,  which  shall  entitle  him 
to  receive  the  amount  therein  stated  from  the 
state  or  county  treasurer." 

In  various  ways  there  is  i>resented  by  the  record 
the  question  as  to  whether,  in  view  of  the  holding 
of  this  court  in  the  case  referred  to,  and  the  very 
satisfactory  reasons  upon  which  it  is  based,  the  cTerk 
of  the  court  and  his  surety  can  be  held  liable  for 
the  money  paid  out  of  the  county  treasury  in  sup- 
posed satisfaction  of  these  certificates. 

Whatever  view  the  court  may  take  of  the  matter, 
to  be  canvassed  hereafter,  the  complaint  is  insuf- 
ficient to  support  the  judgment,  and  the  court 
should  have  sustained  the  demurrer  to  it.  The 
gravamen  of  the  complaint  is  expressed  in  the 
seventh  paragraph  thereof,  in  which  it  is  charged 
that  "Farrell  issued  false,  bogus,  fraudulent  and 
fictitious  juror  certificates,  which  juror  certificates 
represented  upon  their  face  in  the  aggregate  the 
amount  of  nine  thousand  five  hundred  sixty-seven 
dollars."  Then  follow  similar  averments  as  to  the 
witness'  certificates,  and  then  it  is  averred  that 
hemg  presented  to  the  County  Treasurer  of  Silver 
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Bow  County  for  payment,  tbey  were  paid  out  of 
that  county's  funds  in  his  hands.  >      ; 

It  will  be  observed  that  no  information  is  given 
as  to  the  character  of  these  certificates,  or  what 
they  recited,  or  how  they  were  signed,  or  to  whom 
they  were  addressed.  It  is  simply  known  that  they 
were  jurors'  certificates  and  aggregated  $9567. 
They  were  "issued"  by  Farrell,  but  whether  signed 
by  him  or  not,  the  complaint  does  not  say.  One 
may  "issue"  forged  paper  though  he  does  not  forge 
it.  The  crime  of  forging  a  document  is  quite  dis- 
tinct from  the  crime  of  "issuing"  such  an  instru- 
ment. It  does  not  appear  but  that  they  purported 
to  have  been  issued  by  the  clerk  of  Jefferson  County 
and  may  have  been  directed  to  the  Treasurw  of 
Meagher  County.  If  the  certificates  were,  indeed,, 
executed  after  the  manner  of  certificates  showing 
an  indebtedness  of  Silver  Bow  County,  on  account 
of  juror's  or  witneas'  fees,  but  were  directed  to  the 
County  Treasurer  of  Meagher  County  and  were 
paid  b3^  that  officer,  it  seems  reasonably  clear  that 
neither  the  clerk  nor  his  sureties  could  be  held 
first,  for  the  reason  that  it  was  beyond  the  scope 
of  the  duties  of  the  office  of  the  deputy  clerk  of  the 
district  court  for  Silver  Bow  County  to  issue  requi- 
sitions on  the  treasurer  of  Meagher  County,  and 
second,  because  the  proximate  cause  of  any  loss  to 
Meagher  County  would  lie  the  gross  negligence  of 
its  own  treasurer  in  paying  such  a  certlHcate  and 
not  the  original  issuance  of  il    And  if  the  treas^ 


mi-r  of  Meagher  County  should  seek  to  mover  from 
the  clerk  or  his  Iwndsmen,  it  would  be  a  complete 
answer  to  say,  "Your  loss  was  the  result  of  your 
own  culpable  negligence.  You  ought  to  know  and 
did  know  that  you  had  no  right  to  pay  any  cer- 
tificate oa  you  drawn  by  the  clerk  of  the  court  of 
Silver  Bow  County  op  any  of  his  deputies."  And 
plain  equity  would  demand  that  so  careless  a  public 
servant  should  not  be  permitted  to  saddle  upon  the 
innocent  clerk,  though  he  had  a  faithless  and 
rascally  deputy,  the  loss  which  the  Treasurer  of 
Meagher  County  suffered  by  reason  of  his  own 
culpable  carelessness. 

Nor  if  the  certificates  were  addressed  to  the 
Treasurer  of  Meagher  and  paid  by  the  Treasurer  of 
Silver  Bow,  would  the  latter  be  in  any  better  situa- 
tion? It  would  he  a  perfectly  voluntary  act  on  his 
part  to  pay  any  such  instrument.  It  was  not  ad- 
dressed to  him,  and  he  knew  or  ought  to  know  that 
the  deputy  clerk  of  Silver  Bow  was  without  au- 
thority to  issue  such  a  certificate  to  the  Treasurer 
of  Meagher.  Whj^  should  he  be  permitted  to  force 
reimbursement  from  the  clerk  or  his  official  bonds- 
men? His  loss  is  primarily  the  n^sult  of  his  own 
n^ligence,  as  is  the  loss  of  the  county,  if  any  loss 
fihould  be  sustained  by  it. 
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These  reflections  are  made  a*s  well  to  enforce  the 
view  that  the  complaint  is  fatally  defective  in  fail- 
ing to  show  the  character  of  the  certificates,  as  to 
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introduce  the  main  contention  of  the  appellantJB 
that  the  act  of  the  deputy  clerk  was  not  the  proxi* 
mate  cause  of  the  loss  to  which  the  county  may  haTe 
been  subjected  by  the  payment  of  these  certiHcateeL 
They  offered  no  justification  whaterep  to  the 
County  Treasurer  for  the  payments  made  by  him, 
and  afford  him,  and  consequently  the  county,  no 
basis  for  an  acticm  against  the  clerk  or  his  bonds- 
men. If  he  sued  the  clerk,  the  latter  could  very 
property  say, — "You  had  no  right  whatever  to  pay 
these  certifieates.  They  were  utterly  void,  as  yon 
ought  to  know.  Your  loss  is  attributable  to  your 
own  negligence  and  disregard  of  lawJ^ 

In  the  Farrell  case  the  court  said : 

"The  treasurer  cannot  act  until  the  clerk  has 
performed  his  duty.  The  clerk  must,  there- 
fore, perform  his  duty  in  the  way  prescribed. 
If  the  latter  issues  false  certificates,  he  violates 
his  duty.  If  the  former  pays  upon  any  oth^r 
demand  than  that  prescribed,  he  does  the  like.*' 

It  declared  that  "the  certificates  in  question  are 
of  no  actual  or  apparent  legal  validity.*'  Th^  af- 
ford to  the  Treasurer  of  Silver  Bow  County  no 
more  justification  for  the  payment  by  him  of  funds 
of  the  County  of  Silver  Bow  than  would  certificates 
issued  by  the  clerk  of  that  county,  as  supposed,  to 
the  Treasurer  of  Meagher  County. 

If  once  it  be  held  that  the  clerk  is  liable  for  pay- 
ments made  by  the  treasurer  upon  certificates  void 
on  their  face,  there  is  no  halting  place,  and  the 
court  must  hold  that  any  kind  of  a  paper,  emanat- 


ing  from  the  clerk's  office,  by  the  aid  of  which  the 
treasurer  can  be  inveigled  into  paying  county 
funds,  must  make  that  officer  and  his  bondsman 
liable. 

We  can  easily  imagine  that  officer  paying  an  in- 
strument in  form  a  certificate,  but  wanting  both 
the  seal  and  the  signature  of  the  clerk;  or  wanting 
wholly  in  recitals  as  to  the  purpose  for  which  they 
were  issued.  Indeed  in  this  very  case  it  appears 
that  some  of  the  certificates  were  so  hastily,  in- 
artincially  and  carelessly  prepared,  as  not  to  con- 
tain a  recital,  as  required  by  the  statute,  of  the 
number  of  days'  service  rendered. 

These  instruments  have  no  more  force  or  effi- 
cacy in  the  law  than  if  they  were  blank  pieces  of 
paper.  The  county  treasurer  could  have  no  credi^ 
in  his  settlement  with  the  county  on  account  of  any 
money  which  he  paid  out  on  them,  as  this  court 
showed  in  the  Farrell  case  by  reference  to 

McCbrmick  v.  Bay  City,  23  Mich.  457. 

In  order  to  entitle  the  plaintiff  ti>  recover  in  this 
action,  it  is  necessary  not  only  to  show  the  wrong- 
ful act  of  the  deputy  clerk  and  its  loss,  but  that  the 
relation  of  cause  and  effect  existed  between  the 
two, — the  former  must  be  the  proximate  cause  of 
the  latter.  That  it  is  not,  is  clearly  shown  by  the 
case  of 

Oakland  Savings  Bank  v.  Murfey, »  Pac.  843. 

In  that  case  one  Leroy  introduced  himself  to  the 
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tlefendaot,  a  notary  public,  as  one  West,  the  owner 
o^  a  tract  of  land  described  in  a  conveyance  pur- 
porting to  be  executed  by  the  latter  to  one  Harmon^ 
The  notary  took  his  acknowledgment  to  the  deec^ 
certifying  in  the  nsual  way  that  he  knew  the 
grantor,  and  that  he  acknowledged  the  execution. 
Lerpy  then  took  the  deed  to  a  bank,  and  represent- 
ing himself  there  to  be  Harmon,  in  that  name  ob- 
tained a  loan  from  the  bank  and  gave  to  it  a  mort- 
gage to  secure  the  loan  mi  the  property  mentioned 
in  the  deed.  Tlie  facts  being  dereloped,  the  bank 
broyght  the  action  against  the  notary  and  the  sure- 
ties on  his  bond,  to  recover  on  account  of  the  false 
certificate  to  the  deed.  The  Supreme  Court  of 
Califomia  held  that  there  was  no  right  <^  recovery, 
saying  inter  alia : 

"^ilurfiey  was  guilty  of  negligence  as  a  notary 
in  taking  the  acknowledgment  of  the  pseud^i 
West  as  a  grantor  in  a  deed  without  personal 
knowledge  or  proof  of  his  identity,  and  for  such 
neglect  ^e  and  his  bondsmen  are  liable  to  those 
damnified  thereby.  Did  the  damage  which  re- 
sulted to  plaintiff  follow  as  a  proximate  and 
legal  result  of  the  negligence  of  the  notary,  or 
was  it  the  negligence  of  plaintiff  that  was  the 
direct  and  proximate  cause  of  the  loss  and 
damage  sustained  by  it?  The  court  below 
tinds  that  plaintiff  was  guilty  of  carelessness 
and  negligence,  and  that  such  negligence  wa« 
the  proximate  cause  of  its  loss.    •    •    • 

"In  the  case  at  bar  we  have  the  spurious 
deed  executed  by  a  pretender  in  the  name  of 
West,  and  negligently  certified  by  Murfey,  the 
notary.  In  other  words,  we  find  the  defendant 
;Murfey  in  fault.  This,  however,  did  not  ab- 
solve the  plaintiff  from  the  exercise  of  ordinary 
care.      Gjuld  the  plaintiff  by  the  exercise  «f 
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sm-h  ordiHwj  cafe  have  avoidc^l  tlie  cimse- 
quences  of  the  defendant's  negligence?  We 
think  this  question  must  be  answered  in  the 
affirmative.  We  may  even  go  further,  and  add 
that  we  do  not  see  how  the  negligence  of  de- 
fendant uas  the  direct  and  proximate  cause  of 
the  injury  ta  pimntiff.     ♦     »     • 

"Plaintiffs  negligence  was  the  proximate 
cause  of  such  injury,  that  is,  it  was  in  the  ordtr 
of  mumtion  next  to  and  pwHluced  the  result. 
It  must  not  be  understood  that  the  negligenctj 
of  defendant  was  not  one  of  the  ionditions  of 
the  injuxy  to  plaintiff.  On  the  contrary  it 
constituted  a  condition,  in  the  <»rd<^r  of  causa- 
tion, by  which  plaintiffs  injury  was  brought 
about     ♦    ♦    • 

**For  remote  or  s?econdary  causes  men  are  not 
responsible.  Cansa  proxima,  non  remota  spec- 
tattir.  It  may  with  propriety,  we  think,  l>e 
said  that  plaintiff  had  a  right  to  rest  upon  th<* 
presumption  that  a  public  officer,  who  is  shown 
to  have  performed  an  official  act,  has  done  ^u 
properly;  but  if  the  evidence  stops  short  with 
showing  that  he  was  guiltj'  of  negligence,  and 
fails  to  show  that  plaintiff  was  injured  thereby, 
or  if  it  proceefls  further,  and  shows  an  injury 
sustained,  but  which  was  not  the  proximate  re- 
sult of  such  negligence,  but  was  the  natural 
and  proximate  outgri)wth  of  some  new  and  in- 
dependent act  or  acts  of  nf^'lisrence  on  the 
part  of  the  plaintiff,  there  can  be  no  recovers." 

Tbe  principle  of  this  case  was  applied  in 
Hatton  T.  Holmfs,  31  Pac  1131. 

In  that  rase  the  plaintiff  was  induced  to  tr>an 
flOOO  on  a  mortgage  purporting  tr»  have  been  ds^e- 
cnted  by  one  Keifer  and  wife.  He  gave  to  jhe 
party  negotiating  the  loan,  who  represented  himself 
as  the  agent  of  Keifer,  his  check  payable  to  the 
latter  for  the  amount  of  the  loan.  The  spurious 
afpnt  then  forged  the  endorsement  of  Keifer  on  the 
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note  and  obtained  from  the  bank  on  wkicb  it  wait 
draT\Ti,  the  money  it  called  for.  It  transpired  that 
the  mortgage  was  a  forgery^  and  the  iiKHrtgagee 
began  the  action  against  the  notary  who  certified  to 
its  execution  by  Keifer,  to  reeorer  the  amoQnt  of 
the  cheek  given  hy  him  and  which  the  hank  chax^ged 
to  his  account.  He  was  denied  any  retief,  the  court 
holding  that  the  proximate  cause  of  his  loss  WBff  the 
\iTongfal  act  <if  the  bank  in  paying  the  check  on  8 
forged  indorsement.  But  it  held  further  that  it 
had  not  been  shomn  that  he  did  suffer  any  loss,— > 
that  the  bank  had  no  right  to  debit  his  account  with 
any  amount  paid  by  it  cm  a  forged  indorsement^ 
and  that  he  could  sue  and  recover  of  the  bank. 

fio  here,  the  proximate  eaiete  of  the  eounty^s  loss 
is  the  wrongful  act  of  the  treasurer  in  payiitg  out 
its  money,  not  only  np<m  a  forged  iudorsementy  but 
upon  an  instrument  which  nerer  did  hare  any 
validity.  No  averment  is  found  in  the  compTaint,. 
and  no  effort  was  made  at  the  trial  to  establish  that 
the  treasuier  was  not  amply  aUe  to  reiqpond  to  any 
prop^  demand  which  the  county  might  hare 
against  him,  nor  that  his  bond  would  not  fully  care 
for  any  deficiency  there  might  be  in  bis  accounts; 
Yea,  more.  It  appears  that  the  sums  paid  went 
into  the  hands  of  various  banks  which  purchased 
the  spurious  certificates  and  obtained  the  sums  paid 
on  the  forged  indcHrsements.  They  ax!quized  only 
such  rights  as  the  original  holders  enjoyed,  the  in- 
struments not  being  negotiable^  which  waa  nothiniE; 
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Evwi  if  tliey  had  been  negotiable,  the  parties  re- 
ceiving payment  of  them  would  be  obliged  to  re- 
fund wbaterer  waa  paid  on  the  forged  indorse^ 
ments.  . 

2  Daniel  on  Xeg.  Inst.  1369. 
Trakep  t.  Little,  36  Ai^i.  Rep.  26?. 
22  Am.  &  Eng.  Eney.  264. 

It  is  not  shown  that  the  county  has  suffered  ^nj 
loss,  and  it  appears  that  if  it  h^s,  the  proximate 
eaus9  of  th^t  loss  was  thi»  negligence  of  its  tfeasuppp 
in  paying  out  money,  not  only  on  a  spnnon*  in- 
dorsement, but  on  an  instj-ument  that  was  void  on 
its  face. 

The  remoteness  of  the  ^Tongful  act  of  the  deputy 
in  reference  to  the  loss  of  the  county,  if  it  did  sus- 
tain loss,  is  evidenced  by  the  following : 

Suppose  when  the  banks  presented  these  certifi- 
cates for  payment,  the  treasurer  had  refused  to  pay, 
asserting  that  they  were  not  only  void  ab  initio  for 
want  of  the  seal,  but  the  indorsement  was  a  forgery. 
Could  any  of  the  box^s  have  recovered  of  the  clerk 
or  his  bondsmen  anything  they  may  have  paid  tot 
the  certificates?  Clearly  not.  He  would  have 
8aid^  "Your  loss  is  due  to  your  own  negligence  in 
buying  such  an  instrument,  particularly  without 
in(|uiring  as  to  the  genuineness  of  the  indorse- 
ment." 

The  case  of  * 

Whyte  v.  3«ills,  8  So.  171, 

was  fumiUir  to  the  one  supposetL      The  defendant 
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waH  clerk  of  tlw*  i-<>wrt  ainl  of  tlw*  board  of  super- 
yisors.  He  entrusted  the  buidness  of  his  office  to 
a  deputy  who  issued  county  warrants,  to  which  he 
attached  the  signatares  of  the  clerk  and  the  chair- 
man of  the  hoard  (the  latter  being  forged,  of 
course)  and  the  clerk's  official  seal.  He  then  is- 
sued  the  warrants,  some  of  which  were  bought  by 
the  plaintiff.  The  treasurer  refused  to  pay  them 
and  the  holder  began  the  action  against  the  cleric, 
but  the  court  refused  to  hold  that  officer  liable. 

The  proposition  attempted  to  be  elucidated  is 
brought  out  in  an  early  Alabama  case. 
Governor  v.  Wiley,  14  Ala.  172. 

A  fieri  facias  was  put  into  the  hands  of  the 
sheriff.  He  was  proceeding  to  execute  it  when  he 
was  served  with  what  purported  to  be  a  writ 
of  injunction  issuing  from  the  office  of  the 
register,  commanding  him  to  desist.  It  ap« 
peared  that  the  raster  had  assumed  the  au- 
thority to  issue  the  writ  without  any  order  of 
the  court,  the  law  exjwessly  proriding  that  though 
he  might  issue  certain  writs  in  racation,  he  could 
neither  grant  nor  dissolve  an  injunction.  The 
creditor  having  lost  his  claim  by  reason  of  the  inter- 
ruption of  the  proceedings  for  the  enforcement  of 
the  judgment,  the  sdieriff  having  desisted  upon  the 
service  of  the  restraining  writ  upon  him,  he  brought 
suit  against  the  register  and  his  bondsmen.  He 
was  denied  a  recovery,  the  court  saying  that  the 
supposed  writ  of  injunction  was  vmd  on  its  face,  be^ 
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cause  contaraing  no  tvt\tal  that  It  tias  issued  bj 
direction  of  the  proper  authority,  namely,  by  Tlrtue 
of  an  order  of  the  co«rt,  and  that  the  sheriff  fthould 
have  paid  no  attention  to  it.  The  case  held,  in 
effect,  that  the  proximate  cause  of  his  loss  was  the 
negligent  act  of  the  sheriff  in  omitting  to  execute 
the  fieri  ftu^ius,  without  any  legal  excuse,  and  not 
the  act  of  the  register  in  issuing  the  void  writ. 

Of  <*ourse,  if  the  writ  had  been  apparently  ralid, 
if  it  contained  a  recital  that  it  was  issued  pursuant 
to  order  of  the  court,  the  sheriff  would  be  under  no 
obligation  to  go  back  and  search  the  records  of  the 
clerk's  office  to  ascertain  the  truth  of  the  recitals, 
but  being  roid  on  its  face,  the  court  held  that  he 
should  have  proceeded,  notwithstanding,  to  collect 
the  judgment. 

Reference  was  made  by  the  learned  and  pains- 
taking judge  who  tried  the  case  below,  in  support 
of  his  views  of  the  rights  of  the  parties  as  implied 
in  the  judgment,  to  the  ease  of 

Lewis  V.  State,  4  So.  429, 

and  to  two  Illinois  cases  to  be  referred  to  here- 
after. 

<See  Trans,  pages  28-29.) 

The  Lewis  case  is  readily  distinguishable  in  that 
the  warrants  there  under  consideration  bore  both 
the  seaf  and  the  signature  of  the  clerk ;  that  is,  they 
wen»  apparently  valid  warrants.    They  were  of  the 
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same  character  as  those  which  fomed  the{|ipuri9  of 
the  proseeution  in 

la  fe  Tenett,  34  M«nt.  32S. 

It  is  not  expressly  stated  in  the  recital  of  the 
facts  in  the  Lewis  case  that  the  instnunents  boiv 
the  clerk's  seal,  but  that  is  fairly  inferable  from  the 
following  language  of  the  opinion :  **A  public  of- 
ficer, charged  as  Bracey  was,  with  the  function  of 
issuing  claims  against  his  cotmty  in  certain  cases, 
who  wilfully  lends  his  official  seal  and  signature 
to  false  and  fraudulent  claims  agidnst  the  county, 
by  Avhieh  it  is  defrauded,  cannot  be  said  to  hare 
faithfully  discharged  the  duties  of  his  oifice.** 

The  Illinois  cases  (the  facts  were  essentially  Uie 

same  in  both), 

Campl)ell  v.  People,  39  N.  B.  578; 
Spindler  v.  People,  39  N.  E.  580, 

iire  not,  as  the  appellants  insist,  with  alt  deference 
to  the  discriminating  judge  who  tried  the  case,  by 
any  means,  as  he  says,  ''on  all  fours'^  with  the  one 
before  the  court. 

A  most  horribly  loose  system,  apparently,  pre- 
vailed in  the  financial  affairs  of  the  county  in 
which  those  cases  arose.  The  law  did  not  re* 
quire  the  warrants  to  be  sealed,  but  provided  that 
they  should  be  countersigned  by  the  treasurer,  who 
should  first  examine  the  records  in  the  clerk's  office 
to  see  if  they  were  authorized  by  the  act  of  the 
county  board.  Being  so  authenticated,  it  was  con- 
templated that  the  orders  should  be  sent  to  the 


tMiyi^  mud  vollect^  Uy  liim  or  tiis  assignee.  But 
a  custom  grew  up  for  the  clerk  to  present  the  war- 
rants to  the  treasurer^  rreeire  the  money  on  them, 
and  rrmit  the  mone^  to  tton-fesident  creditors,  the 
treasnrer  making  no  search  oC  the  record  ante- 
cedent to  pftyment.  This  system,  or  utter  disre- 
gard of  ftystem,  gare  the  clerk  opportunity  to  pre- 
sent warrants  nerer  authorized  by  the  board,  the 
avails  of  which,  as  he  received  them  from  the  treas- 
iirer,  he  converted. 

It  will  be  noted,  "with  respect  to  these  certificates, 
that  when  they  left  the  hand  of  the  clerk  they  were 
complete  so  far  as  he  was  concerned,  so  as  to  make 
them  apparently  valid  charges  against  the  county. 
Keither  he  nor  any  officer  other  than  the  treasur<»r 
himself  was  required  to  do  anything  in  order  to 
make  one  of  them  prima  facie  evidence  of  an  obliga- 
tion of  the  county.  He  had  issued  what  purported 
to  be  a  valid  obligation  of  the  county,  calling  for 
payment.  If  he  had  indeed  been,  a.s  he  n^presented 
himself  to  be,  the  agent  of  the  payee  to  receive  pay- 
ment, it  was  not  necessary  to  do  anything  more,  nor 
to  procure  anything  more  to  be  done,  than  to  hand 
it  to  the  treasurer.  In  the  case  of  a  valid  claim,  he 
might  have  delivered  it  to  the  payee  and  on  the  lat- 
ter's  presenting  it  in  that  form  to  the  treasurer,  that 
officer  must  pay  it  after  satisfying  himself,  by 
search  of  the  record,  of  its  having  been  authorized 
by  the  board  and  attesting  that  he  had  made  satis- 
factorr  search,  by  countersigning  the  instrument. 


In  fact,  in  the  Spindlep  ease,  the  warrants  were 
made  to  the  delinquent  clerk  himself.  He  waB  en- 
titled to  payment  of  warranty  properly  drawn,  to 
himself,  upon  the  presentation  of  the  same  to  the 
treasurer. 

While  the  cases  are  thus  readily  dktingnishable 
from  the  one  at  bar,  it  is  the  opinion  of  the  writer 
that  the  court  did  not  give  to  the  subject  of  proxi- 
mate  cause  the  consideration  to  which  its  im- 
portance entitled  it.  In  fact,  the  court  manifested 
some  indisposition  squarely  to  face  the  question. 
It  says  in  the  opinion  that  the  acts  of  the  clerk 
"were  the  dominant  and  efficient  causes  for  the 
\  losses"  of  the  county.     It  seems  purposely  to  avoid 

the  use  of  the  word  "proximate"  because  rt  cannot 
be  obscured  that  the  "proximate''"  cause  was  the  neg- 
lig:enee  of  the  treasurer  in  accepting  the  clerk's  ex- 
press or  implied  representation  that  he  was  the 
agent  of  the  payee  in  the  case  of  orders  not  drawn 
to  himself,  and  in  not  searching  the  records  to  ob- 
tain official  assurance  of  the  validity  of  the  war- 
rants. Had  the  court  considered  the  question  of 
proximate  cause  with  the  attention  and  eare  that 
was  observed  by  the  California  court  in  the  Oak- 
land Savings  Bank  case,  it  is  not  improbable  that 
it  would  have  reached  a  different  conclusion. 

Such  a  conclusion  would  not  only  more  closely 
conform  to  the  principles  of  the  law,  but  would  «i- 
force  a  greater  circumspection,  a  more  attentive 
consideration  to  the  admonitions  of  the  law  cm  the 
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part  of  public  disbursing  officers.  It  has  a  per- 
fectly obvious  tendency  to  lessen  their  vigilance  if 
the  county  may  proceed  as  well  against  the  sureties 
of  the  recreant  officer  who  fraudulently  issues  the 
void  warrants. 

The  equities  are  all  with  the  sureties  in  such  a 
case.  In  this  particular  case  they  are  doubly  so. 
The  clerk  of  the  court  might,  anticipating  that  some 
of  his  deputies  might  undertake  just  such  a  fraud 
as  was  perpetrate<i  in  this  case,  say  to  hiiueslf, — "In 
order  to  guard  against  anything  of  that  kind,  I  will 
keep  the  seal  under  my  ow^n  individual  hand.  I 
will  keep  it  locked  up  at  all  times  save  when  I  am 
not  at  the  office,  and  at  such  times  I  will  have  it 
in  mv  OAvn  personal  custodv.  I  will  mvsolf  seal  all 
instruments  issuing  from  the  office  and  requiring  a 
seal.  Thus  I  shall  have  personal  knowledge  of 
everv  valid  writ  and  certificate  issuing  from  the 
office.  The  treasurer  will  pay  no  certificate  not 
attested  with  the  seal,  and  I  shall  thus  be  secure." 

There  is  no  reason  to  believe  that  the  clerk  in  this 
case  did  not  so  resolve  and  act  accordingly.  But 
if  the  facts  were  otherwise,  the  conclusion  which 
we  must  reach  cannot  be  different.  Tlie  court  could 
not  hold  a  clerk  who  did  so,  exonerated,  and  one 
who  did  not,  liable,  when  the  certificates  issued  and 
paid  were  identical  in  character  in  both  instances. 

No  importance  can  be  attftche<l  to  the  averment 
that  it  was  the  custom  of  the  clerk's  office  to  issue 
witness'  and  juror's  certificates  unsealed,  and  for 
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t^e  t]:efi$;^rer  to  pay  such  worthless  c^ificate^ 
£yi<Jle;Qice  ojf  ^uc^  ^  custoui  waul<|  ihaye  to  be  exr 
clu^^  iMjider  t^e  perl^ctly  well  estab^i^ied  rule 
that  ^a  .usa^  i^  Qop^ict  with  plaip,  weU  estab- 
lished rules  of  law  is  not  admissible  m  evidence  in 
any  case,  aud  j^ust  pe  disregai^e^/'  * 

Pox  V.  O'Jliley,  58  Am-  Rec.  633. 

"Nor  will  proof  be  heard/'  says  the  Supreme 

Court  of  Indiana  in 

Van  Gamp  Packing  Ca  v.  Hartman,  25  N.  E. 
dOl, 

"of  a  usage  that  is  contrary  to  public  policy,  or 
good  morals,  or  to  the  common  or  statute  law.'' 

It  scarcely  calls  for  demonstration  that  a  legal 
right  cannot  be  founded  on  a  custom  or  usage  that 
is  contrary  to  the  express  command  of  the  law. 

But  wljatever  force  or  effect  this  so-called  custom 
may  have  as  against  the  appellant  Davies,  it  is  not 
eyen  averred  that  his  cp-appellant  had  any  knowl- 
edge of  its  existence,  or  that  the  treasurer  of  the 
county  was  paying  warrants  issuing  from  the 
clerk^s  office  not  authenticated  as  the  law  required,, 
in  ordfer  to  give  them  validity. 

If  it  had  ta^en  the  precaution  to  arrange  with 
the  qlerk  for  whom  it  became  surety  that  he  should 
keep  constant  custody  of  the  seal  himself  and  that 
compact  had  been  observed,  it  is  scarcely  to  be  ccm- 
ceive^  that  apy  court  would  hold  it  liable.  It 
wqpld  have  a  perfect  right  to  assume  that  no  eei> 
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tifieates  not  bearing  the  seal  would  be  paid  by  the 
treasurer.  And  if  they  were,  the  burden  and  the 
loss  ought,  in  equity  and  under  the  law,  to  fall  on 
him  and  not  on  it. 

Ina«;niuch  as  the  certificates  which  were  paid 
were  just  such  as  would  have  been  paid  had  such  an 
agreement  Ix^tween  it  and  its  principal  been  entered 
into,  it  is  equally  unjust  and  violative  of  sound  prin- 
ciples of  the  law  that  it  should  be  held  in  the 
absence  of  such  an  arrangement. 

The  county  should  be  relegated  to  its  plain  and 
ample  remedy  against  the  treasurer,  and  he  to  his 
right  to  recover  from  the  parties  who  obtained  from 
him  the  amounts  of  the  bogus  warrants. 
Respectfully  submitted, 

T.  J.  WALSH, 
Counsel  for  Appellants. 

C.  M.  PARR 

JOHN  P.  DAVIES 

WALSH  &  NOLAN 

Attorneys  for  Appellants. 
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IN  THE 

* 

Supreme  (^ourt 

OF  THE 

State  gf  Montana 


THE  COUNTY  OP  SILVER  BOW, 

Respondent, 
■  ■   '     V.        ■    ' 
WILLIAM  E.  DAVIES  and  AMERICAN  BOND- 
ING COMPANY, 

Appellants. 


BRIEF  OP  RESPONDENT. 


Appellants  set  out  four  specifications  of  error  in 
their  brief.  (Appellant's  brief  p.  4.)  The  appeal 
in  this  case  is  from  the  judgment  only,  and  as  the 
second  bill  of  exceptions  was  prejiared  in  support 
of  the  motion  for  a  new  trial,  and  as  the  first  notice 
of  intention  to  move  for  a  new  trial  was  serred  be- 
fore the  entry  of  judgment,  and  the  second  notice  of 
intention  to  move  for  a  new  trial  served  more  than 
ten  days  after  the  entry  of  judgment  and  the  bill 
of  exceptions  prepared  in  support  of  the  motion  for 
a  new  trial  is  not  made  a  part  of  the  judgment  roll, 
it  follows  that  the  matters  contained  in  the  bill  of 
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exceptions  to  be  used  on  motion  for  a  new  trial  are 
not  properly  a  part  of  the  record  on  the  appeal 
from  the  final  judgment.  Therefore^  specifica- 
tions of  error  numbers  2  and  3  relate  to  matters 
which  do  not  properly  appear  in  the  record  on  ap- 
peal from  the  jud^^ent. 

However,  specifications  1  and  4  raise  prac- 
tically the  same  questicms  that  are  attempted 
to  be  raised  by  specifications  2  and  3,  and 
we  shall  confine  our  argument  in  this  brief 
to  the  errors  alleged  in  gpeeifications  1  and 
4.  In  fact,  the  argument  in  appellant's  brief 
relates  only  to  the  que^aitions  raised  by  Hpecification^ 
1  and  4. 

I.  ''■'-■■';■■'■:': 

Appellant  contends  that  the  respondent's  coin- 
plaint  is  insufficient  because  it  does  not  expressly 
allege  that  Farrell  signed  the  jurors  and  witness 
cra^ficates,  therein  referred  to ;  and,  because  it  does 
not  expressly  allege  that  they  were  issued  by  the 
clerk  of  the  court  of  Silver  Bow  county;  and  does 
not  expressly  allege  that  they  were  directed  to  the 
treasurer  of  that  county. 

The  complaint  first  alleges  that  William  E. 
Davies  was  duly  elected  to  the  office  of  clerk  of  the 
district  court  of  Silver  Bow  county,  and  that  he 
thereafter  made,  executed  and  delivered  his  fd&cinX 
bond  and  took  the  oath  of  office  and  entered  upon 
the  disehai^fe  of  the  duties  of  the  office,  and  wa% 
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at  all  the  times  mentioued  in  ^aid  complaint,  the 
duly  elected,  qualified  and  acting  cleric  of  such 
court.  It  further  alleges  that  W.  P.  Farrell  was 
the  duly  appointed,  qualified  and  acting  chief  dep- 
uty clerk  of  the  district  court  of  Silver  Bow  county, 
Montana.  It  also  alleges  that  the  said  W.  P.  Far- 
rell,  during  such  time  "as  deputy  clerk  of  said  dis- 
trict court,  isBued  certain  false,  bogus,  fraudulent 
and  fictitious  witness  certificates,'^  and  that  there- 
after said  certificates  were  presented  to  the  county 
treasurer  of  Silver  Bow  county,  Montana,  for  pay- 
m^it,  and  were  by  said  county  treasurer  of  Silver 
Bow  county,  Montana,  paid  out  of  the  funds  be- 
longing to  the  county  of  Silver  Bow. 

We  submit  that  said  allegations  are  clearly  suf- 
ficient, under  section  6566,  revised  codes,  to  show 
that  such  certificates  were  signed  by  Farrell  and 
were  directed  to  the  county  treasurer  of  Silver  Bow 
county. 

In  the  case  of  Mallory    v.    Benwar,  75  Pac. 

(Wa^h.)  869,  the  supreme  court,  in  construing  a 

complaint  under  a  statute  the  same  ss   «iifl   s(^ - 

ti<m  6566,  said: 

"It  is  also  a  general  rule  under  the  Code  of 
Procedure  that  the  allegations  of  a  pleading 
are  to  be  liberally  ccmstrued,  with  a  view  to 
substantial  justice  between  the  parties.  *Un- 
der  favor  of  this  rule,  whatever  is  necessarily 
implied  in,  or  is  reasonably  to  be  inferred 
from,  an  allegation,  is  to  be  taken  as  if  directly 
aA^rred.*" 
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BayUe's  Code  VhatdxBg  {2a  Ed.)  pp^  48^  4^ 
and  102  to  lOS. 

And  this  author,  aa  page  40,  cites  a  namtier  o€ 
examples  where  matters  wefe  necessarily  implied 
from  allegations  contained  in  the  complaint. 

See,  also: 

31Cyc,  p.  80, 

for  a  collection  of  authorities  on  the  liberal  con- 
stmction  oi  pleadings. 

In  Fire  Ass'n  of  Phila.  v.  Ruby,  82  N.  W.  (Neb.> 

629,  the  court  passed  upon  the  sufficiency  of  ao 

allegation  that  the  defendants  ^entered  into^'  tiie 

bond  mentioned,  and  said : 

"The  term  'entered  into'  is  of  common  use  in 
legal  phraseology,  has  a  well-defined  meaning, 
and  is  frequently  found  in  statutes,  opinions 
of  courts  and  legal  publications  generally. 
*  •  *  We  conclude,  therefore,  that  the 
averment  that  the  defendants  entered  into  the 
obligation  sued  on  its  equivalent  to  the  allega- 
tion that  they  executed  the  bond,  and  cmnpre- 
hends  all  acts  essential  to  its  making  and  de- 
livery, and  that  the  petition  states  facts  suffi- 
cient to  constituti*  a  cause  of  action." 

Tlie  terms  "jurors  certificates,'^  and  "witness  cer- 
tificates" have  a  well-defined  meaning  in  law,  and 
the  manner  of  executing  the  same  is  defined  in  sec- 
tions 3179  and  3183,  revised  codes.  Also  the 
word  "issued"  as  used  in  the  complaint  has  a  well 
understood  meaning  in  law,  and  includes  not  only 
the  drawing  and  signing  of  the  certificate  but  also 


tlie  ddiTering  and  patting  of  the  same  into  circu- 

State  T«  Pierce,  35  Pa£.  (Kans.)  19; 
Polk  V.  Yost,  51  Mo.  App.  at  p.  59 ; 
American  Bridge  Co.    v.    Wheeler,  76  Pac. 
(Wash.)  534. 

Therefore,  when  the  complaint  alleged  that  Far- 
rell,  "as  chief  deputy  clerk  of  said  district  court, 
issued"  certain  witness  certificates,  which  were  pre- 
senl^d  to  the  county  treasurer  of  Silver  Bow  coun- 
ty, Montana,  it  is  necessarily  implied  that  thej 
were  issued  in  accordance  with  section  3183,  re- 
vised codes,  and  were  directed  to  the  only  county 
treasurer  in  the  state  upon  whom  Farrelt,  as  dep- 
uty clerk,  would  have  any  authority  to  direct  a  wit- 
ness certificate. 

The  suppositions  indulged  in  by  counsel  for  ap- 
pellant are  so  improbable  and  absurd  as  to  be 
wholly  unreasonable. 

We  submit  that  the  demurrer  to  said  complaint 
was  properly  overruled. 

II. 

Counsel  for  appellant,  in  supjiort  of  his  fourth 
specification  of  error,  relies  upon  two  propositions : 

First.  That  because  the  certificates  i&«!ued  by 
Farrell  did  not  have  the  seal,  and  were,  therefore, 
void  and  not  the  subject  of  forgery,  that  the  clerk 
of  the  court,  and  his  bondsmen,  are  not  liable  for 
loss  sustained  by  the  county  because  of  the  wrong- 
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fal  acts  of  Farrell,  as  deputy  clei^  in  iasumg  such 

certificates; 

Second.  That  because  of  the  ne^gence  of  the 
county  treasurer  in  paying  these  certificates^  which 
did  not  have  the  seal  of  the  court  affixed  thereto^ 
that  he^  and  his  bondsmen,  are  liable  to  the  county 
for  tile  loss  it  sustained,  and  the  clerk  of  the  courts 
and  his  bondsmen,  relieyed  from  all  liability. 

Section  384,  revised  codes,  provides  that: 

"The  principal  and  sureties  upon  any  official 
bond  are  also  in  all  cases  liable  for  the  neglect^ 
default  or  misconduct,  in  office  of  any  deputy, 
clerk  or  employe,  appointt^d  or  employed  by 
such  principal." 

While  the  certificates  issued  by  Farrell,  as  dep- 
uty clerk,  were  void  and  not  the  subject  of  forgery,, 
still  his  act  in  issuing  the  same  was  clearly  a  de- 
fault of  his  duty  and  misconduct  on  his  part,  for 
which  his  principal  and  sureties  are  liable.  "The 
phrase,  ^misconduct  in  office'  is  broad  enough  to 
embrace  any  wilful  malfeasance,  misfeasance,  or 
nonfeasance  in  office.'^  State  vs.  Slover,  20  S.  W. 
(Mo.)  788.  These  certificates  were  false  and 
fraudulent  certificatesi,  and  the  deputy  clerk  vio- 
lated his  duty  in  issuing  them,  and  the  fact  that 
they  were  void  and  not  the  subject  of  forgery  can 
not  cure  this  violation  of  official  duty.  The  act  of 
Farrell  in  issuing  these  certificates  was  an  act  done 
by  virtue  of  his  office. 

In  National  Bank  of  Redemption  v.  Butledge,  84 


'■1 


Fed.  400,  the  rule  is  laid  down  in  the  syllabus  of  a 
well-considered  case,  as  follows: 


it. 


*Any  act  which,  if  done  genuinely  and  hon- 
estly by  an  officer  would  be  an  official  act,  is, 
if  done  dishonestly  and  fraudulently,  an  act 
done  by  virtue  of  his  office,  and  the  sureties  on 
his  bond  conditioned  for  the  'faithful  discharge 
of  the  duties  of  his  office'  are  liable  for  injur- 
ies resulting  therefrom." 

See,  also : 

Note  in  91  Am.  State  Reports,  at  pp.  511,  512, 
for  a  collection  of  authorities  on  acts  done  by  virtue 
of  or  under  color  of  office. 

This  court  in  the  case  of  In  re  Farrell,  36  Mont. 

254,  said : 

"The  treasurer  cannot  act  until  the  clerk  lias 
performed  his  duty.  The  clerk  must,  there- 
fore, perform  his  duty  in  ih(^  way  prescribed. 
If  the  latter  issues  false  certificates,  he  vio- 
lates his  duty.  If  the  former  pays  upon  any 
other  demand  than  that  prescribed,  he  does 
the  like." 

/  Nor  does  the  fact  that  the  county  treasurer  was 
negligent  in  paying  these  certificates,  which  did  not 
ccmtaJn  the  seal  of  the  court,  reliev'e  the  clerk  of  the 
court,  and  his  bondsmen,  from  liability  for  the  de- 

'  fault  and  misconduct  of  his  deputy  in  issuing  such 
certiflcatei^. 

91  Am.  State  Reports,  pp.  497  to  579,  contains 
an  exhaustive  note  on  the  question  of  liability  of 
gureties  on  official  bond&  On  page  530  the  author 
of  this  note  lays  down  the  rule  as  follows : 

"The  fact,  therefore,  that  the  uegligencCj  col- 
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liuaioo,  or  criminalitj    of    other    officials  ]ia» 
made  possible  or  aided  the  default  of  the  prin- 
cipal obligor  in  an  official  bond,  or  that  but 
t  f(Mr  their  laches  his  defaults  would  have  been 

I  earlier  discorered,  furnishes  no  defense  to  his 

I  sureties  in  an  action  on  the  bond.' 


>^ 


Numerous  authorities  are  cited  in  support  of 
I  the  above  quotation. 

In  Comiu.  V.  Tate,  13  8.  W.  (Ky.)  113,  an  action 

to  recover  of  the  sureties  on  the  official  bond  of  the 

state  treasurer  was  brought.      In    that    case    the 

state  treasurer's  sureties  attempted    to    make    the 

;  I  same    defense    that  appellant    is    making    here; 

!  j  namely,  that  it  was  the  negligence  of  the  state  audi- 

'  f  tw  that  caused  the  loss  of  funds  to  the  state.      In 

answering  such  contention  the  supi^me  court  of 
Kentucky  said: 

"The  law-makers  attempted  to  hedge  him  in 
with  saf^nards,  so  that  he  could  not  steal 
without  the  theft  being  almost  immediately 
discovered,  and  him  deprived  of  his  office,  if 
the  officer  or  officers,  whose  duty  it  was 
to  lo<*  after  him,  did  their  duty;  never- 
theleas  he  was  required  to  give  bond,  with  sure- 
ties, in  a  lar^e  sum  that  he  would  faithfully 
discharge  his  duties.  Also  the  auditor  was 
not  the  trusted  supervisor  of  the  treasurer ;  for 
he,  too,  was  required  to  give  bond  for  the 
faithful  dischai^  of  his  duties.  The  fact  that 
this  officer  might  be  negligent  did  not  licenst* 
Tate  to  steal.  It  nevertheless  was  his  duty  to 
be  faithful  and  dilijfent,  and  the  appellees  cov- 
enanted that  he  would  be.  If  it  were  true  that 
the  auditor's  negligence  made  it  imperative  on 
Tate  to  steal,  it  might  be,  then,  justly  said  that 
the  appelleess  ought  V)  be  released.  But  the 
auditor's  negligence  did  not  have  this  effect. 
It  was  the  duty  of  Tate  not  to  steal,  notwith- 
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.  standing  the  aadttor's  and  secretary's  negli- 
gence, etc.,  and  the  appellees  covenanted  that 
^they  would  be  responsible  if  he  did.  It  was 
not  the  auditor's  and  secretary's  faithful  dis- 
charge of  duty  that  was  to  guaranty  that  Tate 
would  faithfully  and  diligently  discharge  his; 
but  the  appellees  covenanted  that  they  would 
guaranty  that  fact,  and  be  responsible  for  his 
failure." 

In  People  v.  Treadway,  17  Mich.  480,  the  action 

was  brought  to  recover  from  the  sureties  of  the 

county  clerk.      His  connj^el,  in  Division  3  of  their 

brief,  p.  482,  raised  identically  the  same  point  that 

is  now  raised  by  appellant ;  namely : 

"This  latter  officer,  (the  treasurer)  is  bound 
to  know  by  what  authority  any  money 
is  paid  out  of  the  treasury;  and  if  he 
pay  any  on  orders  improi>erIy  or  improvidently 
issued,  he  must  take  the  consequences.  If  tlie 
money  was  paid  by  the  treasurer  without  au- 
thority of  law,  or  without  a  proper  warranty 
the  only  recourse  for  the  county  is  npon  the 
treasurer,  and  his  MiV^ 

The  court,  in  answering  this  contention  of  conn 

sel,  gaid : 

"If  the  warrant  in  question  was  so  suspi- 
cious on  its  face  as  to  render  the  treasurer  cul- 
pable for  payiu":  it,  that  does  not  lessen  the 
fault  of  the  clerk,  or  render  his  act  any  less 
official.  It  may  involve  another  party  in 
fault,  but  it  leaves  his  own  aH  unchan.{»<»d." 

In  Campbell  v.  Peaple,  39  N.  E.  (III.)  578,  the 
facts  were  almost  identical  with  those  of  the  case 
at  bar.  The  law  involved  in  that  case  provided 
that  the  county  clerk  should  issue  county  warrants, 
and  that  all  such  warrants  must  ba  countersigned 
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by  the  county  treasurer  liefore  they  were  paid.  The 
county  clerk  issued  certain  warrants  which  had  not 
been  authorized  by  the  supervisors,  and  they  were 
presented  to  the  county  treasurer  and  paid  by  him 
without  being  countersigned. 

We  submit  that  the  failure  to  countersign  such 
warrants  wa«  as  fatal  to  their  validity  as  the  fail- 
ure to  put  the  seal  upon  the  certificates  issued  by 
Farrell,  which  are  involved  in  this  case. 

In  that  case  counsel  for  the  county  clerk^s  sure- 
ties raised  the  same  point  that  is  raised  by  appel- 
lant here;  namely,  that  the  treasurer  violated  his 
duty  in  paying  such  warrants,  and  that,  therefore,, 
the  IxHidsmen  of  the  county  clerk  were  not  liable,, 
and  the  county  must  look  to  the  county  treasurer. 

The  court  in  answering  such  contention  said : 

"In  respect  to  the  county  ord<^rs  involved  in 
this  suit,  there  was  a  failure  on  the  part  of  the 
treasurer  to  perform  either  of  these  duties.  He 
paid  such  orders  without  their  being  counter- 
signed, and  he  paid  them  to  a  person  or  persons 
other  than  the  payee  or  payees  named  in  any 
of  said  orders.  It  is  insisted  that,  because 
of  these  facts,  the  sureties  on  the  bond  of  the 
county  clerk  are  not  liable.  We  think  that  the 
sureties  on  the  bond  of  the  county  clerk  are 
not  released  from  liability  for  his  malfeasance 
because  of  the  neglig^ence  or  misfeasance  of  the 
county  treasurer." 

This  case  was  followed  by  the  same  court  in 
Spindler  v.  People,  39  N.  E.  580,  and  also  in  the 
ease  of  Estate  of  Ramsay  v.  People,  197  111.  572, 


and  also  in  the  case  of  Greenburg  v.  People,  225 
111.  Itl. 

Lewis  V.  State,  4  So.  (Miss.)  429- 

Counsel  for  appellant  cites  the  case  of  Oakland 
Savings  Bank  v.  Murphy,  9  Pac.  (Cal.)  843,  and 
Hatton  V.  Holmes,  31  Pac.  (Cal.)  1131,  and  con- 
tends that  such  cases  lay  down  the  rule  that  should 
be  followed  in  the  case  at  bar.  Such  cases  are 
clearly  distinguishable  from  the  case  at  bar,  and 
from  the  cases  heretofore  cited  in  this  brief.  In 
the  cases  cited  by  appellant  the  party  sustaining 
the  loss  was  guilt}^  of  negligence,  and  the  court  held 
that  on  account  of  the  negligence  of  plaintiffs  they 
could  not  recover  on  the  negligence  of  the  party 
sued. 

/     The  case  of  Oakland  Savings  Hank  v.  Murphy 
I  was  distinguished  by  the  supreme  court  of  Califor- 
nia in  the  case  of  Joost  v.  Craig,  131  Cal.,  at  page 
510. 

However,  in  the  ca.«e  at  bar  there  is  no  negligence 
attributable  to  the  plaintiff  in  the  action;  and, 
therefore,  the  doctrine  of  contributory  negligence 
or  pi'oximate  cause  has  no  application  what'»ver. 

Counsel  for  appellant  inserts  some  ar«»Timent  in 
his  brief  on  the  question  of  usage  or  custom  of  issu- 
ing jurors  and  witnesses  certificates,  and  the  pay- 
ment thereof  by  the  county  treasurer  without  tlie 
seal  of  the  court  being  affixed  thereto.  However, 
as  such  question  is  not  raised  in  appellant's  specifi- 


eaitioim  of  error,  and  is  wholly  imiuaterial  under 
the  theory  upon  which  this  ease  was  tried,  and 
upon  which  it  is  now  presented  to  this  court,  we 
shall  not  attempt  to  argue  such  questions  further 
than  to  say  that  it  does  not  appear  that  this  cus- 
tom or  usage  was  pleaded  for  the  purpose  of  estab- 
lishing the  validity  oi  such  certificates  but  merely 
to  explain  the  character  of  the  act  and  the  intuit 
of  the  parties  in  so  issuing  them. 
See, 

Bubdiv.  12,  Section  7887,  Revised  Codes; 
12  Cyc.  p.  1053. 

We  respectfully  submit  that  the  judgment  should 
be  affirmed. 

ALBERT  J.  GALEN, 

Attorney  General^ 
E.  M.  HALL, 

Assistant  Attorney  General, 
Attorneys  for  Respondent. 


